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PREFACE. 


The  cases  contained  in  this  volume  were  nearly  all 
decided  in  the  period  beginning  Jan.  1,  1886,  and  ending 
July  1,  1889.  They  are  arranged,  however,  not  chrono- 
logically, as  in  vol.  1,  bnt  as  far  as  possible  by  grouping 
together  those  ui)on  the  same  or  similar  subjects.  The 
cases  based  upon  error,  delay  or  default  of  telegraph  com- 
panies in  the  transmission  of  messages,  which  occupy  the 
last  part  of  the  volume,  are  grouped  by  States.  It  is 
believed  this  plan  will  be  more  convenient  and  satisfactory 
than  the  other. 

Another  change  is  the  insertion  at  the  end  of  the  head- 
note  to  each  case  of  a  list  of  the  cases  of  this  series  therein 
cited,  with  reference  to  the  volume  and  page  where  each 
may  be  found. 

The  editor  desires  to  express  his  appreciation  of  the 
interest  which  members  of  the  bar  and  editors  of  law 
journals  have  manifested  in  this  series,  as  shown  particu 
larly  by  criticisms  and  suggestions,  some  of  which  have 
been  adopted  for  this  volume  and  others  may  be  for  future 
volumes.  He  feels  particularly  pleased  that  the  plan  of 
the  index  seems  to  be  generally  acceptable,  however  faulty 
its  execution  may  be  and  doubtless  is. 

He  also  desires  to  express  his  thanks  to  a  considerable 
number  of  lawyers  for  personal  letters  of  information  and 
suggestion ;  especially  to  Roger  Foster,  Esq. ,  of  New  York 
city,  and  B.  K.  Miller,  Jr. ,  Esq. ,  of  Milwaukee,  for  copies 
of  unpublished  decisions,  which  he  might  otherwise  have 
been  unable  to  obtain. 

.  And  he  would  be  very  grateful  for  future  assistance  of 
the  same  kind,  from  whatever  source,  especially  for  infor- 
mation as  to  unpublished  cases  and  cases  contained  in 
legal  periodicals  and  series  of  reports  having  local  or  limited 
circulation. 


CASES  REPORTED. 


PAQB. 

Akin  ▼.  W.  U.  Tel.  Co 666 

Allen,  W.  U.  TeL  Co.-v 626 

American  Bell  Teleph.  Co.,  Commonwealth  of  Pa.  v 90 

American  Teleph.  &  Tel.  Co.,  Boake  v 218 

Attorney  General  of  Mass.,  W.  U.  Tel.  Co.  v 67 

Ayer  v.  W.  U.  Tel.  Co 601 

Belt.  &  Ohio  Tel.  Co.,  BeU  Teleph.  Co.  of  Phila.  v 407 

"           "        "      "     Blissv 631 

"      "     Ches.  &  Pot.  Teleph.  Co.  V 416 

"           "        "      "     Clausen  &  Sons  Brewing  Co.  T 210 

**      "     Deslottesv 696 

"           •*        "      "     V.  Lovejoy 477 

Bell  Teleph.  Co.  of  Phila.  v.  B.  &  O.  Tel.  Co 407 

BeU  Teleph.  Co.,  City  of  St.  Louis  v 44 

**          "    State  of  Mo.  ex  rel.  B.  &  O.  Tel.  Co.  V 404 

Bennett  v.  W.  U.  Tel.  Co 669 

Bliss  V.  B.  &  O.  Tel.  Co 631 

Bodkin  V.  W.  U.  TeL  Co 857 

Borough  of  Philipsburg  v.  Central  Pa.  Teleph.  &c,  Co 105 

Bradbury,  Central  Union  Teleph.  Co.  t 14 

Broesche,  W.  U.  Tel.  Co.  v 815 

Broome  v.  N.  Y.  &  N.  J.  Teleph,  Co 269 

• «      N.  Y.  &  N.  J.  Teleph.  Co.  v 269 

Brown  V.  W.  U.  Tel.  Co 834 

"       W.U.  Tel.Co.v 508 

"      W.  U.Tel.  Co.  V 812 

Brush  Electric  Co.,  Trustees  of  Qeneva  t 808 

Brush  Electric  Light  Co.,  Weiden  v 865 

Bnskirk,  W.  U.  Tel.  Co.  v 515 

CWn  V.  W.  U.  Tel.  Co 881 

Gannon  v.  W.  U.  Tel.  Co 699 

Central  District  Printing  &  Tel.  Co.  v.  Com.,  ex  rel.  Friend 400 

"            "               "              "      '«    Smithv 237 

Central  Pa.  Teleph.  &c.  Co.,  Borough  of  Philip6bTu*g  y 105 

Central  Union  Teleph.  Co.  v.  Bradbury 14 

"          **     V.  Sprague  Elec.  Ry.  &  M.  Co 807 

"     V.  State,  ex  rel.  FaUey 27 

Chattanooga  Electric  St.  By.  Co. ,  East  Tenn.  Teleph.  Co.  v 823 

Chesapeake  &  Pot.  Teleph.  Co.  v.  B.  &  O.  Tel.  Co 416 

Chicago^  A.  Br.  Co.  v.  Pacific  Mut.  Tel.  Co 274 

"           "           "    Pacific  Mut  Tel.  Co.  V 279 


it 


I 

I  a 


(I 


vi  CASES  REPORTED. 

PAOB. 

City  of  Chester  v.  W.  U.  Tel.  Co 98 

"  Hannibal  v.  Mo.  &  Kan.  Teleph.  Co 146 

"  New  Orleans  v.  Great  So.  Teleph.  &  Tel.  Co 133 

"  Philadelphia,  W.  U.  Tel.  Co.  v 98 

"     "  St.  Louis  V.  Bell  Teleph.  Co 44 

Clairain  v.  W.  U.  Tel.  Co 844 

Clausen  &  Sons  Brewing  Co.  v.  B.  &  O.  Tel.  Co 210 

Clay  V.  W.  U.  Tel.  Co 492 

Cobbs,  W.  U.  Tel.  Co.  V 474 

Colorado  Ellectric  Co.  v.  Lubbers 861 

Commercial  Union  Tel.  Co.  v.  N.  E.  Teleph.  &  Tel.  Co 426 

Commonwealth,  ex  rel.  Friend,  Cent.  Dist.  Pr.  &  Tel.  Co.  v 400 

of  Pa.  V.  American  Bell.  Teleph.  Co 90 

of  Pa.,  W.  U.  Tel.  Co.  V 88 

Cooper,  W.  U.  Tel.  Co.  v 795 

Cothran  V.  W.  U.  Tel.  Co 496 

Crall,  W.  U.Tel.  Co.  v 575 

Cutts  V.  W.  U.  Tel.  Co 848 

Davis  V.  Elec.  Reporting  Co 875 

Deslottesv.  B.  &  O.  Tel.  Co 696 

Drake,  Fechet  v 831 

DuBois,  W.  U.Tel.  Co.  v 499 

Dunfield,  W.  U.  Tel.  Co.  v 481 

East  Orange,  N.  Y.  &  N.J.  Teleph.  Co.  v 188 

East  Tenn.  Teleph.  Co.  v.  Chattanooga  Elec.  St.  Ry.  Co 823 

Edison  Electric  Illuminating  Co.,  Lancaster  v 116 

Edsall,  W.  U.  Tel.  Co.  V 828 

Electric  Reporting  Co.,  Davis  v 375 

Elsey  V.  Postal  Tel.  Co 674 

Ex  parte  Jaynes 464 

Fechet  v.  Drake 831 

Flad,  State  ex  rel.  Bell  Teleph.  Co.  v 128 

Fowler  v.W.  U.  Tel.  Co 607 

Franklin  v.  N.  W.  Teleph.  Co 439 

Frauenthal  v.  W.  U.  Tel.  Co 479 

Frazer  v.  W.  U.  Tel.  Co 469 

Gillis  V.  W.  U.  Tel.  Co 841 

Gold  &  Stock  Tel.  Co. ,  Smith  v 373 

Grand  Rapids  Elec.  Lt.  &  Power  Co.  v.  Gr.  R.  E.  L.  &c.  Co 152 

Grand  Rapids  Elec.  Light,  &c.  Co.,  Gr.  R.  E.  L.  &  P.  Co.  v 152 

Great  Southern  Teleph.  &  Tel.  Co.,  City  of  New  Orleans  v 122 

"            •*                **        "     »*      *'      Tissotv 286 

Gulf,  &c.  Co.  V.Miller 781 

Hadley  v.  W.  U.  Tel.  Co 582 

Hall,  W.  U .  Tel.  Co.  v 868 

Harkness  v.  W.  U.  Tel.  Co 571 


^ CASES  REPORTED. vii 

PAGE. 

HesB,  U.  S.  nium.  Co.  v 187 

Hewett  V.  W.  U.  TeL  CJo 222 

Hewlett  V.  W.  U.  TeL  Co 851 

Hockett  V.  State  of  Indiana 1 

Howell,  W.  U.  TeL  Co.  v 581 

Hudson  River  Teleph.  Co.,  Peopie,  ex  reL  Postal  TeL  Ca  ▼. 804 

Hunt,  Memphis  Bell  Telef^.  Co.  ▼ 282 

^ye^,  W.  U.  Tel.  Co.  v 484 

Jajmes,  ex  parte 454 

Jersey  City,  State,  Hudson  Teleph.  Co.,  Pros,  t 138 

Johnson  ▼.  State  of  Indiana 22 

Johnson  v.  W.  U.  TeL  Co : . . .  862 

Jones,  W.  U.  TeL  Co.  v 552 

Kiley  v.  W.  U.  TeL  Co 650 

Kinney,  W.  U.  TeL  Co.  v 504 

Lancaster  v.  Edison  Electric  nium.  Co 116 

Landis,  W.  U.  TeL  Co.  v 716 

Leloup  V.  Port  of  MohOe ...  70 

Longwill,  W.  XJ.  TeL  Co.  v 688 

Loper  V.  W.  U.  Tel.  Co 701 

Lovejoy,  B.  &  O.  TeL  Co.  v 477 

Luhhers,  Colorado  Elec.  Co.  v 861 

ICarr  ▼.  W.  U.  TeL  Co 720 

Mayor  of  New  York,  W.  U.  TeL  Co.  ▼ 105 

McAllen  V.  W.  tJ.  TeL  Co 786 

McCord  V.  W.  XJ.  TeL  Co 620 

McKibben,  W.  XJ.  TeL  Co.  v 525 

Memphis  Bell  Teleph.  Co.  v.  Hunt 282 

Merrill  ▼.  W.  U.  TeL  Co 600 

Miller,  Gulf ,  &C.  Co.  V 781 

Milliken  V.  W.  U.  TeL  Co 660 

Missouri  &  Kansas  Teleph.  Co.,  City  of  Hannibal  v 146 

Mowry  T.  W.  U.  Tel.  Co 670 

Mt.  Adams,  Ac  By.  Co.  ▼.  Winslow 262 

Munford,  W.  U.  TeL  Co.  ▼ 751 

Newark,  State,  Domestic  Tel.  &  Teleph.  Co.  et  al.  Pros,  t 141 

New  England  Teleph.  &  TeL  Co.,  Com.  Un.  TeL  Co.  T 426 

New  York  &N.  J.  Teleph.  Co.  ▼.  Broome 260 

"               "         "         "    Broome,  V 250 

«*               "         "         "    v.EastOrange 138 

"               "         "          "    Winterv 272 

Northeastern  Teleph.  &  Tel.  Co.,  Com.  Un.  TeL  Co.  ▼ 426 

Northwestern  Teleph.  Co.  Franklin  y 480 

Nusbaumv.  W.  U.  TeL  Co 708 


CASES  REPORTED. 


Pacific  Hntoal  TeL  Co.  v.  C.  4  A,  Br,  Co. 27» 

"      "    C.  *  A.  Br,  Co.  T. 274 

nittM(H)t  Piedmont  Eleo.  niam.  Co.  v. 860 

IVgnun  T.  W.  U.  TeL  Co 684 

-      T.  W.  U.  TeL  Co 690 

PMMUeton,  W.  n.  TeL  Co.  t 40 

IV^.ezreL  N.  Y.  EloctxioOo.  t.  Sqniio. 176 

"       Postal  TeL  Co.  t.  Hndaon  River  Teleph.  Co 394 

Pe(^«r  V.  W.  U.  TeL  Co 766 

ptiil«de][duB  Local  TeL  Co.,  Sterrett  t 876 

Ptedmont  Electric  Illuminating  Co.  v.  Pattesoo. 890 

Port  of  Mobile,  Leloup  t 79 

Postal  TeL  Co.,  Elaeyv 674 

BattonoaiiT.  W.  U.  Tel.  Co 08 

R*id,  W.  U.Tel.  Co.  r 494 

Bioiunan,  W.  U.  TeL  Co.  t 710 

Koake  V.  Am.  Teleph.  ±  TeL  Co 218 

S,tterfleld,  W.  IT.  TeL  Co.  r 200 

Shefaeld,  W.  U.  TeL  Co.  t 803 

Sheldon  V.  W.  U.  Tel.  Co 290 

SimpaMi,  W.  U.  TeL  Co.  V 810 

Smith  V.  Cent.  DisL  Pr,  &  TeL  Co 237 

"      V.  Gold  &  Stock  TeL  Co 878 

"      T.W.U.Tel.Co. 889 

Southwestern  Brush  Electric  Light  &  Power  Co.,  Yates  t 337 

Sprague  Electric  Ey,  &  M.  Co.,  Cent,  Uq.  Teleph.  Co.  y 807 

Siiuire,  People  v 176 

State,  Domestic  TeL  &  Teleph.  Co.  etal.  Pros  v,  Newark. 141 

"      eireL  BeU  Teleph.  Co.  v.  Flad 128 

■'      eireL  Fallej.  Cent.  Un.  Teleph.  Co,  t 27 

"      Hudson  Teleph.  Co.  Pros.  t.  Jersey  City 133 

"      of  Indiana,  Hockett  y. 1 

■'      of  Indiana,  Johnson  t 83 

*'      of  Missouri,  ex  reL  B.  &  O.  TeL  Co.  T.  BeU  Teleph.  Co 404 

Steele.  W.  U.  TeL  Co.  v 638 

c.»,.«.tt.  V.  Phila.  Local  TeL  Co 370 

W.  U.  Tel.  Co 471 

.  W.  U.  Tel.  Co 771 

V.  U.TeLCo.  V 539 

m  V.  W.  U.  Tel.  Co 634 

Gr.  So.  TeL  &  Teleph.  Co 280 

of  Geneva  v.  Brush  Elec.  Co, 308 


lunlnating  Co,  v,  Hess. . 


CASES  REPORTED.  is 

PAGB, 

Weiden  v.  Brush  Elec.  Lt.  Co 805 

Westv.  W.  U.  Tel.  Co 588 

Western  Union  Tel.  Co. ,  Alrin  v 5G6 

''        "  "     V.Allen 625 

"  "     V.  Atty.-Genl.  of  Mass 57 

"        "  "     Ayerv 601 

•*           **        "  "     Bennettv 669 

"        "  •*     Bodkin  V 857 

"            "        "  **     V.  Broesche 815 

•*        "  **     V.Brown 508 

**        "  "     V.Brown 813 

"        "  "     Brownv 834 

"  "     v.Buskirk 515 

"  "     Cainv 381 

"        "  "     Cannonv 699 

"           "        "  "     City  of  Chester  V 98 

"           "        ••  "     V.  City  of  Philadelphia 98 

"        "  "     Clairainv 844 

"        •*  "     Clayv 493 

••        "  "     v.Cobbs 474 

"        "  "     V.  Commonwealth  of  Pa. 88 

"           "        "  "     V.Cooper 795 

"  "     Cothranv 496 

"           "        ••  "     v.Crall 575 

u  a     c^ttsv 848 

"            **        "  "     v.DuBois 499 

"            "        "  "     v.Dunfield 481 

"        "  "     v.EdsaU 828 

"            "        "  "     Fowlerv 607 

"           "        "  "     Franenthalv 479 

"           "        "  "     Frazerv 469 

««        "  "     Gillisv 841 

"           **        "  »*     Hadley  V 542 

"           "        "  •*     v.HaU 868 

"           "        "  "     Harkness  V 571 

•'           "        "  **     Hewettv 222 

"  **     Hewlettv 851 

"            "        "  "     V.Howell 681 

"            "        "  "     V.  Hyer 484 

*«            "        "  "     Johnsonv 863 

•*            "        "  "     V.Jones 653 

"           "        "  "     Kileyv 650 

"            ••        "  "     V.Kinney 604 

"            "        "  "     v.Landis ', 716 

•*            "        "  "     v.LongwiU 638 

"           "        "  *'     Loperv 791 

"            "        "  "     Marrv 720 

V.  Mayor  of  New  York 195 


««  (<        <(      <( 


X  CASES  REPORTED. 


PAGE. 

Western  Union  Tel.  Ck>. ,  Mc Allen  v 786 

**            "        "      "     McCord  V 620 

•*      ••     T.McKibben 625 

"           "        "      "     Merrillv 600 

"      "     Millikenv 660 

"            *•        "      *•     Mowryv 679 

''      *•     v.Munford 751 

«*           "        **      "     Nusbaumv 708 

"           "        "      •*     Pegramv 684 

•*           *•        **      ««     Pegramv 690 

**           **        "      "     V.Pendleton 49 

"           "        "      **     Pepperv 756 

"           "        "      "     Rattermanv 68 

"           "        "      "     V.  Reid 494 

'*           '*        "      "     v.Richman 710 

•*           "        •*      "     v.Satterfield 296 

"           "        "      •'     V.Sheffield 803 

"           "        "      *'     Sheldonv 299 

"            "        "      «•     v.Simpeon 819 

"           '•        "      **     Smithv 889 

"           "        "      "     V.Steele 588 

"      **     Stilesv 471 

**           "        "      **     Stuartv 771 

**           "        '*      "     V.Swain 589 

"           "        •*      "     Thompeonv 634 

**           "        "      "     Wadsworthv 786 

**        **      •*     v.Way 455 

«*      "     Westv 588 

"           **       "      *'     v.Wilaon 519 

'*        «*      •*     Wolfskehlv 647 

'*        •«      •*     v.Yopst 658 

Wilson,  W.U.  Tel.  Co.  V 619 

Winslow,  Mt.  Adams,  &c.  Ry.  Co.  v 263 

Winter  V.  N.  Y.  &  N.  J.  Teleph.  Co 273 

Wolfskehl  V.  W.  U.  Tel.  Co 647 

Yates  V.  S.W.  Brush  Elec.  L.  &  P.  Co 887 

Yopst,  W,  U.  Tel.  Co.  V 558 


CASES  NOT  REPORTED  ENT  THIS  OR  THE  PRECED- 
ING  VOLUME,  BUT  DIGESTED,  QUOTED  PROM 
OR  CITED  IN  NOTES. 


PAQB, 

Ameriean  XJnion  TeL  Co.  Co.  t.  Middleton 836 

Anhaufler  Bnsch  Brewing  Co.  ▼.  Hutmacher 881 

Attomey-^ieneral  ▼.  Edison  Teleph.  Co.  of  London 440 

Baltimore  &  Ohio  TeL  Co.  v.  State 481 

Baxter  ▼.  Dominion  Tel .  Co 570 

Beasley  v.  W.  U.  Tel.  Co 867 

Bellv.  Dominion  Tel.  Co 646 

BeU  Teleph.  Co.  v.  Bell ville  Elec.  Light  Co 880 

Blakeney  v.  W.  U.  TeL  Co 665 

Boston  Safe  Deposit,  &c.  Co.  v.  Bankers,  &c  TeL  Co 883 

Brown  V.  Postal  TeL  Cable  Co 708 

CentralUnion  Telephone  Co.  v.  Fallej 48 

Chase  ▼  TeL  Co 750 

Chester  ▼.  State 883 

Chicago  &  Atchison  Bridge  Co.  v.  Pac.  Mut.  TeL  Co 877 

Clarence  Gold  Mining  Co.  ▼.  Montreal  TeL  Co 670 

Commonwealth  T.  Boston 176 

Culver  V.  Warren 877 

Dickson  v.  Renter's  TeL  Co 647 

Dwight  and Macklane,  Be,: 465 

Eels  V.  American  Teleph.  &TeL  Co 260 

Electrical  TeL  Co.  v.  Orerseers  of  the  Poor  of  Salford 93 

Erichsen  v.  Last 03 

Feaver  ▼.  Montreal  TeL  Co 646 

Flint  T.  Kennedy 881 

Gilchrist  v.  Dominion  TeL  Co 398 

Globe  Printing  Co.  ▼.  Stahi' 880 

Hart  V.  Direct  U.  S.  Cable  Co 684 

International  &  G.  N.  B.  Co.  v.  Teleph.  &  TeL  Co 879 

Jenkins  ▼.  FhHa.  Local  Tel.  Co 881 

Lancashire  Teleph.  Co.  v.  Oreiseers,  &o.  of  Manchester 93 

*  ■^^'Pft  v4^*^  V  •    W .   KJ  m  x6l.  v/O.  .....•........•••■«       I...-    .    .........  .uoV|  I  vo 

Leyy  ▼.  W.  U.  TeL  Co 878 

Little  T.  Dougherty 877 


xii  CASES  IN  NOTES. 

— ^ ^ 

PAOE. 

McCormick  v.  Joseph 881 

Merrick  V.  Phila.  Local  TeL  Co. 88: 

Myers  v.  Union  Nat.  Bank 87) 

New  York  &  Chicago  Q.  &  S.  Ex.  v.  Board  of  Trade 87 

New  York  &  N.  J.  Teleph.  Co.  v.  Dezheimer 30 

New  Orleans  G.  L,  Co-  v.  Hart 8^ 

Pacific  Mut.  Tel.  Co.  v.  Chicago  &  Atchison  Br.  Co SI 

Paris  &  New  York  Tel.  Ca  v.  Penzance  Union. 1 

Penn  Teleph.  Co.  v.  Vamau 8( 

People,  ex  reL  W.  U.  Tel.  Co.  v.  Dolan t 

Perry  V.  Mt.  Hope  Iron  Co 8 

Biordan  ▼.  Quggerty ,.,    8 

Saunders  r.  Stewart 4 

Sheffield  V.  Cent.  Un.  TeL  Co I 

State  of  Nevada  t.  Espenozei i 

State,  Rumsey  Pros.  v.  N.  Y.  &  N.  J.  Teleph.  Co i 

Terre  Haute,  &c.  Co.  v,  Stockwell I 

Tomline  v.  Tyler < 

Tufts  V.  Atl.  TeL  Co ; 


United  States  v.  Am.  Bell  Teleph.  Co. 


Wandsworth  District  Board  v.  U.  K.  Teleph.  Co 

Watson  V.  Montreal  Tel.  Co 

Weil  V.  Schwartz 

Wilkesbarre  Elec.  Lt.  Co.  v.  Wilkesbarre  L.  H.  M.  Co 

Wolfe  V.  Erie  Tel.  &  Teleph.  Co 

Wolfe  V.  Mo.  Pao.  By .  Co 

Western  Union  Tel.  Co.  v.  Chicago 

V.  DeGk>lyer. 

V.  Eyser 

V.  Jump 


<«      <■ 
((      it 


«       "      "  V.Sloan.. 
*        "      "   V.  Wilson. 


CASES  CITED  IN  OPINIONS. 

[Cmm  reported  in  this  Mries  In  iialiea.} 


PAQB. 

AcfaejT.State 518 

Adams  ▼.  Burke 431 

Aikin  v.  W.  U.  Tel.  Co.  676, 718,  863 

Ala.  Qr.  So.  R.  R.  Co.  v.  Arnold.  457 

«*  "  •*       V.  Hawk.  458 

Allnut  ▼.  Inglis 0 

Ahoj  ▼.  Califomia 85 

American  Rapid    Tel.    Co.  v. 

Conn.  Telqph.  Co..  .9,  20,  414,  435 

486. 

Ashbrandt  v.  State 557 

Athens  Mfg.  Co.  v.  Rucker.  . . .  495 
Attorney  -  Oeneral    ▼.     Edison 

Teleph.  Co 411,  418 

Attomey-Cteneral    t.    Railroad 

Companies 9 

Atwater  v.  Del.,  LAck.  &  W.  R. 

R.Co 431 

Ayer  v.  W.  U.  Tel.  Co.460,  579,  610 

847. 

Bagley  v.  Shoppach 478 

Baldwin  ▼.  U.  S.  TeL  Co. .  550,  580 

611,652,665,682,806. 
Baltimore  &  O.  TeL  Co.  v.  Bell 

Teleph.  Co 484 

Baltimore  &  O.  R.  R.  Cd.  r. 

Whittington 858 

Bank  ▼.  Adams  Express  Co 895 

''     y.  Commonwealth 208 

••     ▼.  Cooper 151 

**     T.  Cunningham 499 

Banker  W.XJ.Tel.Co 550 

Bavh of  Cal.  v.  W.  U.  Tel.  Co..  624 
Bank  of  N.  Y.  v.  Bank  of  Ohio.  623 

Barnes  v.  Buren 844 

Barney  y.  Keokuk 245 

Barons  y.  Brown 765 

Barry  y.  O.  B.  R  Steamboat 

Co 897 

Baitmeyer  y.  Iowa 9 

(•  •  •  V 
xiu) 


PAGE. 

BartleUY.  W.  U.  Tel.  Co 679 

603,  610,  734,  783,  866. 

Bass  y.  Elliott 513 

Baxter  y.  Tel.  Co 864 

Beaupre  y.  P.  it  A.  Tel.  Co. 550,  809 
Becker y.  W.  U,  Tel.  Co... .586,  864 

Beer  Co.  y.  Massachusetts 7 

BeU   Teleph.    Co.    y.    Com.    of 

Penn 42,  425,  485 

Bennett  y  Dutton 430 

"       y.  The  Borough  of  Bir- 
mingham  110 

Berry  y.  Cooi)er 783 

Binns  y.  State; 518 

Bimey  y.  N.  Y.  &  Wash.  TeL 

Co 461,611,783,843,  868 

Black  y.  Qoodrich  Transfer  Co.  729 

**     y.  Railroad  Co 295.  348 

Blaisdell  y.  Lewis 601 

Blake  y.  Midland  Railway  Co. . 
BlanchardY.  W.  U.  Tel.  Co.  727,  866 
Board  of  Liquidation  y.   New 

Orleans 288 

Board   of   Trade    Tel,   Co.   y. 

BarMtt 255 

Bolt  V.  Stennett 9 

Booth  y.  Farmers'  &c.  Bank. . .  628 
**     V.  Spuyten  Duyyil  Roll- 
ing Mills  Co 871 

Boykin  y.  Bank  of  Mobile 465 

Bradley  y.  W.  XJ.  TeL  Co 878 

BreechbiU  y.  Randall 7 

Breese  y.  U.  S.  TeL  Co 611,  642 

652,  672,  713,  863. 

Bridge  y.  Bridge 160 

Briggs  y.  Partridge. ...  666 

"      y.  Tillotson 668 

Brooklyn  Central  R.  R.  Co.  y. 

Brooklyn  City  R.  R.  Co 186 

Brooms  y.  Teleph.  Co 273 

Brown  y.  Houston 87 


XIV 


CASES  IN  OPINIONS. 


PAQB. 

Brown  v.  Idaryland 86 

••      V.  Mayor IM 

Bnilard  v.  Calhoun 295 

Brumley  v.  Railroad 754 

Bryant  v.  Am.  Tel.  Co 684 

•«      V.  W.  U.  TeL  Co 879 

Burgess  v.  Seligman 865 

Burgh  V.  State 623 

Burks  V.  Watson 796 

Burton  v.  Larkin 694 

Camp  V.  W.  U.  Tel.  Co 733,  868 

CandeeT.  TV.  U.  Tel,  Co,., 550,  679 

642,  727,  790,  808. 
Camahan  v.  W,  U,  Tel.  Co  .628,  664 
662. 

Castleman  v.  Jeffries 467 

Central    Un,    Tekph.    Co,    v. 

Bradbury, 24,    88 

Chaffee  v.  United  States 478 

Chesapeake  <Sb  Pot,  Teleph.  Co. 

y,B,&0.  Tel.  Co 484 

Chicago  T.  Bobbins 866 

Chicago  R.  R.  Co.  v.  Ross 348 

Chicago  &c.  R.  R.  Co.  v.  Ack- 

ley 9 

Chicago  &c.  R.  R.  Co.  v.  Iowa. .      9 
Chicago, (St.  Louis,  &c,  R.  R.  Co 

V.  Abeles 729.  766 

Chicago,  St.  Louis,  &c.  R.  R.  Co. 

▼.  Mahoney 766 

Chicago,  St.   Paul  &  F.  R.   Co. 

V.  McCarthy 298 

Church,  In  the  Matter  of 180 

Cincinnati  &  L  R.   R.   Co.   v. 

Russell 766 

Citizens'  Coach  Co.  v.  Camden 

Horse  R.  R.  Co 140,  221 

Cityv.Wire 291 

City  of  Evansville  v.  Summers.  622 
City  of  Newport  v.  Light  Co  . .  171 
City  of   Philadelphia  v.   Tele- 
graph Companies 96 

City  Of  Pittsburgh HI 

City  of  Richmond  v.  Courtney. .  860 
City    of    Rochester   v.    Mont- 
gomery  306 

City  of  Salina  V.  Trosper 696 

City  of  St.  Louis  t.  Green 160 


<c 


<l 


<( 


<l 


PAGE. 

City  of  St.  Louis  v.  Herthel 46 

Clarke  v.  Meixsell 788 

Clement  v.  W.  U.  Co 652 

Coghill  V.  State 510 

Cole  V.  W.  U.  Tel,  Co.  .483,  661,  864 

Coleman  v.  Bank  of  Elmira 666 

"         V.  Eyre 668 

Commercial,  &c.  Co.  v.  State  . .  664 
Commisaoners  t.  Qas  Company.  109 
Conmionwealth  v.  Alger. 9  186,  205 

▼.  Boston 180 

T.  Comhs  of  Al- 
legheny County 402 

Commonwealth  v.  Duane 9 

V.  Gage 

V.    Standard    Oil 

Company 92 

Commonwealth  v.  Tewksbuiy . .  9 
Connolly  v.  City  of,  Boston. ...  665 
Cooley  V.  Board  of  &c.  of  Phila,    G4 

Corrigan  v.  Gage 150 

Coward  v.  East  Tenn.,  Ac.  R.  R, 

Co 727 

Craker  v.  Ry.  Co 776 

Crandall  v.  Nevada 64 

Crocket  v.  State 655 

Cutting  V.   Grand    Trunk    Ry. 
Co 872 

Daniel  v.  W.  XL  TeL  Co, ..  789.  806 
814. 

Dartmouth  College  Case...  126,  186 
Daughtery  v.  Am,  Un,  TeL  Co, 
462.  492,  809. 

Davis  V.  Clark 114 

"       V.  Mayor  of  New  York ...  169 

Delacroix  v.  Villere 296 

De  La  Orange  v.  Tel,  Co 676 

Des  Moines  St.  Ry.  Case 172 

DePauw  v.   City  of   New    Al- 
bany  610 

DeRutte  v.  N.  Y.,  Alb.  &  Buff. 
E.  M.  Tel.  Co. . .  666,  676,  683,  Q68 

Dickson  v.  Renter's  Tel.  Co 682 

641,  675. 
Dickson's  Executor  v.  Thomas.  379 
Dillard  v.  Louisville  &  Nash- 
ville R.  R.  Co 724 

Dixon  V.  Duke 513 


CASES  IN  OPIOIONS. 


PAGE. 

Dixon  Y.  State 657 

Dodge  ▼.  Pope 518 

Dowdell  Y.  State      610 

Dresser  y.  Wood 594 

Donn  Y.  Seaboard  R.  R.  Co . . . .  860 

Dunning  y.  Roberts. 768 

Durant  Y.  RiddelL 291 

Diirkee  y.  Vt.  G.  R.  R.  Co.  .606,  768 
Dykers  y.  Townsend 666 

Earle  of  Lonsdale  Case 299 

East  Hartford  y.  Bridge  Co 169 

East  Tenn.  Va.  &  Oa.  R.  R.  Co. 

Y.  Johnson 460 

Edgerton  Y.  State 556 

EdaaU  y.  W.U.Tel.  Co 808 

Electric  Lines  Co.  y.  Crimmins.  194 

EleYated  Raflway  Cases 258 

Ellis  Y.  Am.  Tel.  Co. . .  .579,  611,  652 

676,  713,  733,  868,  866. 

ElwesY.  Maw 833 

Elwood  Y.  Tel.  Co 676 

Eno  Y.  Woodworth 664 

Express  Cases. 897 

Express  Co.  y.  Caldwell 610,  864 

Ezell  Y.  Dodson 704 

Fareira  y.  Gabell 879 

Farmers,  &c.  Bank  y.  Butchers, 

ftc.  Bank 628 

Farrar  y.  Stackpole 886 

FeaYer  ▼.  Tel.  Co 641 

Ferrenbach  y.  Turner 46 

Fertilizing  Co.  y.  Hyde  Park. . .  160 

First  Nat.  Bank  y.  Carter 518 

Fishkill  SaYings  Inst.  y.  Natl. 

Bank  622 

Flagg  Y.  Inhabitants 656 

Ford  Y.  Williams 666 

Fox  Y.  Harding 871 

Foster  y.  Kansas 9 

Fowler  y.  W.  U.  Tel.  Co 848 

Friedman  y.  Gold  A  Stock  Td. 

Ob 432 

Fry  Y.  State 6 

FiUler  Y.  Dame 892 

Gage  Y.  Stimson. 578 

Gaines  y.  Ihompson 209 

Gale  T.  Kalamazoo 169 


<« 


<( 


•( 


i< 


PAQ& 

GMlagher  y.  Bowie 704 

Gamewell  Fire  Alarm  TeL  Co. 

Y.  Brookljm 48$ 

Oas  Co.  Y.  Gas  Co 168 

Y.  Light  Co 169 

Y.  Middletown 160 

Gas  Light  Co.  y.  Gas  Co 168 

*•       "    Y.Saginaw 160 

Oay\.  Mutual  Union  Tel.  Co. .  284 

Gayler  et  al.  y.  WUder 486 

Gilman  Y.  Phila 54 

Qlasby  Y.  Morris 148 

Glatitz  Y.  City  of  South  Bend. .  518 
Gloucester  Ferry  Co.  v.  Penn  . .    54 

87. 

Goodson  Y.  Richardson 269 

Gould  Y.  Town  of  Sterling 628 

Graham  v.  State 518 

**       V.  W.  U.  TeL  Co  .  .612,  727 

863. 
Grand  Rapids  y.  Hydraulic  Co    170 
**      Y.  Whittlesey...  170 

Grant  v.  Courter 9 

Griffin  v.  ColYer 601,  644,  871 

Grinnellv.  W.  U.  Tel.  Co. .  .615,  642 

652,  783,  848, 868. 
Otdf,  Col.  dt  Santa  Fe  R.  B.  Co. 

Y.  Isaac  Levy 595,  779,  796 

Qvlf,  Col.  A  Santa  Fe  IL  R.  Co. 

Y.  J.  T.  Levy 746,  780,  796 

OtUf,  Col.  d:  Santa  Fe  S.  B.  Co. 

Y.  Miller 797,  018 

Hadley  y.  Baxendale.  .462,  486,  550 
789,  806,  860,  872. 

Hadley  y.  Musselman 510 

Hadley  v.  Td.  Co 676 

HallY.  DeCuir 54 

Hanson,  &c.  y.  Railway 848 

Hardy  y.  SteYenson 290 

Hare  y.  Grant 696 

Harris  r.  TV.  U.  Td.  Oo 676,  719 

863. 

Harrison  y.  State 160 

Hart  Y.  Direct  U.  S.  Cable  Com- 
pany  688 

Hart  Y.  Penn.  R.  R.  Co 729,  865 

"     Y.  W.  U  Td.  Co. 402 

Hayes  y.  State 510 


XVI 


CASES  IN  OPINIONS. 


PAGE. 

Hays  V.  Penn  R.  R.  Co 432 

"     ▼.  Railroad  Co 775,  796 

Beavenridge  v.  Mondy 557 

Hedges  v.  Keller. 513 

Seimanny,  W.  U.  Tel.  Co.. 483,  561 

864. 
Henderson  y.  Mayor  of  N.  Y. . .     54 

Henkel  v.  Pope 762 

Hennersdorf  v.  State 557 

Eibbard  v.  W,  U.  Tel,  Co.  .734,  783 

HiU  V.  Railroad  Co 288 

Eochett  ▼.  State, 2(i,  24,  39,  422,  662 

Hoggland  y.  Cothren 777 

Home  V.  Mid.  Rail.  Co 704,  872 

Hough  V.  R.  R.  Co 865 

Howe  Y.  Newmarch 298 

"       Y.  NewOrleans 344 

Howland  y.  Eldridge 191 

Howley  y.  Whipple 606,  764 

Hunt  Y.  Farmers'  Ins.  Co 440 

Illinois  Central   R.  [R.   Co.  t. 

Cobb  et  al 810 

Illinois   Central  R.  R.   Co.    y. 

People 9 

Indianapolis,  &c.   R.  R.   Ca  y. 

Kercheyal 9 

Inman  Steamship  Co.  y.  Tinker.    54 

Insurance  Co.  y.  Allen 573 

"  "    y.  Broughton 865 

Irwin  Y.  Telephone  Co 288 

Jencks  y.  Coleman 397 

Jersey  City  Gas  Co.  y.  Dwight.  143 

Johnson  y.  Irasburgh 565 

y.  Oppenheim 307 

V.  Philadelphia. . .  .113,  120 

"        y.  Putnam 513 

"        y.  State 39 

Johnston  y.  Tel.  Co 644 

Jones  y.  Perry 151 

Jordan  v.  Dayton 6 

Joseph  y.  Randolph 83 

Jtdia    Building  Asa^n  y.   Bell 

TeUph,  Co 46 

Julian  V.  W,  U,  Tel,  Co 528 

Justice  Y.  Lang 668 


it 


<< 


PAGE. 

Kansas  City  R.  R.  Co.  y.  Simp- 
son   729 

Katsenstein  y.  R  R.  Co 478 

Eeene  y.  Lizard! 295 

Keepf er  y.  Force 558 

Kelly  y.  Meeks 150 

Kennedy  y.  Phelps. 291 

Kerr  y.  The  People 248 

Kidd  y.  Pearson 206 

ITiley  y.  W.  U.  Tel,  Co 672,  848 

Kilgore  y.  Magee 115 

Kirkland  y.  Dinsmore. 652 

Kirkpatrick  y.  BonsaU 379 

Kneedler  y.  Norristown 109 

Lane  y.  Cotton 623 

Lassiter  y.  W.  U.  Tel.  Co. .  .687,  704 
845. 

Lawrence  y.  Fox 677 

Lawrence  Railroad  Company  y. 

Williams 26a 

Leak  y.  Coyington 698 

Leonard  y.  New  York  Tel.  Co. .  495 
611, 665,  666,  683,  735,  860. 

Lexington  Ayenue,  In  re 194 

License  Cases 6 

License  Tax  Cases 6 

Lienkauf  y.  Morris 466 

Lindsay  y.  Lindsay 510 

LitUe  Bock  A  F,  8,  Tel.  Co.  y. 

Davis 476,  478,  612 

Liyingston  v.  Moore 860 

Locke  y.  Catlett 558 

Logan  y.  Payne 170 

Logan  y.  W,  U,  Tel.  Co 594 

Loper'e  Case 808 

Lorillardy.  Clyde 664 

LouisYille,  Ac.  R.W.  Co.  y.  Buck  658 
Louimyille  Transfer  Co.  y.  Am. 

Diet,  Teleph,  Co 899,  418,  433 

LoYe  y.  Mosoner 740 

Lowell  y.  Boston  &  Lowell  Rail- 
road Corporation 306 

Lynch  y.  Knight 

Mao  Andrew  y.  Electric  TeL  Co. .  612 

661,  724,  863. 
Mackay  y.  W.  XJ,  Td,  Co 6W 


CASES  IN  OPINIONS. 


xvix 


PAGE. 

Hagginoy  t.  Soudek 740 

ManviUeT.W.  U.  Td.  Co.  .674,  684 
727,  606,  668,  874. 

Marie  t.  Garrison 664 

Karr  ▼.  W.iU  Tel.  Co.. 496,  742,  764 

759,  848. 
Marshall  v.  Bait.  &  O.  R.  R.  Ck>.  802 
Martin    y.     North    Star    Iron 

Works. 625 

Martinetti  v.  Maguire 6 

Masterton  v.  Mayor  of  Brooklyn  671 

Mather  v.  Butler  (bounty 405 

Mayor  of  Baltimore  v.  Radecke.  285 

Matteson  t.  Noyes 765 

Mayor  of  Mobile  v.  Yuille 0,  111 

McCarthy  v.  Commonwealth. . .  116 

MeCUl  V.  W.  U.  Tel.  Co 682 

McCoy  V.  C.  I.  St.  L.  &  C.  R.  R. 

Co     481 

McCulloch  V.  State 100 

McDonald  y.  Minneapolis  Lum- 
ber Co 834 

McEwen  v.  Taylor 169 

Mc(>ary  v.  City  of  Lafayette. . .  205 

McGatrick  y.  Wason 557 

McGrath  y.  Merwin 565 

Melchert  y.  Am.  Un.  Tel.  Co. . .  400 
Metropolitan  Board  y.  Barrie. . .      0 
Metropolitan  Grain  &  Stock  Ex- 
change Y.  Chicago  Board  of 
Trade  &  Mutual  Union  Tel. 

Co 878 

Middleton  y.  Greason 622 

MilhauY  Sharp 169 

Miller  y.  Mariner's  Church 601 

••      Y.  State 622 

Milwaukee  ft  St.  Paul  Ry.  Co. 

Y.  Kellogg 625 

Minnesota  Co.  y.  St.  Paul  Co. . .  884 

Mintum  y.  Larue 169 

Miss,    ft   Mo.    R.   R.     Co.     Y. 

Ward 280 

Missouri  Y.  Powell 495 

Mitchell  Y.  Golglazier 614 

"        Y.  Hawley 436 

Mobile  County  Y  KimbaU...64,    87 

Montgomery  y.  Trenton 148 

Moran  y.  New  Orleans 87 


PAGE. 

Morgan  y,  Louisiana 200 

Y.  People 606,  765 

Morris  y.  State 555 

Morris  ft  Essex  R.    R.  Co.  y. 

Newark 148 

Morse  y.  Railway  Co 864 

Mott  Y.  Consumers'  Ice  Co 622 

Moulton  Y.  St.  Paul  R.  R.  Co. . .  729 

Mueller  y.  State 665 

Mugler  Y.  Kansas 200 

Munn  Y.  Illinois..  .9,  21,  89,  884,  405 

422,  838. 
Murray  y.  Commonwealth 657 

National    Bank    y.     Common- 
wealth      64 

New   Eng.  Exp.  Co.  y.  Maine 
Oent.  R«  R.  Co 480 

New  Jersey  Steam  Nav.  Co.  y. 
Merchants'  Bank 9 

New  Orleans  Gas  Co.  y.  Louis- 
iana Light  Co 7 

New  York  El.  R.  R.  Co. ,  In  the 
Matterof 180 

N.  Y.  ft  N    H.  R.  R.    Co.    y. 
Schuyler 628 

N.   Y.  A  N.  J.  Teleph.  Co.  r. 
Ecut  Orange 278 

New  York  ftc.  Tel.  Co.  y.  Dry- 
burg.  .  .612,  622,  641,  666,  676,  712 
734.  764,  778. 

Nicks  Y.  Kleinknecter 486 

Norfolk  ft  W.  R.  R.  Co.  y.  Fer- 
guson  860 

Ogden  Y.  Saunders 9 

Ohio  ft  R.  W.  Co.  Y.  Walker. . .  568 

Oloott  Y.  Supervisors 9 

Osborne  y.  Mobile 88 

Ouachita  Packet  Co.  y.  Aiken. .  89 

P.  ft  R.  R.  Co.  Y.  Derby 298 

Palmer  y.  State 7 

Pape  Y.Wright 668 

Parker  y.  Hubbell 614 

"       Y.  Meek 740 

"       V.  Winnipiseogee  Lake 
Cotton  ft  Woolen  Co 281 


xvui  CASES  EST 

—   w^*    ■    ■■■ 

PAQE. 

Parks  V.  Alta  Cal.  Tel.  Co.  .612,  724 

800. 

Parmalee  v.  Wilks 557 

Passenger  R.  R.  Co.  v.  City  of 

Phila 110 

PasfimareY.  W,  Z7.  Tel  Co. 642,  727 

845,  868. 
Patterson,  Sec,  H.  R.  R.  Co.  v. 

Patterson 143 

Patterson  v.  Commonwealth. . .      6 
••         V.  Kentucky. .  .6,  21,    89 

199,424. 
PearsaU  v.  W.  U.  Tel.  Co  .  676,  684 

Pennington  v.  Gibson 865 

Pensaeola  Tel  Co.  v.  W.  U.  Tel 

Co 64,  75,  84,  198,  214 

People  V.  Common  Council 191 

**     V.  Contracting  Board ...  191 

"      v.FairchOd 191 

"      T.  Leonard 191 

**      V.  Morris 186 

*•      V.Russell 6 

People  V.  Squire 192,  203 

People  V.  Tweed 194 

**      ex  rel.  Kennedy  v.  Man- 
hattan Gas  Co 39,482 

People,  ex  rel.  Postal  Tel  Cable 

Co,  V,  Hudson  R.  Tel,  Co 485 

People's  Gas  Light  Co.  v.  Jersey 

City 148 

People's  Passenger  Railway  Co. 

V.  Baldwin 186 

Phil.  &  S.  M.  Steamship  Co.  v. 

Penn 86 

Phil.,Wil.  &  Bait.  R.  R.  v.  How- 
ard  871 

Phillips  V.  Wickham 209 

Pickard  v.  Pullman 87 

Pickerell  v.  Carson 836 

Pickf ord  v.  Grand  Junction  Ry. 

Co 872 

Pierce  v.  Drew 220,  249 

Pierce  v.  Emery 886 

Pinckney  v.  Tel,  Co 612,  843 

Playford   v.  United   Kingdom 

Elec.  Tel.  Co.. .  .632,  641,  666,  713 
Pontchartrain  R.  R.  Co.  v.  New 

Orleans 291 


OPINIONS. 


PAOB. 

Pope  Manf.  Co.  v.  Owsley 436 

Port  Jervis  v.  First    National 

Bank 806 

Potulni  V.  Saunders 622 

Presbyterian    Church   v.    New 

York 186 

Price  V.  Plainfield 148 

Priest  V.  Whitacre 861 

Public  Grain  &  Stock  Exchange 

V.  W.  U.  Tel.  Co 386 

Pyle  V.  Pennock 336 

Railroad  Co.,  In  re 194 

"         "    V.  Bank 866 

"  V.  Canal  Com'r. . .  189 

"         "    V.  Derby 348 

"    V.  FuUer . 9 

"    V.Hewitt 784 

"         "    V.  Husen 7 

"         **  V.  Lockwood..643,  865 

"         **    V.  Myrick 865 

**         **    V.  Peniston 63,  208 

"  V.  Raiboad  Co. . . .  189 

"  V.  Railway  Co. .. .  169 

"         "    V.Richmond 9 

"    V.Smith 168 

"         "    V.  Thompson 835 

Railway  Co.  v.  Beckwith 207 

"  "    V.  Humes 207 

"  **    V.  Illinois 199 

"    V.  Randall 776 

"  "    V.  Railway  Co 169 

Ratterman  y.  W,  U,  Co 87,  89 

Redpaih  v.  W,  U,  Tel.  Co.  .652,  863 

Regina  v.  No.  Staffordshire  Ry. 
Co 336 

Reynolds  v.  Copeland 558 

Rhodes  v.  Dunbar 235 

Riggs  V.  Bell 847 

Rittenhouse  v.  Tel.  Co...  580,  683 
735,  874. 

Robbins  v.  Shelby  County  Tax- 
ing Dist 54,    85 

Rogers  v.  W.  U.  Tel.  Co, .  .523,  564 
637. 

Rose  V.  U.  S,  Tel,  Co 676,  762 

Rounds  V.  Del.  &c.  R.  R.  Co 296 

R.  R.  I.  &  St.  L.  R.  R.  Co.  V. 

Wilcox 897 


CASES  IN  OPINIONS. 


XIX 


PAGE. 

Btichisky  ▼•  De  H»Teii 879 

Ruggles  y.  Illinois 9 

•«       T.  People 9 

RuneU  t.  W.  U.  Tel.  Co S96 


Salt  Lake  City  y.  HoUister.     . . 
Samuel  et  aL  t.  Louisyille  &  N. 

B.R.GO 481 

San  Antonio  Street  Rj.  Co.  v. 

Helm. 797 

Sanders  y.  Stuart 704 

Sandford  y.  The  R.  R.  Co. .  .411,  481 

Sayeland  y.  Green 606,  768 

Scheffer  t.  Railroad  Co 861 

Schippel  y.  Norton. 696 

Schwartz y.  A,  <fr  P.  Tel,  Co....  663 

868. 

S^nray.Reed 609 

Seneca  Falls  y.  LalinskL 806 

Shannon  y.  Hoy 674 

Sharp  y.  Rutluid  &  Burlington 

R.R.Ca 185 

Sharpless  y.  Mayor 9 

hhaw  y.  Williams. 665 

Shepard     y.    Kilwaukee     Oas 

Light  Co 396,  482 

Simpson  y.  London  Stc  Co 672 

Slaughter  House  Cases. .  .9, 168,  204 

Smith  y.  Easton 766 

Smith  y.  Gold  A  Stock  Tel.  Co. .  483 

Smithy.  Nelson 96 

y.  Overby 777 

y.  Pittsburg  &  R.  Co. . . .  777 

*•     y.State 148 

Smith  y.  W.  U.  Tel.  Co 266,  846 

Smithson  y.  U.  S.  TeL  Co 613 

Snedeker  y.  Warring 885 

So  ReUe  y.  W.  U.  Tel.  Co.  .696,  746 

776,796. 
Southern  Exp.  Co.  y.  Memphis, 

ftc.  R.R.CO 481 

Sa  Exp.  Co.  y.  Moon 729 

a  K.  Ry.  Co.  y.  Rioe 595 

Sprague  y.  W.  U.  7W.  Co.  .461,  684 
684. 

Springfield  Ry.  Ca  y.  City  of 
Springfield 150 

Spring  Valley  Water  Works  y. 
Scfaottler 9 


tt 


»« 


PAGE. 

Squirey.  W.  U.  TeL  Co.. ..634,  684 

809,  873. 
Standard  Oil  Co.  y.  Combs.. ...      9 
State  of  Minourif  ex  rel.  Am. 

Un.  Tel.  Co.  y.  Bell  Teleph. 

Co 8,896.  413,  488 

State  of  Chio^  ex  rel.  Am.  Un. 

TeL  Co.  w.  BeU  Teleph.  a>.  .t,    20 

48,  411, 485. 
State  of  Mieaouriy  ex  rel.  B.  <fir 

O.  Tel.  Co.  y.  Bell  Teleph.  Co.  418 

State,  Briton.Pros.  y.  Blake 185 

State,  ex  rel.  y.  Board,  &c 610 

State  y.  Christman 610 

"      y.  CokeCo 168 

State,  exreLv.  FkuL 148 

State  y.  Hopkins. 765 

"     y.  Horsey 510 

State  Y.Nebraeka  Tel^fih.  Co.  .8,    30 

89,485. 
State  y.  Newton 41 

"     y.  Perry 9 

State  Freight  Tax 75,    87 

Stewart  y.  Brooklyn,  &c.  R.  R. 

Co 622 

St.  Louis  y.  McLaughlin 46 

"       "     y.  Schoenbusch 48 

Stockwell  y.  United  States 478 

Story  y.  N.  Y.  Eleyated  R.  R. 

Co 211 

Stout  y.  Board,  &c 522 

Street  Railway  y.  Cumminsyille  247 

264. 
Stuart  V.  W.  U.  Tel.  Co. . .  .746,  793 

796,  808,  817,  822. 
Sweatland  y.  HI.  &  Miss.  TeL 

Co 460,  569,  574,  579,  612,  642 

714,  727,  788,  848,  868. 

Teaff  y.  Hewitt 838 

Telegraph  Co.  y.  Oriewold  .579,  727 

848. 
Tel.  Cot.  y.  City  of  Philadelphia  113 

120. 
Tel^Tumey.  Co.  Board  of  Equa- 
lization.  440 

Texas  Cent.  Ry.  Co.  y.  Burnett.  797 

Thompson  y.  Bassett 511 

**        Y.  CommjssionerB. . .  194 


CASES  IN  OPINIONS. 


PAQS. 

Thompflon  ▼.  Pacific  R.  R.  Ck>. .    63 

**         V.  Staate 6 

Thompson  v.  W,  U.  Tel.  Co. 634,  684 
848,  874. 

Thorpe  v.  R.  &  B.  R  R.  Co 6 

Titufl  V.  President,  &o.  Tampike 

Road 628 

Toledo  Agrl  Works  v.  Work. . .      9 
Transportation  Co.  ▼.  Parkers- 
burg  64 

Troewert  v.  Decker 657 

True  Y.  Int.  TeL  Co. . .  .601,  604,  610 
642,  727,  783,  847,  866,  874. 

Turner  ▼.  Hawkey e  Tel.  Co 680 

808,  874. 

Turner  v.  State 566 

Turnpike  v.  New8  Co    273 

Tyler  v.  W.  U.  Tel.  Co 602,  678 

648,  727.  808,  843. 

United  States  ▼.  DeWitt 6 

U.  S.  Tel.  Co.  V.  Gildersleeve. . .  660 

642,  808,  868. 
U.  S.  Tel.  Co.  V.  Wenger.   .684,  719 

727,  808,  878. 
U.  S.  Express  Co.  v.  Backman.  729 

Vannini  v.  Paine 6 

Vannoy  v.  Duprez 618 

Verdin  v.  Robertson 762 

Vincent  y.  Chicago,  &c.  R    R. 
Co 89 

Wabash,  St.  L.  &  P.  R.  R.  Co. 

Y.  Illinois 64,    87 

Wadleigh  y.  JanYrin 886 

Wadeworth  y.  W.  U.  TeLCh...  667 

676. 

Walling  Y.  Michigan 87 

Wann  y.  W.  r.  Tel.  Co 846,  868 

Washington  &  N.  O.  T.  Co.  y, 

Hobson 495,  612 

Waterworks  v.  Atlantic  City. . .  178 

Y.  Rivers 162 

"  Y.  Waterworks. . .  162 

Watson  Y.  Fletcher .' 892 

Webber  Y.  Virginia 6,424 


PAQB. 

Weinman   y.    Passenger   Rail- 
way  114 

Welton  Y.  MisBOori...... 54 

West  Virginia,  &c.  Co.  y.  Vol- 
canic Oil  Co 9 

Western  Union  Tel.  Co.  y.  Aay 

tell 607,622,  548 

Western     Union    TeL    Co.    y. 

Adams 476 

Western    Union    Tel.    Co.    y. 

Blanchard 498,  632,  643,  783 

Western     Union    TeL    Co,    y. 

Broesche 840 

Western    Union    Tel.    Co.    y. 

Broum.  .521,  538,  547,  643,  734,  774 

808. 
Western    Union    Tel.    Co.     v. 

Buchanan 476,  642,»8469  868 

Western     Union    Tel.    Co.     y. 

Carew.  .580,  642,  652,  733, 846,  863 
Western     Union    Tel.    Co.    y. 

Cobb 644 

Western    Union    Tel.     Co.    y. 

Cohen 643,734 

Western     Union     Tel.    Co.    y. 

Crall 586,  594 

Western    Union    Tel.     Co.   y. 

Fatman 743,  866 

Western    Union    TeL     Co.     y. 

Fenton 630,  547,  642,  788 

Western    Union    Tel.     Co.     y 

Ferguson 647 

Western    Union    TeL    Co.    v. 

Fontaine 642,  734,  788 

Western    Union    TeL    Co.    y. 

Oougar 616 

Western    Union    Tel.    Co.     y. 

Qrgham 578,  642,  783,  866 

Western    Union   7el.     Co.     y. 

Haa 698 

Western    Union    Tel.    Co.    y. 

Harding 62S 

Western     Union    Tel.    Co.    y. 

Hopkins.  681 

Western     Vnion    Tel.    Co.     v. 

HoujeU 594 

Western     Union   TeL    Co.    y. 

Jones.  .476,  488,  628,  680,  661,  864 


CASES  IN  OPINIONS. 


XXI 


PAGE. 

Western     Union     Tel,    Co.    v. 

Kinney 511,  522 

Weetem     Union    Tel,     Co.    v. 

LeweUing 548 

Weetem    Union     Tel.    Co.    ▼. 

lAndley 516,548,  568 

Western    Union     Tel,    Co.    ▼. 

Mass 76,87,  198 

Western    Union    TeL     Co,    v. 

MeDaniel 648 

Western    Union    Tel.    Co.    t. 

MeOuire 852 

Western    Union     Tel,    Co.    v. 

McKibben 650,  644 

Western    Union    Tel.    Co.    v. 

McXinney 661 

Western    Union    Tel,    Co,    r. 

Meek 581,547,  580 

Western    Union    Tel.    Co.    ▼. 

MeredUh 628,  680,  561,  864 

Western     Union    Tel.    Co,    v. 

Mossier 522,  548 

Western     Union    Tel.    Co,    y, 

NeiU 612,718,788,864 

Western    Union    Tel.    Co.    t. 

PendUton.  .7,  41,  87,  476,  506,  511 

532,  549. 
Western    Union    Tel,    Co.    v. 

Philadelphia. 26 

Western     Union    Tel.    Co.    t. 

Ratns 488 

Western     Union    Tel.     Co.    v. 

Seed 506,  611 

Western    Union    Tel.    Co.    v. 
B^nolds 748,  809,  866 

Western    Union    Tel.    Co.    v. 
SoberU 548 

Western    Union    Tel.    Co.    ▼. 
Sheffield 840 

Western    Union    Tel.    Co.    t. 
Shatter. 606,  762,766,866 


PAGE. 

Western    Union    Tel,    Co,    v. 

Steele 480,  641,  547,  558 

Western    Union    Tel,    Co,    v. 

Swain 480,  647,  552 

Western    Union    Tel,    Co.    v. 

Texas 68,  61,  75,  84,  89,  278 

Western    Union    Tel,    Co.    v. 

Trissal 507,  648 

Western    Union    Tel,    Co,    v. 

T^ler 602,  679 

Western     Union    Tel,    Co.    ▼. 

Wardi 647 

Western    Union    TeL    Co.    v. 

Wenger 616,  684 

Western    Union    Tel.    Co.    ▼. 

Wilson 541,  664 

Wheeler  y.  Philadelphia 114 

Whilden   v.  Planters'  &  Mer- 
chants' Bank 468 

White  y.  Madison 664 

**       y.Miller 872 

"      y.  W.  U.  Tel.  Co. . .  .686,  618 
648. 

Whitecar  y.  Michenor< 261 

Wilkinson  y.  State 666 

Williams  y.  Brickell 766 

Wilson  y.  Lancashire  Av  York- 
shire Ry.  Co 878 

Wilson  y.  M.  &  N.  By.  Co.  .606,  762 
Winona,  &c,  R.  R.  Co.  y.  Blake      9 

Wolf  y.  W.  U.  Tel.  Co 661,  868 

Womackr,  W,  U,  Tel.  Co.. 788,  848 

Wright  y.  Nagle 169 

Wright  y.  Wright 610 

Wynehamer  y.  People 186 

Yerks  y.  Sabin 614 

Yonoski  y.  State 566 

Yonng  y.  W.  U.  Tel,  Co.. .  .661,  662 
672,868. 


AMERICAN 


ELECTRICAL  CASES 


JOHX   E.    HOCKETT  V.    ThE   StATE   OF  InDIAKA. 
Indiana  Supreme  Court,  Feb.  £0, 1886. 

(105  Ind.  250.) 
Telephone  companies.— Power  op  State  to  control  rates. 

The  State  may  regulate  the  rental  price  of  telephones,  to  the  extent  of 
fixing  a  maximiini  price.  This  is  by  virtue  of  the  police  power  of  the 
State,  and  is  not  affected  by  the  fact  that  the  articles  used  and  furnished 
to  patrons  by  the  telephone  company  are  patented. 

A  telephone  company  is  not  a  mere  private  business  corporation ;  it  is  a 
conmion  carrier  of  news.  Its  instruments  and  appliances  are  in  legal 
contemplation  devoted  to  a  public  use,  and  thus  subject  to  legislative 
regulation  and  control. 

The  word  **  telephone,"  as  used  in  the  Indiana  statute,  was  intended  to 
designate  all  the  usual  and  necessary  instruments  for  the  convenient  and 
ready  transmission  and  reception  of  telephonic  messages,  and  not  a 
single  instrument  only,  which  may  happen  to  be  technically  known  as 
a  *' telephone." 

The  fact  that  a  customer,  for  whom  a  special  line  of  telephone  has  been 
placed,  cannot  be  served  at  the  legal  rates,  without  loss  to  the  company, 
cannot  avail  the  company  in  court  as  an  excuse  for  charging  a  higher 
price;  because  (1)  no  statute  requires  the  maintenance  of  particular 
lines  of  telephone  at  a  loss,  and,  therefore,  the  company  may  discontinue 
the  line  ;  and  (2)  if  it  were  otherwise,  the  remedy  must  be  sought  in  the 
legislature. 

Cases  of  this  series  cited  in  opinion :  State  of  Ohio,  ex  rel,  <fcc.  v.  Bell  Tele- 
phone  Co.  et  al,  vol.  1,  p.  299  ;   W,   U,  Tel,  Co,  v.  Pendleton,  vol.  1,  p. 
632;   State  of  Nebraska,   ex  rel,  Ac,  v.  Nebraska  Teleph.  Co,,  vol.  1, 
p.  700 ;  American  Rapid  Tekph.  Co,  v.  Bell  Teleph.  Co.^  vol.  1,  p.  890. 
VOL.  II — 1. 
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Hockett  V.  State. 

Criminal  prosecution  of  agent  of  telegraph  compai 
for  charging  more  than  the  maximum  statutory  ra 
Appeal  by  defendant  from  judgment  of  conviction  i 
imposing  fine.     The  opinion  states  the  case. 

/.  ^.  Mdcdonald,  J.   3f.  Butler,  A,  L.  Mason,  T, 
Hendricks,  C.  Baker,  0.  B.  Ilord,  A.  W.  Ilendricks, 
Baker,  E.  Daniels^  N.  Williams,  /.  L.  Thompson  anc 
8,  Holt,  for  appellant. 

F,  T.  Hord^  attorney-general,  A,  C  Harris,  T7.  //. 
kins,  C.  Byjieldj  and  L.  Howland,  for  the  State. 

NiBLACK,  C.  J. :  On  the  13th  day  of  April,  1885,  the  1 
lature    of  this    State  passed  an  act,  entitled,   '  ^  An  a< 
regulate  the  rental  allowed  for  use  of  telephones," 
fixing  a  penalty  for  its  violation,  the  tenor  of  which 
follows : 

''Section  1.  Be  it  enacted  by  the  Oeneral  Aaaemhiy  of  the  St 
Indiana,  That  no  individual,  company  or  corporation  now  or  he 
owning,  oontroUing  or  operating  any  telephone  line  in  operation 
State  shaU  be  allowed  to  charge,  collect  or  receive  as  rental  for  the 
such  telephones,  a  stun  exceeding  $3  per  month  where  one  telephoi 
is  rented  by  one  individual,  company  or  corporation.  Where  two  c 
telephones  are  rented  by  the  same  individual,  company  or  corporati 
rental  per  month  for  each  telephone  so  rented  shaU  not  exceed  $' 
month. 

"  Sec.  2.  Where  any  two  cities  or  villiages  are  connected  by  wire  o 
or  owned  by  any  individual,  company  or  corporation,  the  price  for 
of  any  telephone  for  the  purpose  of  conversation  between  such  > 
villages  shaU  not  exceed  fifteen  cents  for  the  first  five  minuti  s, 
each  additional  five  minutes  no  sum  exceeding  five  cents  shall  be  c 
coUected  or  received. 

"  Sec.  3.  Any  owner,  operator,  agent  or  other  person,  who  shall 
collect  or  receive  for  the  use  of  any  telephone,  any  smn  in  exces 
rates  fixed  by  this  act,  shall  be  deemed  guilty  of  a  public  offense 
conviction  shall  be  fined  in  any  sum  not  exceeding  $25." 

On  the  27th  day  of  July,  1885,  Theodore  P.  lis 
requested  the  Central  Union  Telephone  Company,  a 
ration  organized  under  the  laws  of  the  State  of  rilin< 
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owning  and  ox)erating  a  telephone  exchange  and  a  system 
of  telephone  lines  at  the  city  of  Indianapolis,  in  this  State, 
to  rent  him  one  telephone,  to  be  used  at  his  residence  upon 
his  farm,  four  and  one-half  miles  from  the  company' s  tele- 
phone exchange,  and  two  miles  outside  of  the  corporate 
limits  of  the  city  of  Indianapolis,  and  to  connect  such  tele- 
phone with  the  exchange  by  the  erection  of  the  necessary 
poles  and  wires.  In  response  to  this  request,  the  company 
offered  to  rent  to  Hanghey  a  hand  telephone  and  magneto 
bell,  and  to  connect  them  with  its  exchange,  and  to  furnish 
exchange  service  from  7  o'clock  A.  M.  until  6  o'clock  P. 
M.  each  day,  for  S3  per  month,  the  company  to  have  the 
right  to  place  other  subscribers  on  the  same  line.  But 
Haughey  declined  to  accept  that  offer,  and  instead  entered 
into  a  contract  with  the  company  for  the  use  of  ''one 
battery  transmitter  and  one  magneto  telephone,"  and 
''necessary  appliances  for  connecting  them  with  the 
exchange,"  upon  certain  terms  and  conditions  named  in 
the  contract,  for  which  he  agreed  to  pay  the  company  the 
sum  of  §33.50  for  each  quarter,  or  $11.16  2-3  per  month. 
The  contract  says : 

*^  The  above  total  sum  is  based  upon  the  charges  itemized  as  follows : 
*'  Rental  of  one  magneto  telephone  and  one  battery  trans- 
mitter (two  telephones),  at  the  rate  of  $20  per  annum. 

**  Labor  and  services,  charges  for  switching,  construc- 
tion and  maintenance,  charges  for  lines,  batteries,  central 
office  apparatus,  magneto  beU  and  other  appurtenances,  at 
the  rate  of  $114    "        " 

The  telephone  company  built  the  line  and  furnished  the 
equipments  for  the  use  of  Haughey,  called  for  by  its  con- 
tract with  him. 

At  the  expiration  of  the  first  three  months  after  the  con- 
tract went  into  effect,  the  appellant,  John  E.  Hockett, 
acting  as  the  district  superintendent  and  general  agent  of 
the  company  at  Indianapolis,  demanded  of  and  received 
from  Haughey  the  sum  of  $33.50,  claimed  to  be  due  under 
the  contract  for  the  latter' s  use  of  the  line  and  equipments 
therein  provided  for,  during  the  preceding  three  months 
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An  information  was  thereupon  filed  against  Hockett, 
charging  him  with  a  violation  of  the  provisions  of  the  act 
of  the  legislature,  hereinabove  set  out,  and  upon  proof  of 
the  matters  above  stated,  with  others  of  a  formal,  incidental, 
or  a  merely  collateral  character,  the  court  below  found  him 
guilty  of  having  charged  more  for  the  use  of  a  telephone 
than  the  law  permitted  him,  as  well  as  the  company  he 
represented,  to  do,  and  after  overruling  a  motion  for  a  new 
trial,  adjudged  that  he  pay  a  fine  as  a  penalty  for  the  com- 
mission of  a  criminal  offense. 

It  was  shown  at  the  trial  that  the  articles  furnished  to 
Haughey  as  a  telephone  equipment,  as  well  as  all  the  other 
mechanical  contrivances  used  by  the  company  in  the  trans- 
mission of  words  and  sounds  over  its  wires,  are  patented 
articles,  and  that  the  company  holds  the  right  to  use  these 
patented  articles  by  assignment,  either  direct  or  remote, 
from  the  patentee. 

It  is  first  and  most  earnestly  contended,  that  as  the 
articles  used  by  the  company  as  above  are  patented  under 
the  Constitution  and  laws  of  the  United  States,  the  legisla- 
ture of  a  State  has  no  power  to  limit  the  price,  use,  sale  or 
rental  value  of  such  articles,  and  that  as  a  consequence,  all 
acts  of  a  State  legislature  of  the  class  to  which  the  one 
before  us  belongs,  are  inoperative  and  ineffectual  for  any 
practical  purpose.  Conceding  the  force  as  well  as  the 
plausibility  of  many  of  the  arguments  and  illustrations 
used  by  counsel,  the  ready,  and  indeed,  inevitable  answer 
is,  that  the  question  thus  presented  ought  no  longer  to  be 
regarded  as  an  open  question.  There  is  a  reserved,  and  at 
the  same  time  well  recognized  power  affecting  their  domes- 
tic concerns  remaining  in  all  the  States  which  the  govern- 
ment of  the  United  States  cannot  and  has  seldom  attempted 
to  invade.  This  power  is  so  varied  and  comprehensive  that 
an  exact  definition,  as  applicable  to  all  its  phases,  has  so 
far  been  found  to  be  impracticable,  but  the  instances  in 
which  the  existence  of  such  a  power  has  been  judicially 
recognized  in  particular  cases  are  quite  numerous  as  well 
as  various  in  their  application  to  our  complex  system  of 
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government.  This  reserved  power  is  usnally,  though  per- 
haps not  always  accurately,  denominated  the  police  power 
of  a  State,  and  embraces  the  entire  system  of  internal  State 
regulation,  having  in  view  not  only  the  preservation  of 
public  order  and  the  prevention  of  offenses  against  the 
State,  bat  also  the  promotion  of  such  intercourse  between 
the  inhabitants  of  the  State  as  is  calculated  to  prevent  a 
conflict  of  rights,  and  to  promote  the  interests  of  all. 
Cooley  Const.  Lim.  672. 

It  is  a  power  inherent  in  every  sovereignty,  and  is  in  its 
broadest  sense  nothing  more  than  the  power  of  the  State  to 
govern  men  and  things  within  the  limits  of  its  own  domin- 
ion.   License  CaseSy  5  How.  604,  682. 

It  extends  to  the  protection  of  the  lives,  limbs,  health, 
comfort  and  convenience,  as  well  as  the  property,  of  all 
persons  within  the  State.  It  authorizes  the  legislature  to 
prescribe  the  mode  and  manner  in  which  every  one  may  so 
use  his  own  as  not  to  injure  others,  and  to  do  whatever  is 
necessary  to  promote  the  public  welfare,  not  inconsistent 
with  its  own  organic  law.  Thorpe  v.  Ji.  <fc  B.  JR.  H.  Co.^ 
27  Vt.  140. 

In  1867  letters  i>atent  were  issued  to  one  De  Witt,  for  a 
discovery  in  the  manufacture  of  a  quality  of  oil  known  as 
'^Aurora  oil,"  and  one  Patterson  became  the  assignee  of 
the  right  conferred  upon  DeWitt  by  his  letters  patent. 
Under  a  system  of  ins{)ection,  provided  by  the  laws  of  Ken- 
tucky,  some  casks  containing  this  Aurora  oil  were  branded 
^'unsafe  for  illuminating  purposes,"  and  notwithstanding 
a  statute  of  that  State  making  it  a  penal  offense  to  sell  oil 
thus  branded,  Patterson  sold  the  casks  of  oil  in  question  to 
one  Davis.  Patterson  was  thereupon  indicted,  tried  and 
convicted  in  one  of  the  Kentucky  courts  for  the  alleged 
unlawful  sale  of  these  condemned  casks  of  oil.  This  judg- 
ment convicting  Patterson  of  criminal  offense  having  been 
affirmed  by  the  Court  of  Appeals  of  that  State,  the  cause 
was  taken  to  the  Supreme  Court  of  the  United  States  to 
test  the  validity  of  the  statute  under  which  Patterson  was 
so  convicted,  as  a  restraint  upon  the  sale  of  a  commodity 


6  AMERICAN  ELECTRICAL  CASES        [vol.  2 


Hockett  V.  State. 


covered  by  letters  patent  of  the  United  States.  Upon  a 
review  of  aU  the  questions  involved,  the  validity  of  the  statute 
was  maintained,  and  the  judgment  of  the  Court  of  Appeals 
was  in  all  things  affirmed.  See  Patterson  v.  Kentucky^  97 
U.  S.  501. 

The  court  held  in  that  case,  and  as  we  have  no  doubt 
correctly,  that  all  that  the  letters  patent  secured  was  the 
exclusive  right  in  the  discovery,  and  that  the  right  thus 
secured  was  an  incorporeal  right,  and  hence  without  'tang- 
ible substance;"  that  the  right  to  sell  the  oU  was  not 
derived  from  the  letters  patent,  but  existed  and  could  have 
been  exercised  before  the  issuing  of  such  letters,  unless 
prohibited  by  some  local  statute ;  that  because  the  patentee 
acquired  a  monopoly  in  his  discovery,  and  was  hence  secure 
against  interference,  it  did  not  follow  that  the  tangible 
property  which  came  into  existence  by  the  application  of 
the  discovery,  was  beyond  the  control  of  State  legislation  ; 
that,  on  the  contmry,  the  right  of  property  in  the  physical 
substance,  which  is  the  fruit  of  the  discovery,  is  altogether 
distinct  from  the  discovery  itself,  just  as  the  property  in 
the  instruments  or  plate  by  which  copies  of  a  map  are 
multiplied  is  distinct  from  the  copj^iglit  itself;  that  hence 
the  right  conferred  upon  the  patentee  and  liis  assigns  to 
make,  use  and  vend  the  corporeal  article  or  commodity 
brought  into  existence  by  the  api)lication  of  the  patented 
discovery  must  be  exercised  in  subordination  to  the  police 
or  local  regulations  established  by  the  State.  Tlie  doctrine 
of  that  case  was  approved  and  followed  in  the  more  recent 
case  of  Webher  v.  Virginia^  103  U .  S.  344,  and  has  the 
support,  either  in  direct  terms  or  in  princii)le,  of  numerous 
other  carefully  considered  cases.  Patterson  v.  Commov- 
wealth,  11  Bush.  311  (21  Am.  R.  220) ;  State  v.  Telephone 
Co.,  36  Ohio  St.  296  (38  Am.  R.  583,  and  note) ;  Jordan  v. 
Dayton,  4  Ohio,  295 ;  Fry  v.  State,  63  Ind.  552 ;  People  v. 
Russell,  49  Mich.  617  (43  Am.  R.  478);  Thompson  v. 
Staats,  15  Wend.  395 ;  Martinnetti  v.  Maguire,  Deady,  216 ; 
Vannini  v.  Paine,  1  Harrington,  65 ;  License  Tax  Cases, 
6  WaU.  462;   United  States  v.  DeWitt,  9  Wall.  41;  Rail^ 
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road  Co.  v.  Husen^  95  U.  S.  465 ;  Beer  Co.  v.  Massachu- 
seUs,  97  U.  S.  25 ;  Breechbill  v.  Randall,  102  Ind.  528  (52 
Am.  R.  695);  PaVmer  v.  Slaie,  39  Ohio  St.  236  (48  Am. 
R.  429) ;  Wesl;em  TJ.  TeL  Co.  v.  JPetuUetan,  95  Ind.  12 
(48  Am.  R.  692) ;  Ifew  Orleans  Oas  Co.  v.  Louisiana  Light 
Co  ,  115  U.  S.  650. 

While,  therefore,  it  is  true  that  letters  patent  confer 
nx)on  the  patentee  a  monopoly  to  the  extent  of  vesting  in 
him,  his  heirs  and  assigns,  the  exclusive  right  to  make, 
use  and  vend  the  tangible  property  brought  into  existence 
by  the  practical  application  of  the  discovery  covered  by 
the  letters  patent,  for  a  limited  time,  it  is  not  true  that  such 
exclusive  right  authorizes  the  making,  using  or  vending  of 
such  tangible  property  in  a  manner  which  would  be  unlaw- 
ful except  for  such  letters  patent,  and  independently  of 
State  legislation  and  State  control. 

It  is  next  contended  that  the  Central  Union  Telephone 
Company  was  organized,  and  has  so  far  been  conducted  as 
an  ordinary  business  investment,  and  is  in  its  methods  as 
well  as  in  its  relations  to  its  patrons  and  subscribers  a 
merely  private  enterprise,  no  more  subject  to  legislative 
control  than  any  other  private  business  with  which  a  con- 
siderable number  of  persons  have  become  either  directly  or 
indirectly  connected  ;  that  consequently  the  act  of  the  legis- 
lature, under  which  this  prosecution  was  instituted,  is  inop- 
erative and  void  as  a  restraint  upon  the  company  in  its 
charges  for  the  rental  and  the  use  of  its  instruments. 

The  telephone  is  one  of  the  remarkable  productions  of 
the  present  century,  and  although  its  discovery  is  of 
recent  date,  it  has  been  in  use  long  enough  to  have  attained 
well  defined  relations  to  the  general  public.  It  has  become 
as  mnch  a  matter  of  public  convenience  and  public  neces- 
sity as  were  the  stage  coach  and  sailing  vessel  a  hundred 
years  ago,  or  as  the  steamboat,  the  railroad  and  the  tele- 
graph have  become  in  later  years.  It  has  already  become 
an  important  instrument  of  commerce.  No  other  known 
device  can  supply  the  extraordinary  facilities  which  it 
affords.     It  may,  therefore,  be  regarded,  when  relatively 
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considered,  as  an  indisx)ensible  instrument  of  commerce. 
The  relations  which  it  has  assumed  toward  the  public  make 
it  a  common  carrier  of  news,  a  common  carrier  in  the 
sense  in  which  the  telegraph  is  a  common  carrier,  and 
impose  upon  it  certain  well  defined  obligations  of  a  public 
character.  All  the  instruments  and  appliances  used  by  a 
telephone  company  in  the  prosecution  of  its  business  are 
consequently,  in  legal  contemplation,  devoted  to  public 
use.  State  ex  reL  t,  Nebraslca  Telephone  Co.,  22  N.  W. 
Rep.  237 ;  22  Cent.  Law  Jour.  33  ;  State  of  Missouri,  v.  Bell 
Telepkone  Co.^  23  Fed.  Rep.  539 ;  State  v.  Telephone  Co.^ 
supra;  American  Mapid  Td,  Co.  w.  Connecticut  Tete- 
pJwne  Co.f  4A  Am.  R.  237,  n. 

It  is  now  a  well  settled  legal  proposition  that  property 
thus  devoted  to  a  public  use  becomes  a  legitimate  subject 
of  legislative  regulation  and  control.  In  recognition  of 
that  doctrine  the  case  of  Munn  v.  Illinois^  94  U.  S.  113,  has 
become  a  leading  case. 

It  was  in  general  terms  held  in  that  case,  that  when  the 
owner  of  property  devotes  it  to  a  use  in  which  the  public 
has  an  interest,  he  in  effect  grants  to  the  public  an  interest 
in  such  use,  and  must,  to  the  extent  of  that  interest,  submit 
to  be  controlled  by  the  public,  for  the  common  good,  as 
long  as  he  maintains  the  use  to  which  he  has  so  devoted 
his  property,  and  that  he  can  only  escape  such  public  con- 
trol by  withdrawing  his  grant  and  discontinuing  the  use. 
In  support  of  that  conclusion,  the  court  said  it  has  been 
customary  in  England  from  time  immemorial,  and  in  this 
country  from  its  first  colonization,  to  regulate  ferries,  com- 
mon carriers,  hackmen,  bakers,  millers,  wharfingers,  inn- 
keepers, and  the  like,  and  in  so  doing  to  fix  a  maximum  of 
charges  to  be  made  for  services  rendered,  accommodations 
extended  and  articles  sold.  This  case  has  been  the  subject 
of  much  unfriendly  comment  and  has  encountered  some  very 
sharp  criticism,  but  its  authority  as  a  precedent  remains 
unshaken. 

This  State  regulation  and  control  of  property  devoted  to 
a  public  use  is  not  the  taking  of  property  for  a  public  pur* 
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pose  within  the  meaning  of  section  21  of  article  1  of  the 
Constitution  of  this  State.  Nor  is  such  regulation  and  con- 
trol an  interference  with  the  guaranteed  rights  of  a  citizen 
in  private  property.  As  bearing  generaDy  upon  the  sub- 
jects last  above  referred  to,  see  also  the  cases  of  Chicago^ 
etc.  H.  jR.  Co.  V.  laioa,  94  U.  S.  155 ;  Chicago^  etc.  JR.  H, 
Co.  V.  Ackley^  94  U.  S.  179;  WiTwna^  etc.  H.  H.  Co.  v. 
Blaie,  94  U.  S.  180;  Railroad  Co.  v.  BichTrumd,  96  U.  S. 
621 ;  Railroad  Co.  v.  FuZter,  17  Wall.  660 ;  Olcott  v.  Super^ 
tisarSj  16  Wall.  678 ;  Ruggles  v.  Illinois,  108  U.  S.  626 ; 
Spring  Valley  Water  Works  v.  Schottler,  110  U.  S.  347 ; 
Ruggles  v.  People,  91  III.  266 ;  Illinois  Central  R.  R.  Co* 
V.  People,  108  U.  S.  641 ;  S.  C,  1  A.  &  E.  R.  R  Caa.  188; 
Allnut  V.  Inglis,  12  East.  627;  Mayor,  etc.  qf  Mobile  v* 
TuiUe,  3  Ala.  137;  JV.  J.  Steam  Nan.  Co.  v.  Merchants^ 
Barik^  6  How.  343 ;  Bolt  v.  Stennett,  8  T.  R.  606 ;  Com.  v. 
IhianCj  98  Mass.  1 ;  Com.  v.  Tewkshury,  11  Mete.  55 ;  Com. 
V.  Alger,  7  Cush.  63;  Metropolitan  Board  v.  Barrie,  34 
N.  Y.  657 ;  Slaughter  House  Cases,  16  Wall.  36 ;  Sharps 
less  V.  Mayor,  etc.,  21  Pa.  St.  147;  Or  ant  y.  Courier,  24 
Barb.  232 ;  Bartmeyer  v.  Iowa,  18  Wall.  129 ;  Beer  Co.  v* 
Mass.,  supra;  Ogden  v.  Saunders,  12  Wheat.  212 ;  Stand* 
ard  Oil  Co.  v.  Combs,  96  Ind.  179  (49  Am.  R.  156) ;  Wes- 
tern U.  Tel.  Co.  V.  Pendleton,  supra;  Indianapolis,  etc. 
R.  R.  Co.  V.  Kercheml,  16  Ind.  84 ;  Foster  7>.  Kansas,  113 
U.  S.  201 ;  BrechMU  v.  Randall,  102  Ind.  628 ;  Fry  v.  StaJte^ 
supra;  Toledo  Agr'l  Works  v.  Work,  70  Ind.  253;  West 
Virginia,  etc.  Co.  v.  Volcanic  Oil  Co.,  6  W.  Va.  382 ;  State 
V.  Perry,  6  Jones  L.  262 ;  Attorney-OeneraZ  v.  Railroad 
Companies^  36  Wis.  426. 

The  obvious  deduction  from  what  has  been  said,  as  well 
as  from  the  authorities  cited,  is  that  the  power  of  a  State 
legislature  to  prescribe  the  maximum  charges  which  a  tele- 
phone company  may  make  for  services  rendered,  facilities 
afforded,  or  articles  of  property  furnished  for  use  in  its 
business,  is  plenary  and  complete. 

It  was  made  to  appear  by  the  evidence  that  there  are 
several  instruments  more  or  less  in  use  by  telephone  com* 
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panies,  each  known  as  a  "  telephone,"  one  as  a  hand  tele- 
phone, another  as  a  box  telephone,  a  third  as  a  switchman' s 
head  telephone,  and  the  fourth  as  the  battery  transmitting 
telephone  ;  that  the  first,  known  also  as  the  Bell  hand  or 
magnetic  telephone,  consists  of  a  bay  magnet  with  a  helix 
of  wire  at  one  end,  a  diaphragm  suitably  mounted  in  front 
of  the  helix,  and  a  hard  rubber  case  supporting  the  whole, 
with  combined  poles  for  making  connection  with  a  cord 
from  twenty-four  to  thirty  inches  long,  and  through  it, 
with  a  magneto  bell ;  that  this  telephone  will  both  trans- 
mit and  receive  sounds  or  words  carried  electrically  over  a 
connecting  wire ;  that  this  instrument  was  at  first,  with  the 
assistance  only  of  the  magneto  or  call  bell,  used  in  trans- 
mitting as  well  as  in  receiving  telephonic  messages ;  that 
some  time  after  this  Bell  hand  telejihone  had  thus  come 
into  use,  the  battery  transmitting  telephone,  known  as  the 
Blake  transmitter,  was  introduced  and  generally  accepted 
as  a  very  decided  improvement  in  the  transmission  of  words 
and  sounds  over  wires  used  by  telei)hone  companies,  words 
and  sounds  being  transmitted  through  it  in  a  louder  tone 
and  with  greater  effect  than  through  the  Bell  hand  tele- 
phone ;  that  for  some  time  previous  to  the  IStli  day  of 
April,  1885,  this  Blake  transmitter  had  come  into  general 
use  in  the  transmission  of  messages  with  that  class  of 
patrons  and  subscribers  who  desired  the  best  available  tele- 
phonic service  ;  that  since  the  Blake  transmitter  had  come 
into  general  use  as  stated,  the  Bell  hand  telephone  had 
been  chiefly  used  as  a  receiver  of  messages,  only  a  com- 
paratively few  persons  continuing  to  use  it  also  for  trans- 
mitting purposes ;  that  on  the  day  last  named,  and  for  a 
considerable  time  previously,  a  fully  equipped  organization 
for  the  convenient  and  ready  transmission  and  reception  of 
messages  over  telephonic  wires,  consisted,  as  it  still  con- 
sists, of  a  Bell  hand  telephone  and  cord,  a  Blake  trans- 
mitter, a  magneto  or  call  bell,  a  cell  of  battery,  a  backboard 
and  a  battery  box  ;  that  the  instruments  thus  constituting 
a  telephonic  equipment  have  been  and  still  are  only  rented 
by  telephone  companies  to  their  patrons  and  subscribers, 
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the  latter  not  being  allowed  to  either  purchase  or  own  any 
of  snch  instruments. 

TJi)on  the  facts  thus  disclosed  by  the  evidence,  it  is  in 
the  third  place  contended  that  the  act  of  April  13th,  1886, 
under  consideration,  only  limits  the  price  to  be  charged  to 
three  dollars  per  month  when  one  instrument,  known  as  a 
telephone,  is  rented  to  a  patron  or  subscriber,  and  does  not 
apply  to  a  case  like  the  one  before  us,  where  two  instru- 
ments, each  answering  to  that  name,  are  for  his  greater 
convenience  rented  to  the  same  person  to  be  used  together, 
and  that  consequently  the  facts  in  this  case  do  not  bring  it 
within  the  penal  provisions  of  that  act. 

In  a  general  sense  the  name  ' '  telephone ' '  applies  to  any 
instrument  or  apparatus  which  transmits  sound  beyond  the 
limits  of  ordinary  audibility.  The  speaking  tube  used  in 
conveying  the  sound  of  the  voice  from  one  room  to  another 
in  large  buildings,  or  a  stretched  cord  or  wire  attached  to 
vibrating  membranes  or  discs,  by  which  the  voice  is  carried 
to  a  distant  point,  is  strictly  speaking  a  telephone. 

But  since  the  recent  discoveries  in  telephony,  the  name 
is  technically  and  primarily  restricted  to  an  instrument  or 
device  which  transmits  sound  by  means  of  electricity  and 
wires  similar  to  telegraphic  wires.  In  a  secondary  sense, 
however,  being  the  sense  in  which  it  is  most  commonly 
understood,  the  word  "telephone"  constitutes  a  generic 
term,  having  reference  generally  to  the  art  of  telephony  as 
an  institution,  but  more  particularly  to  the  apparatus,  as 
an  entirety  ordinarily  used  in  the  transmission,  as  well  as 
in  the  reception  of  telephonic  messages.  In  this  latter 
sense  the  Central  Union  Telephone  Company,  in  behalf  of 
which  the  appellant  stands  as  the  representative  in  this 
proceeding,  has  very  significantly  sanctioned  the  use  of 
the  word  "telephone." 

In  August,  1885,  it  published  a  book  for  the  use  of  its 
patrons  and  subscribers,  entitled,  "  Indianapolis  Telephone 
Directory,"  in  which  those  having  the  use  of  its  telephonic 
instruments  were  instructed  as  follows  : 

"Call  by  numbers." 
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"When  through  talking  ring  out." 

"Make  all  complaints  to  the  chief  operator  —  call  No. 

1,000." 

"Help  each  other  by  answering  your  telephone  prompt- 
ly." 

"Do  not  allow  non-subscribers  to  use  your  telephone. 
It  is  unjust  to  other  subscribers,  impedes  the  service  and 
is  a  violation  of  your  contract." 

These  were  a  substantial  repetition  of  instructions  issued 
by  the  Western  Telephone  Company,  one  of  the  prede- 
cessors of  the  Central  Union  Telephone  Company,  in  June, 
1883.  In  these  instructions  the  "telephone"  is  plainly 
referred  to  as  an  organized  apparatus — an  institution — 
and  not  as  a  single  instrument.  In  this  use  of  the  word 
"telephone"  the  telephone  companies  in  question  simply 
adopted  and  emphasized  what  had  already  been  generally 
accepted  as  the  proper  meaning  of  that  word  in  the  con- 
nection in  which  it  was  so  used  by  them. 

Before  the  great  discovery  of  Prof.  Morse  in  telegraphy, 
the  power  of  electricity  to  give  a  sudden  and  mysterious 
impulse  to  a  suspended  wire  was  well  understood  among 
those  most  familiar  with  experiments  in  electrical  science. 
His  discovery  consisted  in  the  invention  of  an  instrument, 
or  machine,  which  utilized  that  power  of  electricity,  and 
thereby  enabled  him  to  send  intelligible  messages  over 
suspended  wires  to  remotely  distant  places.  When  that 
instrument  or  machine  first  came  into  use,  the  word  "tele- 
grai)h"  was  understood  to  more  particularly  refer  to  it  as 
the  thing  best  known  by  that  name ;  but  since  that  time  a 
much  wider  and  comprehensive  meaning  has  been  attached 
to  that  word. 

Tlje  "telegraph"  is  now  usually  accepted,  and  in  com- 
mon parlance  is  generally  understood,  as  referring  to  the 
entire  system  of  appliances  used  in  the  transmission  of 
telegraphic  messages  by  electricity,  consisting  of :  First. 
A  battery  or  other  source  of  electricity  power ;  secondly^  of 
a  line  wire  or  conductor  for  conveying  the  electric  current 
from  one  station  to  another ;  thirdly^  of  the  apparatus  for 
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tTansmitting,  interrupting,  and  if  necessary,  reversing  the 
electric  current  at  pleasure ;  and  fourthly^  of  the  indicator 
or  signalizing  instrument.  See  Imperial  Dictionary,  title 
"Telegraph." 

In  the  respect  indicated  the  varjring  meanings  of  the  word 
"telephone"  are  analogous  to  those  applied  to  the  word 
"telegraph,"  there  being  very  much  in  common  between 
the  two  systems  of  telephony  and  telegraphy.  In  reaching 
a  conclusion  as  to  what  is  generally  understood  by  the  use 
of  the  word  "telephone,"  we  have  been  governed  par- 
tially by  the  information  judicially  within  our  reach,  and 
in  other  respects  by  the  evidence.  The  word  having 
become  a  term  of  art,  evidence  was  admissible  to  explain 
its  proper  meaning.  1  Greenl.  Ev.,  section  280;  Whart. 
Ev.,  sections  961  to  972. 

In  view  of  the  condition  of  things  as  shown  to  have 
existed  on  the  13th  day  of  April,  1885,  we  feel  constrained 
to  hold  that  the  word  "telephone,"  as  used  in  the  act  of 
that  date,  was  intended  to  designate,  and  in  fact  really 
referred  to  an  apparatus  composed  of  all  the  usual  and 
necessary  instruments  for  the  convenient  and  ready  trans- 
mission and  reception  of  telephonic  messages,  and  not  to  a 
single  instrument  only. 

There  was  evidence  at  the  trial  tending  to  prove  that  the 
Central  Union  Telephone  Company  cannot  supply  the 
facilities  to  Haughey  provided  for  in  its  contract  with  him, 
for  three  dollars  per  month,  without  actual  and  very  serious 
loss  ;  and  arguing  that  the  legislature  cannot  be  presumed 
to  have  intended  to  inflict  injustice  upon  any  person 
or  corporation,  it  is  insisted  we  ought  to  take  the 
comj)any's  liability  to  sustain  a  gi-eat  loss  in  a  certain  con- 
tingency into  consideration  in  determining  the  legislative 
intention  in  enacting  the  statute  in  question  in  this  case. 
This  argument  is  largely  based  upon  the  assumption  that  the 
company  was  not  at  liberty  to  decline  to  extend  its  lines  to 
Hanghey's  farm  npon  his  request  that  such  an  extension 
should  be  made,  and  that  it  will  be  compelled  to  maintain 
such  extension  so  long  as  Haughey  may  require  it  to  be 
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maintained,  indepe.ndently  of  any  contract  with  him  on 
the  subject.  This  assumption  is,  however,  not  well 
founded.  There  is  nothing  in  the  act  of  the  legislature 
under  review  or  contained  in  any  other  statutory  or  com- 
mon law  regulation  applicable  to  the  subject,  to  which  our 
attention  has  been  called,  which  requires  a  telephone  com- 
pany to  construct  a  new  line  against  its  will  or  to  maintain 
an  old  line  longer  than  it  may  feel  inclined  to  do  so  in  the 
exercise  of  a  legitimate  business  discretion.  Besides,  the 
power  of  the  legislature  to  pass  the  act  in  question  being 
conceded,  this  court  cannot  sit  in  judgment  upon  either 
the  justice  or  the  expediency  of  the  enactment  of  such  a 
law. 

If  the  law  shall  prove  to  be  either  unjust  or  inexpedient 
in  its  operation,  whether  upon  persons  or  corporations,  the 
appeal  must  be  to  the  legislature,  and  not  to  the  courts. 
20  Cent.  Law  Jour.  83. 

The  judgment  is  affirmed  with  costs. 


Note. —  This  case  is  cited  in  the  following  cases,  post :  Johnson  v.  State 
of  Indiana;  Chesapeake  <fc  Potomac  Teleph.  Co.  v.  B.  &  O.  Tel  Co.; 
Central  Union  Teleph,  Co,  v.  Bradbury;  Central  Union  Teleph,  Co,  v. 
State  ex  rel,  Falley, 

See  note  to  case  last  above  mentioned. 


Central  Union  Telephone  Company  v.  D.  M.  Bradbury. 

Indiana  Supreme  Court,  March  23,  188G, 

(106  Ind.  1.) 

Telephone  companies.— Power  of  legislature  to  control  rates. — 

Mandamus. 

Telephone  companies  are  common  carriers  of  news,  and  as  such  are  bound 
to  serve  the  public  impartiaUy.  This  is  a  common  law  duty,  and  the 
Statute,  Acts  1885,  p.  151,  imposing  in  terms  substantially  that  duty, 
is  valid. 
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A  State  legislature  has  power  to  regulate  the  prices  of  telephone  companies, 

engaged  in  general  telephone  business. 
Tii3  right  to  telephone  service,  at  the  rates  fixed  hj  law,  may  be  enforced 

by  mandamus. 
Cases  of  this  series  cited  in  opinion :  Hochett  v.  States  ante,  p.  1 ;  State  of 

Nebraska  v.  Nebraska  Teleph,  Co.,  vol.  1,  p.  700;  State  of  Ohio,  ex  rel. 

Ac.  V.  Bell  Teleph,  Co,,  vol.  1,  p.  299 ;  Arrieriean  Rapid  TeZ.  Co,  v.  Conn, 

Teleph.  Co.,  vol.  1,  p.  890. 

Appeal  from  judgment  of  Marion  Superior  Court,  com- 
manding the  telephone  company,  defendant  below,  to  fur- 
nish telephone  instruments  and  service  at  plaintiff's  office, 
at  the  fixed  legal  rate  of  $3.00  per  month. 

J.  E,  McDonald^  J,  M.  Butler^  A.  L.  Mason^  T,  A. 
Hendricks^  C,  Baker ^  0.  B.  Hord.,  A.  W.  Hendricks^  A, 
Baker ^  E,  Daniels^  N.  Williams^  J.  L.  Thompson  and 
C.  S.  Holt^  for  appellant. 

A.  C,  Harris^  W.  H,  Calkins^  C.  Byfield^  L.  Howland 
and  D.  M.  Bradbury^  for  appellee. 

NiBLACK,  C.  J. :  An  act,  imposing  certain  duties  upon 
telegraph  and  telephone  companies,  was  passed  by  the 
general  assembly  of  this  State,  which  was  approved  and 
went  into  effect  on  the  8th  day  of  April,  1885.  The  second 
section  of  that  act  is  as  follows  : 

"Every  telephone  company  with  wires  wholly  or  partly  within  this 
State,  and  engaged  in  a  general  telephone  business,  shall,  within  the  local 
limits  of  such  telephone  cx>mpany's  business,  supply  all  applicants  for  tele- 
phone connections  and  facilities  with  such  connections  and  facilities, 
without  discrimination  or  partiality,  provided  such  applicants  comply, 
or  offer  to  comply,  with  the  reasonable  regulations  of  the  company ;  and 
no  such  company  shall  impose  any  conditions  or  restrictions  upon  any 
such  applicant  that  are  not  imposed  impartially  ui)on  all  persons  or  com- 
panies in  Uke  situation,  nor  shall  such  company  discriminate  against  any 
individual  or  company  engaged  in  any  lawful  business,  or  between 
individuals  or  companies  engaged  in  the  same  business,  by  requiring,  as  a 
condition  for  furnishing  such  facilities,  that  they  shall  not  be  used  in  the 
business  of  the  applicant,  or  otherwise,  for  any  lawful  purpose."  Acts 
1>H5,  151. 
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On  the  13th  day  of  April,  1885,  the  general  assembly 
passed  another  act  entitled  "An  act  to  regulate  the  rental 
allowed  for  the  use  of  telephones,  and  fixing  a  penalty  for 
its  violation,''  the  first  section  of  which  is  in  the  following 
words: 

*'That  no  individual,  oompany  or  corporation,  now  or  hereafter  owning, 
oontrolling  or  operating  any  telephone  line  in  operation  in  this  State,  shaU 
be  aUowed  to  charge,  collect  or  receive,  as  rental  for  the  use  of  such  tele- 
phones, a  sum  exceeding  three  dollars  per  month,  where  one  telephone  only 
is  rented  by  one  individual,  company  or  corporation.  Where  two  or  more 
telephones  are  rented  by  the  same  individual,  company  or  corporation,  the 
rental  per  month  for  each  telephone  so  rented  shaU  not  exceed  two  dollars 
and  fifty  cents  per  month."    Acts  1885,  227. 

At  the  time  of  the  enactment  of  these  statutes  the  Cen- 
tral Union  Telephone  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Illinois,  was,  as  it  still  is,  the 
owner  and  operator  of  a  telephonic  exchange,  and  a  system 
of  telephone  lines  within  and  in  the  immediate  vicinity  of 
the  city  of  Indianapolis,  in  this  State,  being  then  and  still 
the  only  company  engaged  ir.  the  telephone  business  within 
that  city. 

On  the  31st  day  of  August,  1885,  Daniel  M.  Bradbury,  a 
resident  citizen  of  Indianapolis,  addressed  to  this  telephone 
company  the  following  letter: 

IndL'^'APOUS,  Ind.,  August  31st,  1885. 
**  The  Central  Union  Telephone  Company:  I  have  a  law  office  in  room 
No.  13,  in  Talbott  &  New's  block,  at  29^,  on  North  Pennsylvania  street,  in 
this  city.  I  desire  to  be  placed  in  telephonic  communication,  by  means  of 
your  telephone,  with  the  patrons  in  this  city  and  courts.  I  therefore 
demand  the  use  of  a  telephone  in  my  said  office,  and  I  agree  to  pay  as 
rental  for  the  use  thereof,  the  siun  of  three  dollars  per  month,  and  to  com- 
ply with  all  reasonable  rules  and  regulations  in  force  or  hereafter  made  by 
said  company,  not  inconsistent  with  the  laws  of  this  State.  I  further 
agree  to  take  good  care  of  the  telephone,  and  to  use  it  for  my  business  and 

convenience  only. 

"D.  M.  Bradbury.*' 

To  this  John  E.  Hockett,  the  district  superintendent  in 
charge  of  the  company's  business  at  Indianapolis,  responded 
as  follows : 
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« 


Indianapous,  Ind.,  September  4th,  1886. 

D.  M.  Bradbury^  JSaq.,  Attorney  at  Law,  29}  North  Pennsylvania 

Street,  Indianapolu,  Ind.     Deab  Sir:    As  agent  of  the  Central  Union 

Telephone  Company  in  this  city,  I  have  just  received  your  letter  of  August 

81st,  1885.    It  is  the  desire  of  the  company  to  comply  with  your  wishes,  if, 

upon  ascertaining  them,  it  is  practicable  to  do  so.    But,  as  your  letter  does 

not  indicate  with  sufficient  clearness  what  it  is  you  request  the  company 

to  do  for  the  price  indicated  by  you,  I  request,  upon  behalf  of  the  company, 

that  you  indicate  your  wishes  with  more  exactness.     Do  you  desire  the 

company  to  place  in  your  office  one  hand  telephone  and  cord,  one  magneto 

bell,  with  back  board  and  battery  box,  one  Blake  transmitter,  and  one  cell 

battery,  and  to  connect  these  by  wire,  for  your  exclusive  use,  with  the 

company's  exchange  in  this  city,  and  also  to  furnish  with  exchange  service 

with  the  Indianapolis  exchange  subscribers,  and  with   inspection   and 

maintenance  of  lines  and  apparatus  ?     Or  do  you  desire  the  company  to 

furnish  you  with  some  other  and  lower  grade  of  equipment  and  service  ? 

Perhaps  you  may  not  be  aware  that  the  company  has  several  grades  or 

classes  of  equipment  and  service,  and  that  the  price  depends  on  the 

character  of  equipment  and  service  furnished.    The  hand  telephone  and 

cord,  the  magneto  bell,  with  back  board  and  battery  box,  and,  if  desired, 

the  Blake  transmitter  and  the  cell  battery,  are  placed  in  the  office  or  place 

of  business  of  the  patron  of  the  company.    These  are  connected  by  wire, 

of  which  the  patron  has,  if  desired,  the  exclusive  use,  with  the  company's 

excban^  in  this  city,  and  the  service  of  connecting  this  wire  with  the 

wires  of  the  subscribers  of  the  company's  said  exchange  is  performed  by 

the  company  at  its  exchange  in  this  city.    For  the  use  of  these  instruments 

BO  placed  in  the  office  of  the  patron,  and  for  the  use  of  the  wire  connecting 

them  with  the  company's  exchange  in  this  city,  and  for  such  exchange 

service,  and  for  construction  and  maintenance  and  inspection  of  lines  and 

^yparatus,  the  company*s  charges  are  as  follows :    For  the  rental  of  the 

hand  telephone,  $10  per  year ;  for  rental  of  the  Blake  transmitter,  $10  per 

anniiTn  ;  and  for  the  additional  service,  material,  and  facilities  furnished 

by  the  company,  the  charge  to  you  will  be  ($40)  forty  dollars  additional  per 

annum,  the  same  being  based  upon  the  distance  from  your  office  to  the 

company's  exchange  in  this  city.     The  hand  telephone  and  the  Blake 

transmitter  are  patented  inventions,  secured  to  the  patentees  by  letters 

patent  of  the  United  States,  and  for  the  use  of  which  the  company  pays 

royalties  as  licensee  to  patentees  or  their  assigns.    The  hand  telephone  and 

Blake  transmitter,  two  telephones,  are  constructed  by,  belong  to,  and  are 

the  -property  of,  the  American  Bell  Telephone  Company,  which  is  the 

owner  of  the  patents  covering  them.    The  magneto  bell  is  also  covered  by 

letters  patent  of  the  United  States,  and  our  company  purchase  them  of  the 

patentee  or  of  his  licensees,  but  they  can  only  be  purchased  to  be  used  in 

oonnection  ivith  telephones  covered  by  patents  owned  by  the  American 

Bell  Telephone  Company.    The  charges  above  are  reasonable,  and  the  least 

amounts  for  which  we  can  furnish  you  the  instruments,  connection,  and 

service  above  specified.     If  desired  by  you,  however,  the  company  will 

VOL.  II— 2. 


18  AMERICAIf  ELECTRICAL  CASES.       [vol.  2 

Telephone  Co.  t.  Bradbury. 

furnish  70U  the  use  of  one  hand  telephone  and  oord,  and  one  magneto  bell, 
to  be  placed  in  your  office,  and  a  wire  connection  between  the  oompany*8 
exchange  in  this  city,  and  also  exchange  service  from  7  A.  M.  to  6  P.  M. 
each  day,  Sundays  excepted,  with  subscribers  of  the  Indianapolis  exchange, 
the  company  reserving  the  right  of  placing  other  telephone  subscribers 
upon  the  same  wire,  at  its  discretion,  together  with  inspection  and  mainten- 
ance of  the  line  and  apparatus,  and  for  the  use  of  said  last  named  instru- 
ments, connection  and  service,  above  specified,  the  company's  charges  will 
be  at  the  rate  of  $3  per  month.  Both  classes  of  service,  above  mentioned, 
will  be  furnished,  subject  to  the  reasonable  rules  and  regulations  of  the 
company. 

**  Please  answer  this  letter  at  your  earliest  convenience,  and  indicate  to 
us,  on  behalf  of  the  company,  with  the  necessary  precision,  just  what  you 
desire  the  company  shall  do. 

"  Yours  truly,  J.  E.  Hockett, 

**  Agent  Central  Union  Telephone  Co." 

I 

In  reply,  Bradbury  addressed  the  telephone  company  in 
the  following  terms : 

**  Indianapolis,  Ind.,  September,  1885.  , 

'*  To  the  Central  Union  Tel^hcne  Co.:    lILy  demand  upon  you  was  for 

the  use  of  your  telephone  lines  in  this  city  as  was  and  is  lawfully  supplied 

to  the  superior  courts  of  this  county,  and  the  public  generally  in  this  city, 

and  not  any  partial,  exceptional  or  qualified  use. 

"  Respy,  I>.  M.  Bradbury.*' 

Bradbury  thereupon,  in  the  name  of  the  State,  and  upon 
his  own  relation,  filed  a  complaint  in  the  court  below, 
charging  that  the  said  Central  Union  Telephone  Company 
was  a  common  carrier  of  telephonic  messages,  and  that, 
under  the  act  of  April  13th,  1885,  he  had  become  entitled  to 
demand  and  to  receive  from  the  company  the  highest  grade 
or  class  of  telephonic  service  for  three  dollars  per  month, 
and  demanding  that  an  alternative  writ  of  mandate  might 
be  issued  to  said  telephone  company,  requiring  it  to  furnish 
to  him  such  highest  grade  or  class  of  telephonic  service  at 
the  rate  of  three  dollars  per  month,  or  to  show  cause  why 
the  same  should  not  be  done. 

The  company  appeared  to  the  action,  and,  waiving  the 
issuance  and  service  of  an  alternative  writ  of  mandate, 
answered,  averring  that  all  the  instruments  used  in  its 
business  were  new  and  useful  inventions,  covered  by  letters 
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patent  from  the  United  States,  and  were  only  so  used  by 
it,  as  well  as  its  patrons  and  subscribers,  under  licenses 
granted  by  the  owners  of  such  letters  patent,  for  which  it 
was  comjxelled  to  pay  large  royalties ;  that  by  reason  of  the 
expensive  character  of  its  business,  it  could  not  furnish 
Bradbury  with  the  highest  grade  or  class  of  telephonic  ser- 
vice at  the  rate  of  three  dollars  per  month  without  an  actual 
pecuniary  loss,  at  the  same  time  denying  the  i)ower  of  the 
Legislature  of  this  State  to  regulate  the  prices  it  may  charge 
for  the  rental  of  telephonic  instruments  used  by  it  in  the 
prosecution  of  its  business,  or  for  any  other  service ;  also 
averring  its  readiness  and  willingness  to  furnish  Bradbury 
with  a  hand  telephone  and  cord,  and  a  magneto  bell,  to  be 
placed  in  position  in  his  office,  and  connected  with  its 
exchange,  and  to  accord  to  him  exchange  service  from  7 
o'clock  A.  M.  until  6  o'clock  P.  M.  each  day,  Sundays 
excepted,  at  the  rate  of  three  dollars  per  month ;  and  oflf  ering 
to  agree  that  a  judgment  to  that  extent  might  be  entered 
against  it ;  also  denying  that  it  was  a  common  carrier,  or 
amenable  to  the  laws  governing  common  carriers. 

Issue  being  joined,  the  court  below,  at  special  term,  after 
hearing  the  evidence,  made  a  finding  that  Bradbury  was 
entitled  to  the  relief  demanded  by  him,  and  accordingly 
entered  judgment  that  the  company  should  furnish  to  him, 
for  his  use,  one  hand  telephone  and  cord,  one  magneto  bell 
with  back  board  and  battery  box,  one  Blake  transmitter, 
and  one  cell  battery,  and  accord  to  him  all  the  usual  ex- 
change connections  and  exchange  facilities,  at  the  rate  of 
three  dollars  per  month ;  and  this  judgment  was  affirmed 
at  general  term. 

Various  questions  were  reserved  at  the  trial,  and  most  of 
the  questions  thus  reserved  have  been  exhaustively  argued 
here.  But  the  validity  of  the  act  of  April  13th,  1886,  in 
the  first  instance,  and  the  meaning  of  the  word  "telephone," 
as  used  in  that  act,  in  the  second  instance,  have  been 
treated  and  practically  accepted  as  the  controlling  ques- 
tions in  the  cause.  As  incidental,  however,  to  the  validity 
of  this  last  named  act,   the  binding  force  and  practical 
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application  of  so  much  of  the  act  of  April  8th,  1876,  as 
relates  to  telephone  companies,  has  received  some  attention 
in  argument. 

We  held  in  the  recent  case  of  Soekett  t,  States  105  Ind. 
250,  that  the  Central  Union  Telephone  Company  has  become 
and  is  a  common  carrier  of  news,  in  the  sense  in  which 
a  telegraph  company  is  a  common  carrier;  that  is  to 
say,  that,  since  its  organization,  its  business  has  been,  as 
is  still  is,  to  carry  telephonic  messages  over  lines  of  wire, 
erected  for  that  purpose,  and  set  apart  to  what  is,  in  effect, 
a  public  use.  Our  holding  in  that  case,  also,  was  to  the 
effect  that  the  company  was  a  common  carrier,  in  the  sense 
stated,  on  the  13th  day  of  April,  1885,  when  the  act  of  that 
date  was  passed.  The  same  parity  of  reasoning  requires  us 
to  hold  that  the  company  was,  in  like  manner,  a  conmion 
carrier  on  the  8th  day  of  April,  1885,  when  the  act  of  that 
date  went  into  effect.  On  this  subject  see. the  case  of  State, 
ex  reL,  t.  Nebraska  Telephone  Co.,  22  N.  W.  Rep.  237 ; 
also  State,  ex  reL  t.  Telephone  Co.,  36  Ohio  St.  296 ;  and 
American  jB.  Tel.  Co,  t.  Connecticut  Telephone  Co., 
44  Am.  R.  237,  and  notes. 

That  the  business  of  a  conmion  carrier  of  whatever  class, 
is  a  public  employment,  and  that  a  common  carrier  is 
required  to  serve  all,  so  far  as  he  is  able  to  do  so,  and  that, 
too,  with  substantial  impartiality,  are  legal  propositions 
too  well  established  to  require  the  citation  of  authorities ; 
and  these  legal  relations  of  common  carriers  to  the  general 
public  were  held,  and  we  think  correctly,  to  be  applicable 
to  telephone  companies  engaged  in  a  general  telephone 
business,  by  the  case  of  State^  ex  rel,  v.  Nebraska  Tele- 
phone  Co,^  above  cited. 

The  second  section  of  the  act  of  April  8th,  1885,  herein- 
above set  out,  so  far  as  it  affects  any  question  involved  in 
this  cause,  is  little,  if  anything,  more  than  a  statutory 
extension  of  the  law  applicable  to  common  carriers  gener- 
ally, to  telephone  -companies  doing  a  general  telephone 
business ;  and,  as  such  telephone  companies  are  common 
carriers  independently  of  any  statute,   and    as  common 
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carriers  are  pToi)er  subjects  of  legislative  control,  we  see  no 
objection  to  the  validity  of  that  section.  Munn  v.  lllinoiSy 
94  U.  S.  113  ;  Hockett  v.  8tate^  supra. 

It  was  seemingly  conceded  at  the  trial,  and  has  been 
unpliedly  so  conceded  in  argument,  that  the  Central  Union 
Telephone  Company  might  easily  and  conveniently  have 
placed  Bradbury  in  telephonic  connection  with  its  exchange 
and  other  subscribers,  through  the  medium  of  then  exist- 
ing and  contiguous  lines  of  wire,  if  it  and  he  could  have 
a^'eed  ni)on  the  price  to  be  charged  for  the  service  desired. 
No  excuse  has,  therefore,  been  presented  on  account  of 
inability  of  the  company  to  furnish  the  required  service 
without  incurring  some  unreasonable  additional  expense, 
or  unduly  extending  its  business. 

The  j)ower  of  a  State  Legislature  to  regulate  the  prices 
which  a  telephone  company  engaged  in  a  general  telephone 
business  may  charge  for  the  use  of  its  instruments  was 
folly  and  carefully  considered  in  the  case  of  Hockett  v. 
Staie^  above  referred  to,  and  the  conclusion  then  reached 
was,  that  notwithstanding  the  patented  quality  of  the 
instruments  in  question,  the  power  of  a  State  Legislature  in 
that  respect  is  plenary  and  complete.  See,  also,  Patterson 
V.  Kerducky^  97  U.  S.  601.  We  also  held,  in  that  case, 
that  the  word  "telephone,"  as  used  in  the  act  of  April 
13th,  1885,  had  reference  to  an  organized  apparatus,  or 
combination  of  instruments,  usuaUy  in  use  in  transmitting, 
as  well  as  in  receiving,  telephonic  messages,  and  composed  of 
instruments  similar  to  those  enumerated  in  the  judgment  in 
this  case  at  special  term,  and  not  to  a  single  instrument 
technically  known  as  a  "  telephone." 

The  construction  thus  placed  upon  the  act  last  named 
continues  to  meet  the  approbation  of  our  judgment,  and 
may  now  be  considered  an  established  rule  of  statutory  con- 
struction in  this  State. 

The  judgment  is  affirmed,  with  costs. 


Note. —  This  case  is  cited  in  Johnsicm  v.  State  of  Indiana,  post. 
See  note  to  Central  Union  Teleph,  Co,  v.  State,  ex  rel,  FcUley,  poet. 
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JUENSON  JOHKSON  V.  ThE  StATB  OF  INDIANA. 

Indiana  Supreme  Oomi,  Jan,  ti,  XS88. 

(118  Ind.  148.) 

State  control  of  tblephonb  bates. — Evasion  of  btatute. 

A  Btatute  pieBcribing  a  fixed  rnaximum  rental  for  telephones  is  constitutional 
and  valid,  and  cannot  be  evaded  by  charging  the  maximum  sum  for  the 
subscriber's  use,  and  an  additional  fixed  sum  for  *'  non-subscribers." 

Cases  of  this  series  cited  in  opinion :  Hockett  v.  State,  ante,  p.  1;  Central 
Union  Teleph,  Oo.  v.  Brculburi/,  ante,  p.  14. 

Appeal  from  Circuit  Court,  Knox  county.  Appeal  from 
judgment  convicting  the  owner  of  a  telephone  line  of  breach 
of  a  statute  regulating  rates,  and  imposing  the  prescribed 
penalty. 

O.  O.  HeUj/y  for  appellant. 

L.  T.  Michener^  Attorney-General,  J.  C.  Adams,  Prose- 
outing  Attorney,  /.  ff.  Oillett  and  JB.  M.  Willoughbyy  for 
the  State. 

Ho  WK,  J. :  In  this  case,  appellant,  Johnson,  was  indicted, 
tried  by  the  court,  and  found  guilty  of  the  public  oflfense 
which  is  defined,  and  its  punishment  prescribed,  in  and  by 
the  provisions  of  sections  1  and  3  of  an  act  of  the  Gteneral 
Assembly  of  this  State,  entitled  * '  An  act  to  regulate  the 
lental  allowed  for  the  use  of  telephones,  and  fixing  a  pen- 
alty for  its  violation,"  approved  April  13,  1885.  Acts  of 
1885,  pp.  227  and  228.  Over  appellant' s  motion  for  a  new 
trial,  the  court  rendered  judgment  against  him  for  the  fine 
assessed  and  the  costs  of  prosecution. 

Prom  such  judgment,  defendant  has  appealed  to  this 
tioxat.  and  has  here  assigned  errors  which  call  in  question 
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the  oTemtling  (1)  of  his  motion  to  quash  the  indietment ; 
and  (2)  of  his  motion  for  a  new  trial. 

The  indictment  in  this  case  charged  that  the  defendant, 
"Lenson  Johnson,  on  the  first  day  of  September,  1887,  at 
said  county  of  Ejiox  and  Btate  of  Indiana,  was  then  and 
there,  and  now  is,  the  proprietor,  controller,  and  operator 
of  a  telephone  line  in  the  city  of  Vincennes,  in  the  connty 
of  Knos  and  State  of  Indiana ;  that,  as  snch  proprietor, 
controller,  and  operator  of  said  telephone  line,  he,  the  said 
Lenson  Johnson,  rented  to  one  Lute  Wile,  of  said  city,  for 
and  during  the  month  of  August,  1887,  one  telephone,  and 
only  one,  connected  to  and  with  said  telephone  line ;  that 
at  said  county  of  Knox,  in  the  State  of  Indiana,  on  the 
first  day  of  September,  1887,  he,  the  said  Lenson  Johnson, 
did  then  and  there  unlawfully  charge  and  collect  from  said 
Lute  Wile  for  fhe  use  of  said  telephone,  for  and  during 
the  month  of  August,  1887,  the  sum  of  one  dollar  ia  excess 
of  the  rate  fixed  by  law  for  the  use  of  said  telephone  for 
one  month,  to  wit,  that  said  Lenson  Johnson  did  charge 
aad  collect  from  the  said  Lute  Wile,  for  the  use  of  said 
telephone  for  and  during  the  month  of  August,  1887,  the 
sum  of  four  doUais,  contrary  to  the  form  of  the  statute," 
etc. 

The  question  of  the  sufficiency  of  the  indictment  herein, 
the  substance  of  which  we  have  quoted,  is  not  dicussed  by 
appellant's  learned  counsel  in  his  brief  of  this  cause.  The 
error  of  the  court  below,  if  it  were  an  error,  in  overruling 
the  motion  to  quash  such  indictment,  under  the  settled 
practice  of  this  court,  is  hereby  waived,  and  will  not  be 
considered. 

Appellant's  counsel  ^'claims  the  reversal  of  the  judg- 
ment, for  the  reason  that  the  evidence  does  not  tend  to 
support  the  finding  and  judgment."  Before  considering 
the  question  of  the  sufficiency  of  the  evidence  to  sustain 
the  finding  of  the  court,  we  will  first  set  out  the  sections 
of  the  statute  which  define  the  public  offense,  for  the  alleged 
commission  whereof  defendant  was  indicted,  and  prescribe 
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the  penalty  therefor.     In  section  1  of  the  above  entitled 
act,  it  is  enacted : 

**That  no  individual,  company  or  corporation,  now  or  hereafter  owning, 
oontroUing  or  operating  any  telephone  line,  in  operation  in  this  State,  shall 
be  aUowed  to  charge,  collect  or  receive  as  rental  for  the  use  of  such  tele- 
phones, a  sum  exceeding  three  dollars  per  month,  where  one  telephone 
only  is  rented  by  one  individual,  company  or  corporation.  Where  two  or 
more  telephones  are  rented  by  the  same  individual,  company  or  corpora- 
tion, the  rental  per  month  for  each  telephone,  so  rented,  shall  not  exceed 
two  dollars  and  fifty  cents  per  month." 

Section  3  of  such  act  reads  as  follows : 

"  Any  owner,  operator,  agent  or  other  person,  who  shall  charge,  collect 
or  receive,  for  the  use  of  any  ^telephone,  any  sum  in  excess  of  the  rates 
fixed  by  this  act,  shall  be  deemed  guilty  of  a  public  offense,  and  on  con- 
viction shall  be  fined  in  any  sum  not  exceeding  twenty-five  dollars." 

"We  may  premise  that  in  the  carefully  considered  case 
of  Hockett  T.  State,  106  Ind.  250  (65  Am.  R.  20),  we  held 
that  the  State  has  the  right  to  prescribe  the  maximum 
rental  which  a  telephone  company,  or  any  individual,  com- 
pany, or  corporation  owning,  controlling,  or  operating  any 
telephone  line  within  the  State,  may  charge  for  the  use  of 
telephones,  and  that  the  above  entitled  act  of  April  13, 
1885,  is  a  constitutional  and  valid  law.  Ilockett  v.  State^ 
supra;  Cent.  Union  TelepJione  Co.  t.  Brddbury,  106 
Ind.  1. 

On  the  trial  of  this  cause.  Lute  AVile,  a  witness  for  the 
State,  testified  that  he  rented  of  defendant,  and  used  at 
his  store  in  the  city  of  Vincennes,  Indiana,  in  the  months 
of  July  and  August  1887,  one,  and  only  one,  telephone  ;  that 
on  the  first  day  of  July,  1887,  defendant  delivered  to  him, 
witness,  a  printed  notice  in  the  words  and  figures  following, 
to  wit :  (We  omit  this  notice.  It  showed  that  defendant 
divided  his  telephone  customers  into  six  classes,  charging 
each  class,  in  such  notice,  a  uniform  monthly  rental  of 
three  dollars,  to  which  rental  he  added  monthly  sums  ranging 
in  the  different  classes  from  fifty  cents  to  two  dollars  '  'per 
month  for  non-subscribers.")  Witness  testified  that  defend- 
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ant  pnt  him,  witness,  in  class  8,  which  thus  appears  in  such 
printed  notice : 

"  Class  3,  — 76  to  90  messages  i)er  mo.,  $3  per  mo.  rental ; 
$1  per  mo.  for  non-subscribers,  —  $4." 

Witness  further  testified  that  defendant  subsequently 
collected  from  him,  witness,  four  dollars  per  month  for 
each  of  the  months  of  July  and  August,  1887,  for  the  use 
of  said  telephone ;  that  during  said  months  a  number  of 
business  men,  not  connected  with  nor  in  any  way  interested 
in  the  business  of  witness  in  his  store,  where  he  used  such 
telephone,  used  his  telephone  to  send  messages  to  various 
persons  in  the  city  about  their  own  business  ;  and  that  Coony 
Schafer,  Egbert  Bush,  and  any  one  who  wished  to  use  such 
telephone,  came  in  whenever  they  wished,  and  used  it  in 
their  own  business.  It  was  then  admitted,  for  the  purpose 
of  the  trial,  that  defendant  was  the  proprietor  of  said  tele- 
phone and  wire.  The  State  then  put  in  evidence  the  fol- 
lowing receipted  bill,  to  wit : 

''VmcENins  Telephone  Exchakqe. 

"  VmcENNES,  Ind.,  September  1, 1887. 
"Ifr.  L.  WUe:    To  telephone  rental  and  nonnsub.  use,  for  month  of 
Aug.,  $4.    Received  payment.  [Signed]  L.  JomrsoN,  Prop." 

And  said  Wile  testified  that  such  bill  was  presented  by 
defendant  to  him,  Wile,  on  the  first  day  of  September, 
1887,  and  he  paid  the  same  to  defendant.  And  the  State 
rested. 

Defendant  testified,  as  a  witness  in  his  own  behalf,  that 
he  had.  charged  and  collected  of  Lute  WUe  four  dollars 
for  each  of  the  months  of  July  and  August,  1887,  for  the 
use  of  the  telephone  kept  by  him  in  his  store  in  those 
months ;  that  three  dollars  of  that  sum  each  month  was 
for  the  use  of  said  telephone  by  said  WUe,  and  one  dollar 
each  month  was  for  the  use  of  other  persons  outside  of  said 
Wile's  store,  and  not  connected  in  any  way  with  his  busi- 
ness in  said  store ;  that  he  made  a  contract  and  served  him 
with  the  notice  read  in  evidence  in  this  cause ;  that  he  kept 
at  the  central  station  of  his  telephone,  in  Vincennes,  an 
account  of  aU  the  messages  sent  out  from  Lute  WUe's 
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•tore ;  and  that  during  the  months  of  July  and  August, 
1887,  one-third  of  all  the  messages  were  sent  out  by  persons 
outside  and  wholly  disconnected  from  said  Wile  in  his  said 
business.     This  was  all  the  evidence  given  in  said  cause. 

We  are  of  opinion  that  this  evidence  fully  sustains  thi 
finding  of  the  trial  court.  It  clearly  showed  that  defend 
ant  owned,  controlled,  and  operated  a  telephone  line  in  th 
city  of  Vincennes,  in  this  State ;  that,  in  connection  wit 
such  telephone  line,  he  rented  one  telephone,  and  only  on( 
to  Mr.  Lute  Wile,  of  such  city,  for  use  in  his  store ;  an 
that  he  charged,  collected,  and  received  from  Mr.  Wile  i 
rental,  for  the  use  of  such  telephone,  a  sum  exceeding  thr< 
dollars  per  month,  to  wit,  the  sum  of  four  dollars  p 
month.  Defendant  was  clearly  guilty,  therefore,  of  t 
public  offense  which  is  defined  in  and  by  the  above  entitl 
act.  It  is  true  that  defendant  divided  the  monthly  sum 
four  dollars,  which  he  charged  and  collected  from  Mr.  Li 
Wile,  for  the  use  of  ^'one  telephone  only,"  into  two  iter 
one  of  which  he  designated  as  rental  and  the  other  ai 
monthly  charge  "for  non-subscribers;"  but,  divide 
four  dollars  as  he  might,  and  designate  the  items  as 
might,  the  fact  remains  and  is  apparent  that  defendant 
thereby  "charge,  collect,  or  receive,  for  the  use  of  one  t 
phone  only,  a  sum  in  excess  of  three  dollars  per  mont 
to  wit,  the  sum  of  four  dollars  per  month.  Having  d 
this,  the  statute  says  he  "shall  be  deemed  guilty  c 
public  offense,"  etc. 

It  will  be  observed  that  defendant's  charge  of  one  dc 
per  month,  for  the  use  of  the  telephone  by  non-subscril 
is  as  fixed  as  the  rental  charge,  and  is  charged  for  each 
every  month,  whether  the  telephone  is  used  by  non 
scribers  or  not,  and  without  regard  to  the  number  of 
subscribers  who  may  use  such  telephone. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

NiBLACK,  J.,  took  no  part  whatever  in  the  considei 
or  decision  of  this  cause. 


Note. —  See  note  to  next  case. 
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CsNTBAif  UiaoM'  Telephons  Company  v.  The  State,  e^c 

REL.  Susanna  B.  Pallet. 

9¥prmn€  Ccuri  of  Indiana,  Jan.  £t,  i889. 

(118  Ind.  144.) 

Tsua*Hon  ooxPAinr. — DiacBiifiNATioN.— Comtbol  of  rates  by  State.-* 

Mandamus. 

The  telephone  is  an  instrument  for  commerce,  and  persons  engaged  in  tho 
geneial  telephone  business  are  common  carriers  of  newg. 

In  Indiana,  such  companies,  with  wires  wholly  or  partly  within  the  State, 
and  engaged  in  a  general  telephone  business,  are  by  statute  compelled 
to  furnish  their  facilities  within  their  local  limits,  without  discrimina* 
tion,  to  all  persons  desiring  them  and  willing  to  abide  by  the  reasonable 
r^rolations  of  the  company. 

By  another  statute,  a  maTimiim  charge  for  telephone  rental  is  prescribed. 

Held,  that  it  was  within  the  power  of  the  legislature  to  enact  the  latter 
statute. 

That  said  statute  could  not  be  evaded  by  changing  from  a  ''rental 
exchange  "  to  a  '*  public  toll  station  "  sjrstem. 

TbaX  it  was  the  intention  of  the  legislature  in  enacting  the  two  statutee, 
that  they  should  be  construed  together,  and  that  persons  should  be 
entitled  to  the  facilities  provided  for  by  the  one  statute  at  the  nrm-Yimiiyyi 
rate  fixed  by  the  other. 

Said  statutes  are  not  void  as  interfering  with  interstate  commerce, 
although  the  lines  of  the  company  extend  through  various  other  States, 
flinoe  they  seek  to  control  the  service  only  within  the  State  of  Indiana 

The  fact  that  a  penalty  is  provided  in  the  statute  conferring  the  right  to 
facilities  does  not  abridge  or  take  away  the  remedy  by  mandamus. 

CSsses  of  this  series  cited  in  opinion :  Cent  Un,  Tdeph,  Co,y.  Bradbury, 
ante,  p.  14 ;  State  v.  Nebraska  TeUph.  Co.,  vol.  1,  p.  700 ;  Hoekett  v, 
Miis,  ante,  p.  1 ;  W.  U.  Tel,  Co.  v.  Pendleton^  vol.  1,  p.  682 ;  State  v, 
BeO  Tekpli.  Co,,  vol.  1,  p.  290  ,  BeU  Tel^h,  Co.  v.  Commonwealth,  poet. 

Appeal  from  judgment  of  Tippecanoe  Circuit  Court 
awarding  the  appellee  a  peremptory  writ  of  mandate,  com* 
msLnfWnft  apx>ellant  to  furnish  her  a  telephone  with  proper 
facilities  for  its  use.    The  facts  are  stated  in  the  opinion. 
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J.  a.  Coffrothy  T.  A.  Stuart  and  A.  A.  ITiomas,  for 
api)ella]it. 

W.  D.  Wallace,  S.  P.  Baird  and  F.  8.  Chase,  for 
appellee. 

Olds,  J. :  This  is  an  action,  brought  by  the  relatrix,  to 
compel  the  api)ellant,  by  mandate,  to  famish  her,  at  her 
place  of  business  in  the  city  of  Lafayette,  a  telephone  and 
telephonic  connections  and  facilities.  The  petition  is  in 
one  paragraph,  averring  the  following  facts:  That  the 
defendant,  the  Central  Union  Telephone  Company,  is  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of 
Illinois ;  that  it  is  now,  and  was  at  the  time  of  the  doing  of 
the  acts  and  things  hereinafter  complained  of,  and  for  three 
years  last  past  has  been,  owning  and  operating  a  system  of 
telephone  lines  and  wires,  and  engaged  in  doing  a  general 
telephone  business  in  the  city  of  Lafayette,  county  of  Tippe- 
canoe, State  of  Lidiana ;  that  the  relatrix,  Susanna  B. 
Palley,  is  now,  and  for  more  than  three  months  last  past 
has  been,  carrying  on  business  under  the  name  and  style  of 
the  "  Palley  Hardware  Company,"  and  the  occupant  of  a 
business  room  in  said  city,  at  numbers  37  and  39  on  South 
Third  street  therein,  and  her  business  room  is  within  the 
limits  of  the  defendant' s  telephone  business  in  said  city ; 
that  the  relatrix  did,  on  the  25th  day  of  October,  1887, 
demand  of  the  defendant  that  said  relatrix  be  furnished  by 
said  defendant  with  a  telephone  and  telephonic  connec- 
tions and  facilities  necessary  to  place  the  relatrix,  at  her  said 
business  room,  in  telephonic  connection  with  the  patrons  of 
defendant  in  said  city ;  that  the  relatrix  did  then,  and  at 
the  time  of  making  said  demand,  tender  to  the  defendant 
the  sum  of  nine  dollars,  lawful  currency  of  the  United 
States,  as  a  rental  in  advance  for  such  telephone,  tele- 
phonic connections  and  facilities,  for  the  first  three  months' 
Use  thereof,  and  at  the  same  time  relatrix  offered  to  comply 
with  the  reasonable  rules  and  regulations  of  said  defend- 
ant, not  inconsistent  with  the  laws  of  this  State  ;  that  the 
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defendant,  at  the  time  said  demand  was  made,  refused,  and 
ever  since  has  wilfully,  wrongfully  and  without  cause,  failed 
and  refused,  and  stiU  fails  and  refuses,  to  furnish  to  said 
relatrix,  at  her  said  business  room,  the  use  of  such  tele- 
phone and  telephonic  connections  and  facilities ;  that  the 
defendant  is  a  common  carrier  of  telephonic  messages 
between  its  patrons  within  the  limits  of  said  city  of  Laf ay^ 
ette,  and  the  said  relatrix,  under  the  laws  of  the  State  of 
Indiana,  is  entitled  to  demand  and  receive  from  the  defend- 
ant the  use  of  the  telephone  and  telephonic  connections, 
facilities  and  service,  necessary  to  place  the  relatrix,  at  her 
said  business  room,  in  telephonic  communication  with  the 
patrons  of  defendant  in  said  city,  for  the  compensation  of 
three  dollars  per  month,  as  fixed  and  prescribed  by  the 
statutes  of  said  State,  and  for  such  compensation  she  is 
entitled  to  receive  from  the  defendant  the  use  of  a  tele- 
phone, and  the  highest  and  best  grade  of  telephonic  con- 
nections, facilities  and  service,  used  and  furnished  by  said 
defendant  in  carrying  on  its  business  in  said  city.  "  Prayer 
for  an  alternative  writ  of  mandate,  and,  on  final  hearing,  a 
peremptory  writ  compelling  defendant  to  furnish  relatrix 
with  such  telephone  and  telephonic  connections,  facilities 
and  service,  which  x)etition  was  duly  verified.  Alternative 
writ  of  mandate  issued  upon  the  complaint  in  due  form, 
Betting  forth  the  filing  of  the  complaint  and  the  allegations 
of  the  complaint,  and  concluding  by  commanding  the 
api)ellant  to  furnish  the  relatrix  with  a  telephone  and  tele- 
phonic connections  and  facilities  as  asked,  or  in  default 
thereof  to  appear  before  the  court  and  show  cause. 

In  answer  to  the  writ,  appellant  appeared  by  attorneys 
and  demurred  to  the  writ  for  the  cause  that  the  writ  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was  overruled,  to  which  ruling  of  the  court 
on  the  demurrer  api)ellant  excepted.  Appellant  then  filed 
an  answer  in  five  paragraphs.  The  first  is  a  general  denial, 
and  the  other  paragraphs  allege  the  following  facts : 

2nd.  The  defendant  avers  that  it  is  a  corporation,  under 
the  laws  of  Illinois ;  that  for  several  years  prior  to  the 
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demand  by  plaintiff,  as  alleged  in  the  complaint,  defendant 
had  been  engaged  in  carrying  on  its  business  as  a  telephone 
company  in  the  States  of  Indiana,  Ohio,  Illinois  and  Iowa ; 
that  long  before,  and  at  the  time  of,  the  happening  of  the 
things  complained  of  in  plaintiff's  complaint,  defendant 
had,  ever  since  had,  and  now  has,  its  lines  and  wires  on  its 
poles  in  the  city  of  Lafayette,  and  in  varions  cities  and 
towns  in  the  States  aforesaid,  and  dnring  all  of  said  time, 
and  still  has,  offices  in  said  various  cities  and  towns  in  each 
of  said  States,  connected  with  each  other,  and  many  of  its 
offices  and  telephones  in  this  State  are  connected  by  means 
of  its  wires  with  defendant's  offices  and  instruments  in  the 
States  of  Ohio,  Illinois  and  Iowa ;  that  defendant,  during 
aU  of  said  time,  was,  has  been,  and  is  engaged  in  transmit- 
ting messages  for  the  public  for  hire  over  its  said  wires, 
not  only  between  towns  and  cities  in  each  of  said  States, 
but  also  between  the  several  States  aforesaid  ;  and  during 
all  of  said  time  defendant  has  been,  and  is,  engaged  in,  and 
carrying  on,  interstate  commerce;  that  it  admits 
that  plaintiff,  claiming  that,  under  the  act  of  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  she  was  entitled 
to  have  a  telephone  in  her  store,  and  to  be  fur- 
nished with  telephonic  service  under  said  law,  tendered 
defendant  nine  dollars  and  demanded  to  have  a 
telephone  in  her  store ;  and  defendant  admits  that  it  refused 
to  furnish  relatrix  with  a  telephone,  and  with  telephonic 
connections  and  service,  because  if  defendant  had  complied 
with  said  request  and  demand  she  would  thereby  be  fur- 
nished facilities  for  transmitting  messages  from  Lafayette 
to  various  places  in  the  States  of  Ohio  and  Illinois,  where 
defendant  had  and  has  its  wires  and  offices,  as  aforesaid, 
for  said  sum  of  money,  which  was  unreasonable  and  greatly- 
less  than  defendant  charges  its  other  customers,  and  which, 
as  defendant  was  engaged  in  carrying  on  interstate  com- 
merce,  could  not  be  required  of  it. 

3rd.  The  third  paragraph  states  that  it,  defendant,  is  a 
corporation  under  the  laws  of  Illinois,  and  is  engaged  in 
carrying   on  a  general  telephone  business  in  the  city  of 
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Lafayette ;  that,  on  the  2nd  day  of  March,  1886,  it  in  good 
faith  announced  to  the  public,  and  it  was  then  its  inten* 
tion,  from  and  after  the  2nd*  day  of  March,  1886,  not  to 
famish  telephones  under  a  rental  system,  except  as  it  did 
so  nntil  its  contracts  then  in  existence  expired ;  that  at  said 
time  it  had  a  large  number  of  contracts  with  its  various 
subscribers  in  the  city  of  Lafayette  for  the  use  of  its  tele- 
phones, by  the  terms  of  which  defendant  was  compelled  to 
maintain  its  exchange  in  said  city,  and  furnish  telephone 
facilities  to  said  persons  until  the  30th  day  of  September, 
1886 ;  tliat  defendant  treated  all  applications  for  telephones 
and  telephonic  service  alike ;  that,  in  good  faith,  and  with- 
out discrimination,  having  determined  to  cease  doing  a 
general  rental  telephone  exchange  business  in  this  State, 
it  refused  to  furnish  telephones  and  telephonic  connections 
under  a  general  rental  telephone  exchange  system,  except 
to  those  with  whom  it  had  contracts,  as  aforesaid ;  that  it 
admits  the  demand  and  tender  by  relatrix,  and  the 
refusal  by  defendant  to  furnish  her  with  a  telephone, 
because  it  had  determined  to  cease,  and  had  in  fact  ceased, 
doing  a  general  rental  telephone  exchange  business  in  said 
city,  and  so  informed  relatrix,  and  since  that  time  has 
not  been,  and  is  not,  engaged  in  a  general  telephone  busi- 
ness under  a  rental  system  in  said  city ;  that  after  it  had 
announced  its  determination  to  cease  doing  a  general  rental 
telephone  exchange  business,  it,  in  June,  1886,  determined 
to  offer  to  the  public,  and  did  in  fact  offer  to  the  public,  to 
furnish  telephonic  service  and  connections  by  means  of 
public  toll-stations  at  various  points  in  said  city,  which 
system  of  public  toll-stations  defendant  had  in  operation  at 
and  long  before  the  time  of  the  demand  by  relatrix  for  tele- 
phone and  telephonic  connections.  Defendant  denies  that  it 
owns  or  operaiea  a  telephone  exchange  under  the  rental  sys- 
tem in  said  city  of  Lafayette,  Indiana,  or  that  it  did  at  the 
time  of  the  commencement  of  this  action ;  that,  although  it  had 
formerly  conducted  a  telephone  exchange  under  the  rental 
^stem,  it  abandoned  and  terminated  the  same  as  soon  as 
ita  contracts  in  existence  were  terminated.    The  defendant 
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avers  that  what  is  known  as  a  telephone  exchange  under  a 
rental  system,  is  where  lines  and  telephone  instruments  are 
furnished  to  subscribers  for  private  use,  under  contracts 
limiting  the  use  of  the  facilities  furnished  to  such  subscrib- 
ers and  their  employees,  for  a  stipulated  rental  per  month, 
quarter  or  year,  and  in  which  the  instruments  furnished 
pass  into  the  possession  of  such  subscribers ;  the  lines  so 
furnished  to  subscribers  center  at  the  switching  station, 
where  the  line  of  any  subscriber  is  connected  with  that  of 
any  other  subscriber,  on  request,  for  purposes  of  communi- 
cation, authorized  by  the  contract.  In  the  exchange  sys- 
tem, a  set  of  telephone  instruments,  connected  by  a  wire 
with  the  central  station,  is  furnished  to  any  reputable  per- 
son who  desires  to  become  a  subscriber  to  the  exchange, 
and  signs  the  usual  form  of  contract,  and  complies  with  its 
conditions.  A  public  toll  system  of  telephone  service  is 
one  where  the  telephoKj  company  furnishes  no  instruments 
or  lines  for  private  use  for  a  rental  charge,  but  establishes 
stations  of  its  own,  for  the  accommodation  of  the  public,  in 
such  places  as  may  appear  to  it  necessary  to  furnish  tele- 
phonic facilities  and  connections  to  the  public,  charging  a 
toll  for  each  use  of  its  instruments  and  lines,  such  toll 
stations  being  in  charge  of  agents  selected,  appointed  and 
paid  by  the  telephone  company,  the  instrument  at  such  sta- 
tion remaining  in  the  possession  and  control  of  the  com- 
pany, through  its  agents ;  the  lines  from  such  stations 
extend  to  a  switching  station,  where  one  is  connected  'v\dth 
another  upon  the  order  of  any  agent,  which  agent  collects 
from  the  user  the  toll  charged  for  each  and  every  connec- 
tion, and  accounts  for  the  same  to  the  company ;  that  such 
toll  system  is  simply  an  extension  of  the  toll  system  which 
the  defendant,  since  its  organization  for  some  years  past, 
and  prior  to  the  enactment  of  the  telephone  statutes  in  this 
State,  was  maintaining,  and  has  maintained,  in  various 
towns  in  this  State,  providing  telephonic  facilities  between 
individuals  residing  in  different  towns  where  toll  stations 
are  established  ;  that,  at  the  time  of  the  commencement  of 
this  suit,  it  did  not,  does  not  now,  nor  does  it  intend  to. 
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discriminate  against  the  relatrix,  and  is  still,  and  now  is, 
ready  and  willing  to  supply  the  relatrix,  and  all  appli- 
cants, with  snch  facilities  as  it  has  in  said  city. 

The  paragraph  further  sets  out  in  detail  the  manner  of 
operatbig  and  conducting  the  toll-station  system,  and 
alleges  that  all  its  business  in  the  city  of  Lafayette,  at  the 
time  of  the  commencement  of  this  suit,  and  ever  since,  has 
been  conducted  on  that  system,  and  that  it  was  not  at  that 
time,  nor  since,  doing,  and  does  not  intend  to  do,  a  tele- 
phone business  under  the  rental  system ;  that  notices  of 
the  rates  and  fees  charged  for  the  use  of  the  telephones  are 
posted  in  each  station.  A  copy  of  the  contract  that  it 
enters  into  with  its  agent  is  set  out.  The  answer  denies, 
any  discrimination  against  the  relatrix,  or  any  intention  to- 
discriminate,  and  alleges  that  the  toll  stations  are  so  dis- 
tributed as  to  accommodate  the  general  public,  and  that 
there  are  a  number  in  the  vicinity  of  the  place  of  business 
of  the  relatiix,  and  denies  being  a  common  carrier,  and 
denies  being  bound  to  rent  telephones  at  all,  or  as 
demanded  by  relatrix ;  that  defendant  offered  to  establish 
a  toll  station  on  relatrix' s  said  premises,  and  she  refused 
to  allow  it  to  be  done,  or  to  sign  a  contract  of  agency. 

The  following  is  a  copy  of  the  contract  set  out  with  this 
paragraph  of  answer : 

"CENTRAL     UNION     TELEPHONE     COMPANY  —  ST  ATION     CON- 
TRACT—CENTRAL  STATION. 

''This  agreement,  made  this day  of ,  188. .,  by  and  between 

the  Central  Union  Telephone  Company,  its  successors  or  assigns,  party  of 

the  first  part,  and party  of  the  second  part,  witnesseth :    The  second 

party  agrees:  1st.  To  permit  the  party  of  the  first  part  to  place  its  wires, 
fixtures,  telephone  instaruments  and  apparatus  in  and  upon  the  premises  of 

the  second  party,  located  on street,  in  the of ,  county  of 

,  in  the  State  of  Indiana,  for  the  purpose  of  doing  a  general  telephone 

and  telegraph  business;  that  he ,  said  second  party,  is  to  furnish 

proper  office  room,  rent,  light  and  fuel,  and  necessary  employees  to  trans- 
act  aU  business  of  the  party  of  the  first  part,  at  said  station,  in  a  prompt 
and  business-like  manner;  to  ooUect  for  all  such  business  such  regular 
rates  as  may  be  fixed  from  time  to  time  by  the  party  of  the  first  part,  and 
the  same  to  account  for  to  the  said  first  party ;  and  further,  to  observe 
and  conform  to  such  rules  and  regulations,  touching  said  business,  as  may, 
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from  time  to  time,  be  prescribed  by  said  first  party.  In  oonsideTatio! 
thereof,  and  in  full  payment  therefor,  the  first  party  agrees  to  pay  to  th 
second  party  five  per  cent,  commission  upon  the  receipts  at  said  static 
for  business  with  regular  stations  within.  ..miles  of  the  county  cx)ur 

house,  in  said ,  and upon  receipts  for  business  going  over  1 

extra  territorial  lines  of  the  first  party.  It  is  further  mutually  agree 
that  should  the  telephone  or  telegraph  station,  herein  referred  to,  fail  to  ] 
sufficiently  remunerative,  or  its  management  by  the  party  of  the  secoi 
part  prove  to  be  unsatisfactory  to  the  party  of  the  first  part,  the  right 
terminate  this  agreement,  at  any  time,  is  reserved  by  the  party  of  the  fii 
part ;  but  otherwise,  this  agreement  is  to  be  in  force  and  effect  until  t 

last  day  of ,  188. . ,  and  thereafter  until  the  party  of  either  part  sh 

have  given  the  party  of  the  other  part  ten  days*  written  notice  of 
or  its  desire  to  discontinue  the  same.    Witness  the  hands  of  the  partic 
etc. 

4th.  The  fourth  paragraph  alleges  the  ceasing  to  do  hv 
ness  by  the  defendant  under  the  rental  system  and  c< 
ducting  the  same  under  a  toll-station  system,  as  allej 
in  the  third  paragraph,  and  avers  that  one  Edward 
Falley  is  a  partner  of  relatrix,  and  that  they  are  trad 
under  the  name  of  "  Falley  Hardware  Company,"  and  t 
prior  to  the  demand  by  relatrix  for  a  telephone,  as  set 
in  the  complaint,  defendant  had  a  telephone  in  their  p 
of  business  under  the  toll-station  system,  and  said  : 
acted  as  the  agent  of  defendant  in  the  operation  of 
telephone  ;  that  said  firm  terminated  said  contract  of  age 
and  the  relatrix  then  made  the  demand  as  alleged, 
defendant  refused  for  the  reasons  as  stated  in  the  t 
paragraph  of  answer. 

The  fifth  paragraph  is  not  in  the  record. 

Appellee  filed  separate  demurrers  to  the  second,  tl 
fourth  and  fifth  paragraphs  of  answer  for  the  cause 
neither  of  said  paragraphs  stated  facts  sufficient  to 
stitute  a  defense  or  return  to'  said  alternative  wr 
mandate. 

The  first  paragraph  of  answer  was  withdrawn  by  a 
lant,  and  the  court  sustained  the  demurrers  to  the  se 
third,  fourth  and  fifth  paragraphs  ;  to  which  ruling  c 
court,  in  sustaining  the  demurrers  to  the  several  parajr 
of  answer,  appellant  duly  excepted,  and  appellant  f 
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to  amend  or  plead  further,  the  court  rendered  judgment  on 
said  demurrers,  ordering  and  adjudging  that  a  peremptory- 
writ  of  mandate  issue,  commanding  appellant  to  forthwith 
furnish  and  supply  relatrix,  at  her  business  rooms,  numbers 
37  and  39  South  Third  street,  in  the  city  of  Lafayette,  Indi- 
ana, with  a  telephone,  and  with  the  highest  and  best  grade 
of  telephonic  connections  and  facilities  and  service  used, 
furnished  and  employed  by  said  appellant  in  carrying  on  its 
said  business  in  said  city,  and  that  might  be  necessary  to 
place  her,  at  her  said  place  of  business,  in  telephonic  com- 
munication with  all  persons  in  said  city  having  at  their 
places  of  business  or  residences  telephones  placed  and 
maintained  there  by  said  appellant ;  and  that  said  appel- 
lant continue  to  supply  and  furnish  the  same,  etc.,  so  long 
as  appellant  shall  continue  to  carry  on  a  general  telephone 
business  in  said  city,  and  so  long  as  relatrix  shall  continue 
to  observe  the  reasonable  rules,  etc.,  and  pay  the  compensa- 
tion of  three  dollars  per  month.  To  the  rendering  of  which 
judgment  the  appellant  excepted.  Appeal  prayed  and 
gi^anted  to  this  court.  Errors  are  properly  assigned  on  the 
rulings  of  the  court. 

This  action  is  brought  under  the  acts  of  1885,  prescribing 
the  duties  of  telephone  companies,  and  to  regulate  the 
rental  to  be  paid  for  the  use  of  telephones,  and  requires  a 
construction  of  these  acts.  On  April  8th,  1885,  the  follow- 
ing law  was  enacted : 

"  An  act  prescribing  certain  duties  of  telegraph  and  telephone  com- 
panies, prohibiting  discrimination  between  patrons,  providing  penalties 
therefor,  and  declaring  an  emergency." 

Section  1.  Relates  exclusively  to  telegraph  companies. 

"  Sec.  2.  Every  telephone  company,  with  wires  whoUy  or  partly  within 
this  State,  and  engaged  in  a  general  telephone  business,  shaU  within  the 
local  limits  of  such  telephone  company's  business  supply  aU  applicants  for 
telephone  connections  and  facilities  with  such  connections  and  facilities 
without  discrimination  or  partiality,  provided  such  applicants  comply  or 
offer  to  comply  with  the  reasonable  regulations  of  the  company  ;  and  no 
such  company  shaU  impose  any  conditions  or  restrictions  upon  any  such 
applicant  that  are  not  imposed  impartiaUy  upon  aU  persons  or  companies 
in   like   situation,    nor   shaU   such   company   discriminate  against  any 
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individual  or  company  engaged  in  any  lawful  business,  or  between  indi 
viduals  or  companies  engaged  in  the  same  business,  by  requiring  as  a  con 
dition  for  furnishing  such  facilities  that  they  shall  not  be  used  in  tb 
business  of  the  applicant,  or  otherwise  for  any  lawful  purpose. 

"Sec.  3.  Any  person  or  company  violating  any  of  the  provisions  of  thi 
act  shall  be  liable  to  any  party  aggrieved  in  a  p^ialty  of  one  hundred  do 
lars  for  each  offence,  to  be  recovered  in  a  civil  action  in  any  court  of  con 
petent  jurisdiction.  Provided^  nothing  in  this  act  shall  be  construed  1 
take  away  or  abridge  the  right  of  such  aggrieved  party  to  appeal  to  a  cou 
of  equity  to  prevent  such  violations  or  discriminations,  by  injunction  • 
otherwise."    Acts  of  1885,  p.  151 

On  the  13th  of  April,  1885,  another  law  was  enacted 
which  is  as  follows : 

**  An  act  to  regulate  the  rental  allowed  for  the  use  of  telephones,  a 
fixing  a  penalty  for  its  violation. 

"Section  1.  That  no  individual,  company  or  corporation,  now  or  he 
after  owning,  controlling  or  operating  any  telephone  line  in  operation 
this  State,  shall  be  allowed  to  charge,  coUect  or  receive  as  rental  for 
use  of  such  telephones,  a  sum  exceeding  three  dollars  per  month  where 
telephone  only  is  rented  by  one  individual,  company  or  corporati 
Where  two  or  more  telephones  are  rented  by  the  same  individual,  comp 
or  corporation,  the  rental  per  month  for  each  telephone  so  rented  shall 
exceed  two  dollars  and  fifty  cents  per  month. 

"  Sec.  2.  Where  any  two  cities  or  villages  are  connected  by  wire  operi 
or  owned  by  any  individual,  company  or  corporation,  the  price  for  the 
of  any  telephone,  for  the  purpose  of  conversation  between  such  citie 
villages,  shall  not  exceed  fifteen  cents  for  the  first  five  minutes,  and 
each  additional  five  minutes  no  sum  exceeding  five  cents  shaU  be  cbai 
collected  or  received. 

**  Sec.  8.  Any  owner,  operator,  agent  or  other  jierson,  who  shall  clu 
collect  or  receive  for  the  use  of  any  telephone  any  sum  in  excess  of 
rates  fixed  by  this  act,  shall  be  deemed  guilty  of  a  public  offence,  an 
conviction  shall  be  fined  in  any  sum  not  exceeding  twenty-five  del 
Acts  of  1885,  p.  227. 

This  act  took  effect  July  22nd,  1885. 

It  is  insisted  by  appellant  that  the  act  of  April  81 
simply  an  act  prohibiting  discriminations  by  telep 
companies,  and  providing  a  penalty  for  any  discriminj 
by  such  companies,  and  that  the  act  of  April  13tli 
scribes  the  price  which  may  be  charged  for  the  rent 
telephones,  when  the  same  are  rented,  and  presc 
penalties  for  asking  or  taking  a  greater  rental,  and 
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unless  they  inhibit  all  other  systems  or  methods  of  tele- 
phony, other  than  the  rental,  this  case  was  decided  wrongly 
by  the  court  below ;  and  that  the  title  to  the  act  of  April 
8th  declares  it  to  be  an  act  prohibiting  discrimination 
))etween  patrons,  and  prescribing  penalties  thei-ef or. 

It  is  further  claimed  by  appellant  that  the  answers  show 
that  appellant  was  not  engaged  in  a  general  telephone 
business  at  Lafayette  at  the  time  of  appellee's  demand,  but 
was  engaged  only  in  a  limited  business,  and  that  it  offered 
to  furnish  appellee  such  limited  service,  and  has  in  all 
respects  offered  to  treat  her  in  the  same  manner  as  it  was 
treating  its  other  patrons,  but  that  she  wanted  a  different 
service  than  that  in  which  api)ellant  was  engaged;  in  other 
words,  she  wanted  appellant  to  discriminate  in  her  favor, 
and  to  grant  her  demand  would  make  appellant  amenable 
to  the  law  against  discrimination. 

In  determining  this  case  it  is  important  to  consider  the 
nature  of  the  telephone,  how  operated,  the  utility  of  it, 
and  the  rights  of  the  parties  in  the  absence  of  the  statutes 
enacted  by  the  legislature.  The  telephone  differs  from  the 
telegraph  very  materially,  in  this,  that  the  transmission  of 
news,  the  sending  and  receiving  of  messages  by  telegraph, 
can  only  be  done  by  those  having  a  knowledge  of  the  busi- 
ness, and  having  a  knowledge  of  the  art  and  science  of  tele- 
graphy. To  others,  who  are  not  telegraphists,  the  telegraph 
would  be  useless.  It  is,  therefore,  only  beneficial  to  the 
general  public  when  operated  by  persons  or  companies 
keeping  in  their  employ  telegraphists,  to  send,  receive  and 
transmit  messages,  and  messengers  to  deliver  them  to  per- 
sons to  whom  addressed.  A  telegraphic  instrument  in  the 
house  or  place  of  business  of  a  patron  of  the  company,  con- 
nected with  the  wires  of  the  company,  with  facilities  for 
transmitting  and  receiving  messages  by  telegraph,  would 
be  of  no  use  to  a  patron,  unless  he  was  learned  in  the  art  of 
telegraphy.  But  the  telephone  is  entirely  different ;  a  tele- 
phone, with  proper  connections  and  facilities  for  use,  can 
be  used  by  any  i)er8on ;  it  requires  no  experience  to  operate 
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it.    Webster  defines  it  as  "An  instrument  for  convey 
sound  to  a  great  distance." 
In  the  case  of  the   Cenirttl  Union  Teleplume  Co. 

Bradbury,  106  Ind.  1,  the  word  "telephone,"  as  usee 
the  act  of  April  ISth,  1885,  was  held  to  mean  **anor{ 
ized  apparatus,  or  combination  of  instruments,  usuall; 
use  in  transmitting,  as  well  as  in  receiving,  teleph 
messages."     By   the    use  of  the    telephone,  persons 
enabled  to  converse  with  each  other  while  in  their  res 
tive  business  houses  or  residences,  a  great  distance  a] 
Although  of  recent  date,  it  has  become  of  important 
in  the  transaction  of  business,  and  there  is  no  other  ii 
tion  or  device  to  supply  its  place.     While  it  may  not  su 
and  take  the  place  of  the  telegraph  in  many  instances 
for  many  purposes,  yet  in  others  it  far  surpasses  it,  ai 
and  can  be  put  to  many  uses  for  which  the  telegraph  i 
fitted,  and  by  persons  wholly  unable  to  operate  and  us 
telegraph.     It  has  been  held  universally  by  the  courts 
sidering  its  use  and  purpose,  to  be  an  instrument  of 
merce  and  a  common  carrier  of  news,  the  same  as  the 
graph,  and  by  reason  of  being  a  common  carrier,  it  is 
ject  to  proper  obligations  and  to  conduct  its  busines* 
manner  conducive  to  the  public  benefit,  and  to  be  cont 
by  law.     To  conduct  the  business  of  the  telephone  by 
telephone  stations  and  by  sending  messengers  to 
persons  with  whom  a  patron  of  the  company  desires  1 
verse  in  other  parts  of  the  city,   to  compel   the 
desiring  to  converse  with  others  to  remain  at  the 
telephone  station  until  the  person  with  whom  they 
to  converse  can  be  notified  and  so  arrange  their  biisi 
to  leave  and  go  to  another  telephone  station  and  li< 
conversation,   renders   the   use  of   the  telephone 
worthless.     It  is  by  reason  of  the  fact  that   busine 
can  have  them  in  their  oflBices  and  residences,   and,   i 
leaving  their  homes  or  their  places  of  business,    < 
another  at  a  great  distance  with  whom  they  liave  im 
business,  and  converse  without  the  loss  of  valuable 
the  part  of   either,    that   the    telephone    is     part 
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valnable  as  an  instrument  of  commerce.  It  being  an  instru- 
ment of  commerce,  and  persons  or  corporations  engaged  in 
the  general  telephone  business  being  common  carriers  of 
news,  what  are  the  rights  of  the  public,  independent  of  the 
statute,  as  regards  discrimination? 

Any  persons  or  corporation  engaged  in  telephone  busi- 
ness, operating  telephone  lines,  furnishing  telephonic  con- 
nections, facilities  and  service  to  business  houses,  persons 
and  companies,  and  discriminating  against  any  person  or 
company,  can  be  compelled  by  mandate,  on  the  petition  of 
such  person  or  company  discriminated  against,  to  furnish 
to  the  petitioner  a  like  service  as  furnished  to  others.  This 
has  been  held  in  the  cases  of  State  t.  Nebraska  Telephone 
09.,  17  Neb.  126;  Vincent  v.  Chicago^  etc,  R,  JR.  Co,,  49 
111.  33;  People  v.  Manhattan  Gas  Light  Co.^  45  Barb.  136. 
And  the  principle  held  in  these  cases  is  in  accordance  with 
the  well  settled  rules  govering  common  carriers. 

It  is  not  controverted  in  the  argument  by  counsel  for  the 
appellant  that  the  legislature  had  the  right  to  regulate  the 
price  to  be  charged  and  collected  for  the  use  of  telephones  and 
telephonic  connections,  facilities  and  service;  and  even  if  it 
were  controverted,  it  is  well  settled  by  authorities  that  the 
legislature  has  the  right  to  do  so,  relative  to  the  business 
conducted  within  the  State.  Sockett  v.  State,  106  Ind. 
250;  and  Central  U,  Tel,  Co.  v.  Bradbury,  supra,  and 
authorities  cited  in  those  cases ;  Johnson  t.  State,  113  Ind. 
143 ,  Munn  v.  Illinois,  94  U.  S.  113 ;  Ouachita  v.  Packet  Co. 
V.  AiTcen,  121  U.  ^.\^\Patters(m^.  Kentucky,  97 U.  S.  501. 

The  telephone  company  being  liable  for  discriminating 
between  persons  and  companies,  and  the  person  or  company 
discriminated  against  having  a  remedy  without  the  enact- 
ment of  section  2  of  the  act  of  April  8th,  1885,  there  was  no 
occasion  for  the  statute  on  that  account  alone.  Then  what 
was  the  purpose  and  object  of  the  two  statutes  set  out? 

It  should  be  presumed  the  legislature  had  some  purpose 
and  object.  If  section  2  of  the  act  of  April  8th  was  only  to 
prevent  discrimination,  and  section  1  of  the  act  of  April  13th, 
only  to  fix  the  price  for  the  rental  of  telephones  when  the 
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telephone  company  was  operating  under  a  rental  system,  then 
all  that  the  companies  operating  telephone  lines  would  have 
to  do  would  be  to  cease  to  operate  their  business  under  a 
rental  system,  and  charge  so  much  for  each  conversation ; 
or,  as  they  have  done  in  this  case,  establish  public  tele- 
phone stations,  and  then  charge  for  each  separate  use  of 
the  telephone,  and  they  might  thereby  derive  a  greater  in- 
come for  the  use  of  the  telephone,  and  render  to  the  public 
much  inferior  service,  and  yet  avoid  liability  under  the 
statute.  We  do  not  think  such  was  the  object  or  purpose 
of  the  statute,  or  that  such  construction  can  be  placed 
upon  it. 

It  was  the  evident  intention  of  the  legislature  that  where 
a  telephone  company  was  doing  a  general  telephone  business 
in  this  State,  any  person  within  the  local  limits  of  its  busi- 
ness in  a  town  or  city  should  have  the  right  to  demand 
and  receive  a  telephone  and  telephonic  connections,  facil- 
ities and  service,  the  best  in  use  by  such  company,  and 
should  only  be  liable  to  be  charged  and  to  pay  three  dollars 
per  month  therefor.  With  this  construction  only  are  the 
statutes  of  any  benefit  to  the  citizens  of  the  State.  The 
legislature  fixed  what,  in  the  judgment  of  that  body,  was 
the  maximum  price  that  should  be  charged  for  the  service, 
and  placed  it  in  the  power  of  each  individual,  and  gave 
him  the  right  to  demand  and  receive  such  service  within 
the  limits  of  the  company' s  business,  in  any  town  or  city 
where  such  company  is  doing  a  general  telephone  business. 

It  is  insisted,  as  it  appears  by  the  answer,  that  the  lines 
of  the  appellant  extended  through  the  States  of  Ohio,  Indi- 
ana and  Illinois ;  that  appellant  was  engaged  in  interstate 
commerce ;  that  it  was  a  common  carrier  of  news  between 
the  States,  and  that  therefore  such  statutes  are  an  interfer- 
ence with  interstate  commerce.  We  cannot  agree  with  that 
theory.  These  statut^es  simply  provide  that  telephone  com- 
panies shall  provide  persons  within  this  State  with  certain 
service,  and  for  such  service  shall  receive  a  certain  compensa- 
tion. They  only  seek  to  control  the  service  within  this  State. 
If  section  2  of  the  act  of  April  13th,  providing  for  the 


INDIANA,  1889.  41 


Telephone  Co.  v.  State,  ex  rel.  Fklley. 


price  to  be  paid  for  connections  between  two  cities  or  vil- 
lages, should  be  construed  to  apply  to  two  cities  or  vil- 
lages, one  of  which  was  without  this  State,  then  there  would 
be  some  question  as  to  the  validity  of  that  section,  or  the 
power  of  the  legislature  to  control  the  price  to  be  paid  for 
a  message  or  the  use  of  the  telephone  for  communicating 
with  a  person  beyond  the  limits  of  the  State ;  but  that 
question  is  not  involved  in  this  case,  as  one  section  of  a 
statute  may  be  valid  and  another  not.  Telegraph  com- 
I>anies  stand  upon  a  different  footing,  in  some  respects,  from 
that  of  telephone  companies ;  they  have  been  granted  some 
rights  and  privileges  by  acts  of  Congress  which  cannot  be 
abridged  or  interfered  with.  In  the  case  of  Western  JJ. 
Td.  Co.  T.  JPendteton,  122  U.  S.  347,  referred  to  by  coun- 
sel for  appellant,  it  was  held  that  the  act  was  void  in  so 
far  as  it  sought  to  govern  the  delivery  of  messages  outside 
of  the  State.    State  v.  Newton^  59  Ind.  173. 

It  is  also  contended  by  counsel  for  appellant  that,  as  the 
statute  provides  a  remedy  other  than  that  by  mandate  for 
a  violation  of  the  statute,  the  writ  of  mandate  is  not  a 
pToi)er  remedy. 

The  right  to  have  the  telephone  and  telephonic  connec- 
tions and  facilities  is  a  right  given  by  the  statutes.  It  is  a 
legal  right,  which  may  be  enforced  by  mandate.  No 
remedy  is  adequate  which  does  not  give  the  person  that  to 
which  he  is  entitled  by  law ;  the  penalty  of  one  hundred 
dollars  is  cumulative,  and  does  not  abridge  or  take  away 
the  right  to  a  writ  of  mandate.  The  statute  itself  provides 
that  the  act  shall  not  be  so  construed  as  to  ^^  abridge  the 
right  of  such  aggrieved  party  to  appeal  to  a  court  of  equity  ^ 
to  prevent  such  violations  or  discriminations,  by  injunctions 
or  otherwise."  The  statute  should  be  so  construed  as  that 
the  penalty  shall  not  take  away  any  of  the  other  remedies 
the  aggrieved  person  may  have,  one  of  which  remedies  is  by 
writ  of  mandate.  This  court  held,  in  the  case  of  Central 
U.  Tel.  Co.  V.  Bradbury^  supra^  that  Bradbury  was  entitled 
to  his  remedy  by  writ  of  mandate  compelling  the  company 
to  furnish  him  with  a  telephone  and  telephonic  service. 
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The  right  to  a  writ  of  mandate  requiring  telephone  companies 
to  furnish  telephonic  service  to  persons  entitled  thereto 
has  been  held  in  State  w.  Telephone  Co.,  36  Ohio  St.,  296, 
also  by  the  Supreme  Court  of  Pensylvania,  in  JBeB  Tefe- 
phone  Co.  v.  Commonwealth,  3  Atlantic  Rep.  825.  In 
this  case  the  complaint  states  a  good  cause  of  action  under 
the  statutes. 

The  second  paragraph  of  the  answer  alleges  the  conduct- 
ing of  the  defendant's  business  in  the  several  States,  and 
that  it  is  engaged  in  interstate  commerce,  and  that  to  fur- 
nish relatrix  with  an  instrument  and  connections  with  its 
ilines  would  put  her  in  connection  with  its  office  outside 
of  the  State  and  furnish  her  facilities  for  transmitting 
messages  from  Lafayette  to  various  places  in  Ohio  and 
Illinois,  where  the  appellant  has  its  wires  and  offices.  This 
paragraph  does  not  controvert  the  facts  alleged  in  the  com- 
plaint, that  appellant,  at  the  time  of  the  acts  and  things 
complained  of,  etc.,  was  owning  and  operating  a  system  of 
telephone  lines  and  wires  and  engaged  in  doing  a  general 
telephone  business  in  the  city  of  Lafayette,  and  that  the 
place  of  business  of  the  relatrix  is  within  the  limits  of  the 
appellant's  telephone  business  in  said  city ;  and  it  must 
also  be  remembered  that  the  demand,  as  alleged  in  the 
complaint,  was  only  that  she  be  furnished  with  a  telephone 
and  telephonic  connections  and  facilities  necessary  to  place 
her,  at  her  said  store,  in  telephonic  communication  with 
patrons  of  appellant  in  said  city.  The  statute  contemplates 
two  kinds  of  service  and  different  compensations  for  each  ; 
one,  connections  and  facilities  for  conversing  with  patrons 
of  the  company  within  any  city  or  town  where  an  exchange 
is  maintained  ;  the  other,  for  conversing  between  two  towns 
or  cities. 

The  other  paragraphs  show  the  appellant  to  have  been 
engaged  in  a  general  telephone  business  in  said  city,  ope- 
rating the  same  under  a  toll  system  at  the  time  of  the 
demand  and  tender  by  relatrix,  and  do  not  controvert  the 
allegations  in  complaint  that  the  plaintiff' s  place  of  business 
is  within  the  local  limits  of  appellant's  business  in  said 
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dty.     Neither  of  the  paragraphs  of  answer  is  sufficient. 

Under  the  construction  we  have  given  the  statutes,  there 
was  no  error  committed  by  the  court  below  in  overruling 
the  demurrer  to  the  complaint,  sustaining  the  demurrers 
to  the  answers  or  in  granting  the  writ  of  mandate. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled  April  3.  1889. 


NoTB.— CmfraZ  Union  Telephone  Oo.  v.  FaUey,  118  Ind.  598,  was 
between  the  same  real  parties  and  grew  out  of  the  same  transaction  as  the 
case  above  reported.  It  was  brought  to  recover  the  penalty  of  $100. 
provided  by  §  8  of  the  Act  of  April  8,  1885,  contained  in  the  foregoing 
opinion. 

The  f oUowing  is  the  opinion  in  full : 

"Olj)S,  J.:  This  action  was  brought  by  the  appellee  against  the  appel- 
lant under  the  act  of  April  8,  1885,  entitled  *  An  Act  prescribing  certain 
duties  of  telegraph  and  telephone  companies,  prohibiting  discrimination 
between  patrons,  providing  penalties  therefor,  and  declaring  an  emer- 
gency,' for  the  penalty  of  $100,  for  the  failure  and  refusal  on  the  part  of 
the  appellant  to  furnish  to  the  api)ellee  telephone  and  telephonic  connec- 
tions, facilities  and  service,  and  involves  the  same  questions  that  were 
decided  in  Central  Union  Tel.  Co.  v.  State,  ex  rel,,  118  Ind.  194. 

On  the  authority  of  that  case,  the  judgment  of  the  court  below  is 
affirmed,  with  costs." 

The  above  case,  and  the  four  cases  above  reported,  are,  I  believe,  the 
only  ones  decided  involving  a  consideration  of  Uie  Indiana  statute  limiting 
telephone  rates.  They  illustrate  a  variety  of  ingenious  defenses  and 
devices  to  avoid  the  statute,  aU  of  which  proved  futile. 

The  statute  was,  however,  repealed  in  1889.    (Acts  1889,  p.  49.) 

In  Maryland,  by  a  statute  enacted  in  1892,  telephone  rates  are  limited  to 
16.50  per  month  for  aU  subscribers  within  two  miles  of  central  stations,  and 
one  dollar  per  month  for  every  additional  mile.    (Chaper  887.) 

In  the  case  next  following,  St.  Louis  v.  Bell  Teleph.  Co.,  it  is  assumed  by 
the  Supreme  Court  of  Missouri  that  the  State  has  the  power  to  limit  tele- 
phone rates,  and  to  delegate  such  power  to  municipal  corporations.  The 
only  question  considered  was  whether  such  power  had  been  delegated  in 
the  given  case. 

See  Index  to  voL  1,  title,  **  Poles  and  Wires  in  Streets:  Municipal  Control 
of." 
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The  City  of  St.  Louis  v.  The  Bell  Telephone  Company. 

Supreme  Court  of  Mieaouri,  December  fO,  1888, 

(96  Mo.  628.) 

MumClPAL  OOMTROL  OF  TELEPHONE  RATES. 

^^ff^tmtwg  that  there  is  power  in  the  legislature  of  Missouri,  both  to  regu- 
late telephone  rates  and  to  authorize  cities  to  regulate  them,  held,  that 
the  municipal  authorities  of  the  city  of  St.  Louis  have  no  power,  by 
charter  or  otherwise,  to  fix  or  limit  the  rates  of  charges  of  telephone  com- 
panies doing  business  within  the  limits  of  the  city. 

Case  of  this  series  cited  in  opinion :  Julia  Building  ABBoeiaHon  ▼•  BeU 
TeUph.  Co.,  voL  1,  p.  601. 

Appeal  by  the  defendant  below  from  a  judgment  of  con- 
viotion  rendered  in  the  St.  Louis  Court  of  Criminal  Cor- 
rection. 

Hitchcock^  Maddill  &  Finkelvhurg^  for  appellant. 

Leterett  Belly  for  respondent 

Blaor,  J. :  This  was  a  prosecution  against  the  Bell  Tele- 
phone Company  of  Missouri  for  the  violation  of  an  ordi- 
nance which  provides  that  "the  annual  charge  for  the  use 
of  the  telephone  in  the  city  of  St.  Louis  shall  not  exceed 
fifty  dollars."  A  violation  of  the  ordinance  is  made  a  mis- 
demeanor, and  subjects  the  offender  to  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars.  The 
defendant  appealed  from  a  judgment  assessing  a  fine  of 
three  hundred  dollars  against  it. 

The  defendant  is  a  corporation  organized  under  article 

R  ot  chapter  21  of  the  Revised  Statutes  of  this  State,  and 

hence  has  all  the  powers  therein  conferred  upon  such  cor- 

IK^rations.    Among  others  they  have  the  power  to  own  and 
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operate  lines  of  telephone,  to  make  such  reasonable  charges 
for  the  use  of  the  same  as  they  may  establish,  to  erect  their 
poles  along  and  across  public  roads  and  streets,  to  condemb 
private  proi)erty  for  a  right  of  way,  and  they  are  charged 
with  the  duty  of  receiving  and  transmitting  messages  with 
impartiality  and  in  good  faith.  The  defendant  neither 
affirms  nor  denies  the  power  of  the  State  itself  to  fix  a 
maximum  rate  of  charges,  but  does  contend  that  no  such 
power  has  been  delegated  to  the  city  of  St.  Louis.  The 
defendant's  proi)erty,  consisting  of  poles,  wires,  fixtures, 
and  the  like,  is,  of  course,  private  property ;  but  the  prop- 
erty is  devoted  to  public  use,  and  since  the  defendant  has 
conferred  ui>on  it  special  franchises  and  privileges,  includ- 
ing the  right  of  eminent  domain,  the  corporation  is  subject 
to  public  regulations ;  and  we  shall  take  it  for  granted  that 
the  State  has  the  power  to  fix  and  prescribe  a  maximum 
rate  for  telephone  service. 

That  this  power  could  be  delegated  to  municipal  corpo- 
rations is  equally  clear.  The  ordinances  of  the  city  of  St. 
Louis  must  not  be  in  confiict  with  the  general  laws  of  the 
State.  If  the  city  has  had  this  power  to  fix  rates  conferred 
upon  it,  then  an  ordinance  which  fixes  reasonable  maxi- 
mum rates  would  not  be  in  confiict  with  the  law  under  and 
by  virtue  of  which  the  defendant  is  organized,  and  which 
law  constitutes  its  charter.  A  telephone  company,  when 
once  its  poles  are  planted  and  wires  stretched  on  or  over 
the  streets  of  a  city,  becomes  in  effect  a  monopoly,  and  the 
company  must  submit  to  such  reasonable  regulations  as  the 
municipal  corporation  has  power  to  prescribe. 

The  important  question,  then,  is  whether  the  city  of  St. 
Ix)uis  has  the  x)ower  to  enact  the  ordinance  in  question,  the 
power  to  fix  reasonable  maximum  charges  for  telephone 
service,  and  nothing  to  the  contrary  being  shown  in  this 
case,  it  is  assumed  that  the  rate  fixed  is  reasonable,  so 
that  the  question  is  narrowed  down  to  one  of  power  on  the 
port  of  the  city  to  fix  telephone  rates  at  all.  If  the  city 
has  such  x)ower,  it  must  be  found  in  a  reasonable  and  f ^.ir 
construction    of    its  charter.     Judge  Dillon   makes    this 
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full  and  comprehensiTe  statement  of  the  rule  as  to  munici- 
pal powers :  "It  is  a  general  and  undisputed  proposition 
of  law  that  a  municipal  corporation  possesses  and  can 
exercise  the  following  powers  and  no  others :  (1)  Those 
granted  in  express  words;  (2)  those  necessarily  or  fairly 
implied  in  or  incident  to  the  powers  expressly  granted ; 
(3)  those  essential  to  the  declared  objects  and  purposes  of 
the  corporation — not  simply  convenient,  but  indispensable. 
Any  fair,  reasonable  doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against  the  corporation  and 
the  power  is  denied."  1  Dill.  Mun.  Corp,  (3  ed.),  sec.  89  ; 
see  also  8t,  Louis  v.  McLaughlin^  49  Mo.  662.  The  rule, 
as  before  stated,  is  in  accord  with  what  we  said  in  the 
City  of  St.  Louis  v.  Herthel^  88  Mo.  128. 

The  city  places  some  reliance  on  its  general  power  to 
regulate  the  use  of  the  streets.  This  power  extends  to  new 
uses  as  they  spring  into  existence  from  time  to  time,  as  well 
as  to  uses  common  and  known  at  the  time  of  the  dedication 
or  grant  of  the  power  to  the  municipal  corporation.  Ferren- 
hach  V.  Turner^  86  Mo.  416.  The  erection  and  maintenance 
of  telephone  poles  is  one  of  these  new  uses,  and  is  a  proper  use 
of  the  streets.  Jtdia  Building  Assort  v.  Bell  Telephone 
Co.,  88  Mo.  258.  That  the  company  is  subject  to  reasonable 
rt»gulations  prescribed  by  the  city,  as  to  planting  its  poles 
and  stringing  its  wires  and  the  like,  is  obvious.  Such 
n^gulations  have  been  obeyed  by  this  defendant. 

( conceding  all  this,  we  are  at  a  loss  to  see  what  this  power 
to  n^gulate  the  use  of  the  streets  has  to  do  with  tne  power 
to  fix  telephone  charges.  The  power  to  regulate  the  charges 
for  telephone  service  is  neither  included  in  nor  incidental 
to  the  i)ower  to  regulate  the  use  of  streets,  and  the  ordi- 
nun(H>  cannot  be  upheld  on  any  such  ground. 

\\y  tlu^  fifth  subdivision  of  section  26,  article  3,  of  the 
i^harttT  of  St.  Louis,  the  mayor  and  assembly  have  power 
'M(»  license,  tax  and  regulate  lawyers,  doctors,  etc.,  etc., 
tolt^^raph  companies  or  corporations,  etc.,  etc.,  and  all 
ot  hor  business,  trades,  avocations  or  prof  essions  whatever." 
Tt^U>phone  companies  are  not  mentioned,    though  a   vast 
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number  of  trades,  professions  and  avocations  are  specified. 
They  are  not  mentioned  in  all  probability  because  not  exist- 
ing at  the  date  of  the  charter.  In  construing  this  paragraph 
of  the  charter  we  held  in  the  case  of  City  of  St.  Louis  v. 
fferthelj  supra^  that  architects  were,  for  purpose  of  con- 
struction, ^Tisdem  generis  with  lawyers,  doctors,  dentists 
and  artists,  and,  therefore,  included  by  the  general  con- 
cluding words.  So  in  this  case  it  may  with  equal  propriety 
be  said  that  telephone  companies  are  ejusdem  generis  with 
telegraph  companies,  and,  therefore,  included  in  the  words 
of  the  general  concluding  clause. 

It  can  make  no  sort  of  difference  that  these  telephone 
companies  were  not  in  existence  at  the  date  of  the  charter. 
One  of  the  objects  had  in  view  by  the  use  of  the  general 
clause  was  to  provide  for  just  such  cases.  As  aptly  observed 
in  that  case  {City  of  St.  Louis  v.  Herthel^  supra\  "we 
are  to  construe  it  (the  charter)  according  to  the  intent  of  the 
framers,  and  that  intent  must  be  gathered  from  the  lan- 
guage and  object  of  the  charter  provisions  and  giving 
that  language  an  interpretation  neither  strict  nor  strained." 

Does,  then,  the  power  to  regulate  telephone  companies, 
when  that  term  is  coupled  with  the  powers  to  license  and 
tax,  give  the  city  the  power  to  regulate  the  charges  for  tele- 
phone service?  By  the  general  statutes  of  Massachusetts 
of  1860,  page  167,  it  is  provided  that  the  mayor  and  alder- 
men of  any  city  may  make  rules  and  orders  for  the  regu- 
lations of  carriages,  and  may  receive  one  dollar  annually 
for  each  license  granted  to  a  person  to  use  a  carriage  in  the 
city.  Under  this  power,  it  was  held,  in  Commonwealth  v. 
Gage^llA  Mass.  328,  that  a  city  might  fix  the  compensation 
to  be  charged  by  hackney  coachmen.  That  case  would  at 
first  seem  to  furnish  some  authority  for  the  claim  made  by 
the  city  in  this  case.  Turning  to  other  provisions  of  the 
chart-er,  however,  we  find  that  express  power  is  given  to 
establish  ferry  rates ;  to  fix  the  rates  for  carriage  of  persons, 
and  of  wagonage,  drayage,  and  cartage  of  property;  to 
regulate  the  price  of  gas,  and  to  regulate  and  control  rail- 
ways within  the  city  as  to  their  fares,  hours  and  frequency 
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of  trips.  These  express  powers  to  fix  prices,  fares,  and 
charges,  in  these  specified  cases,  are  followed  by  no  general 
words.  With  this  specific  enumeration  of  cases  where  the 
city  may  regulate  the  compensation  to  be  charged,  it 
impliedly  appears  that  such  a  power  was  not  intended  to 
be  given  in  other  cases.  This  conclusion  presents  itself 
with  more  force  when  we  see  that  by  the  clause  before 
quoted,  the  city  has  power  to  license,  tax  and  regulate 
private  carriages,  omnibuses,  carts,  drays,  and  other 
vehicles ;  so  that  the  f  ramers  of  the  charter  did  not  regard 
the  power  to  license,  tax  and  regulate  sufficient  to  give 
the  power  to  fix  rates  and  charges. 

The  power  to  "regulate,"  it  may  be  conceded,  gives  the 
city  the  right  to  make  police  regulations  as  to  the  mode  in 
wMch  the  designated  employment  shall  be  exercised.  1 
Dill,  on  Mun.  Corp.  sec.  358.  But  taking  these  charter  pro- 
visions together,  we  think  it  would  be  going  to  an  extreme 
length  to  say  that  they  confer  upon  the  city  the  power  to 
fix  telephone  rates.  If  it  has  power  to  do  this,  it  may  also 
fix  the  charges  for  telegraph  services  and  for  the  other 
designated  services  which  are  of  a  public  character.  We 
conclude  that  the  city  has  no  power  to  pass  the  ordinances 
in  question  by  reason  of  any  of  the  charter  powers  before 
considered. 

This  brings  us  to  the  general  welfare  clause,  which  is  in 
these  words :  ' '  Finally,  to  pass  all  such  ordinances,  not 
inconsistent  with  the  provisions  of  this  charter,  or  the  laws 
of  the  State,  as  may  be  expedient,  in  maintaining  the 
peace,  good  government,  health,  and  welfare  of  the  city, 
its  trade,  commerce  and  manufactures,  and  to  enforce  the 
same  by  fines,"  etc.  Sometimes  the  power  to  enact  ordi- 
nances is  given  in  general  terms,  and  in  other  cases  there 
is  a  specific  enumeration  of  the  powers.  *  *  This  difference, ' ' 
says  Dillon,  **is  essential  to  be  observed,  for  the  power 
which  the  corporation  would  possess  under  what  may  be 
termed  the  'general  welfare  clause,'  if  it  stood  aZone^  may 
be  limited,  qualified,  or,  when  such  intent  is  manifest, 
impliedly  taken  away  by  provisions  specif  jring  the  partic- 
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nlar  purposes  for  wMch  by-laws  may  be  made.'*    1  Dill. 
Corp.  (3  ed.),  sec.  315. 

Under  a  general  i)ower  like  the  one  now  in  question  this 
court  has  held  that  the  city  may  pass  ordinances  concerning 
vagrants,  prohibiting  persons  from  keeping  open  their 
places  of  business  on  Sxmday,  and  prohibiting  cruelty  to 
dumb  animals.  1^.  Louis  v.  Schoeribush,  96  Mo.  618,  and 
cases  cited.  These  matters  are  all  police  regulations  strictly 
speaking,  and  naturally  fall  within  the  domain  of  munic- 
ipal legislation  and  regulation.  To  say  that  under  this, 
general  i)ower  the  city  may  fix  rates  for  telephone  services, 
would  be  going  entirely  too  far.  This  conclusion  is  mani- 
fest when  we  consider  that  the  charter  points  out  with  par- 
ticularity those  cases  in  which  the  city  may  fix  rates  and 
charges.  What  has  been  said  in  respect  to  the  power  to 
license,  tax,  and  regulate,  applies  with  equal  force  here. 
We  are  not  cited  to,  nor  have  we  found,  any  adjudicated 
case  which  will  support  the  ordinance  now  tmder  consid- 
eration under  the  present  charter  powers  of  the  city  of  St. 
Louis. 

The  judgment  in  this  case  is,  therefore,  reversed. 

Ray,  J.,  absent.    The  other  judges  concur. 


Note. —  See    note  to  Central    Un,  TeU^h,  Co,  y.  State,  ex  rel,  FcUley» 
ante,  p.  48. 


Western  Union  Telegraph  Co.  v.  William  Pendleton. 

U,  S.  Supreme  Court,  May  £7, 1887. 

(123  U.  S.  847  ;  reversing  1  Am.  Elec.  Cases,  682.) 

Indiana  otatutb. —  Intebstatb  telegrams. 

Hie  Indiana  statute  regulating  telegraph  companies  is,  so  far  as  interstate 
messages  are  concerned,  in  conflict  with  the  clause  of  the  Federal  Con- 
stitution which  vests  in  Congress  the  power  to  regulate  interstate  com- 
merce. 

VOL.  n — 4. 
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Therefore,  the  penalty  imposed  by  it  cannot  be  recovered  for  failure  to 
deliver  a  telegram  addressed  to  a  point  without  the  State. 

Cases  of  this  series  cited  in  opinion :  Tel,  Co.  v.  TeaxM,  vol.  1,  p.  878  ; 
Penaacola  Tel.  Co,  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  250. 

The  facts  and  history  of  the  case  appear  in  the  following 
statement,  made  by  Mr.  Justice  Field: 
The  statute  of  Indiana  declared  that : 


"  Every  electric  telegraph  company,  with  a  line  of  wires  wholly  or  partly 
in  this  State,  and  engaged  in  telegraphing  for  the  public,  shall,  during  the 
usual  office  hours,  receive  dispatches,  whether  from  other  telegraphing 
lines  or  from  individuals ;  and  on  payment  or  tender  of  the  usual  charge, 
according  to  the  regulations  of  such  company,  shall  transmit  the  same 
with  impartiality  and  good  faith,  and  in  the  order  of  time  in  which  they 
are  received,  under  penalty,  in  case  of  failure  to  transmit,  or  if  po6tpone<jL 
out  of  such  order,  of  one  hundred  dollars,  to  be  recovered  by  the  person 
whose  dispatch  is  neglected  or  postponed :  Provided,  however,  that 
arrangements  may  be  made  with  the  publishers  of  newspapers  for  the  trans- 
mission of  intelligence  of  general  and  public  interest  out  of  its  order,  and 
that  communications  for  and  from  officers  of  justice  shall  take  precedenoe 
of  aU  others.  (§  4176,  Rev.  Stat.  Ind.  1881.) 

And  that : 

**Such  companies  shall  deliver  all  despatches,  by  a  messenger,  to  the 
persons  to  whom  the  same  are  addressed,  or  to  their  agents,  on  payment 
of  any  charges  due  for  the  same:  Provided,  such  persons  or  agents  reside 
within  one  mile  of  the  telegraphic  station  or  within  the  city  or  town  in 
which  such  station  is."    §  4173,  Ibid. 

The  present  action  was  brought  by  William  Pendleton, 
the  plaintiff  below,  to  recover  of  the  Western  Union  Tele- 
graph Company  the  penalty  of  one  hundred  dollars  pre- 
scribed by  the  above  statute,  for  failing  to  deliver  at 
Ottumwa,  in  Iowa,  a  message  received  by  it  in  Indiana  for 
transmission  to  that  place.  The  complaint,  as  finally 
amended,  alleged  that  the  defendant  below,  the  Western 
Union  Telegraph  Company,  was  a  corj)oration  organized 
and  subsisting  under  the  laws  of  Indiana,  with  a  line  of 
wires  from  Shelbyville,  in  that  State,  to  Ottumwa,  in  Iowa  ; 
that  on  the  14th  of  April,  1883,  at  thirty-five  minutes  past 
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five  o'  clock  in  the  afternoon,  at  which  time  the  company- 
was  engaged  in  telegraphing  for  the  public,  the  plaintiff 
delivered  to  its  agent  at  its  office  in  Shelbyville,  the  follow- 
ing telegram  for  transmission  to  its  office  in  Ottumwa,  viz. : 

"  April  14th,  1883. 
"  To  Rosa  Pendleton,  care  James  Barker, 

near  City  Graveyard,  Ottumwa,  Iowa. 

**  Have  you  shipped  things  ?    If  not,  don't  ship.    Answer  quick. 

Wm.  Pendleton." 

That  upon  its  delivery,  the  plaintiff  paid  the  agent  sixty 
c«nts,  being  the  amount  of  the  charge  required  for  its  trans- 
mission from  Shelbyville  to  Ottumwa ;  that,  without  any 
fault  or  interference  on  his  part,  the  company,  after  tmns- 
mitting  the  message  to  Ottumwl,  where  it  JaL  received  at 
half -past  seven  in  the  afternoon  of  that  day,  failed  to 
deliver  it  either  to  Rosa  Pendleton  or  to  James  Harker, 
whereby  the  plaintiff  sustained  damage  and  the  defendant 
became  liable  for  $100,  under  the  statute  of  Indiana ;  for 
which  sum  plaintiff  demanded  judgment. 

To  this  complaint  the  company  answered,  admitting  the 
receipt  of  the  telegram  as  alleged,  and  setting  up  that  it 
transmitted  the  message  with  impartiality  and  good  faith, 
in  the  order  of  time  in  which  it  was  received,  and  without 
delay,  to  its  office  in  Ottumwa,  Iowa,  where  it  was  received, 
as  alleged,  at  half -past  seven  of  that  day;  that  James 
Harker,  to  whose  care  the  message  was  directed,  lived  more 
than  one  mile  from  the  telegraph  station  at  Ottumwa ;  that, 
in  accordance  with  the  usual  custom  of  the  office,  the  mes- 
sage was,  without  delay,  placed  in  the  post-office  of  that 
town,  with  prox)er  stamp  thereon,  and  duly  addressed  ;  and 
that  the  telegram  was  received  by  the  person  to  whom  it 
was  addressed  on  the  following  morning,  April  15,  1883,  at 
about  nine  o'clock. 

The  answer  fuither  set  forth  that  the  duties  and  liabili- 
ties of  telegraph  companies  in  Iowa,  and  the  transmission 
and  delivery  of  the  telegrams  within  the  State,  were  regu- 
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lated  by  a  special  statute  of  that  State,  which  was  as  fol- 
lows, viz. : 

**  Any  person  employed  in  transmitting  messages  by  telegraph  must  do 
so  without  unreasonable  delay,  and  any  one  who  wilfully  taHa  thus  to 
transmit  them,  or  who  intentionally  transmits  a  message  erroneously,  or 
makes  known  the  contents  of  any  message  sent  or  received  to  any  person 
except  him  to  whom  it  is  addressed,  or  to  his  agent  or  attorney,  is  guilty 
of  a  misdemeanor.  The  proprietor  of  a  telegraph  is  liable  for  all  mistakes 
in  transmitting  messages  made  by  any  person  in  his  employment,  and  for 
all  damages  resulting  from  a  failure  to  perform  any  other  duties  required 
by  law." 

That  by  that  statute  the  defendant  was  not  required  to 
deliver  telegrams  by  messenger  to  the  persons  to  whom 
they  were  addressed ;  that  in  the  city  of  Ottumwa  it  had 
established  a  certain  district  within  which  it  delivered  tele- 
grams by  messenger ;  and  that  on  the  receipt  of  the  tele- 
gram in  question  at  Ottumwa  it  was  ascertained  that 
Harker,  to  whose  care  it  was  addressed,  did  not  reside 
within  the  delivery  district,  but  outside  of  it,  and  more 
than  one  mile  from  the  defendant's  office,  and  that,  in 
accordance  with  the  custom  and  usage  of  the  office,  and  in 
order  to  facilitate  the  delivery  of  the  message,  a  copy  of 
the  telegram  was  promptly  placed  in  the  post-office  at 
Ottumwa,  with  proper  address,  and  delivered  as  stated 
above. 

To  this  answer  the  plaintiff  demurred  ;  the  Circuit  Court 
of  the  State  sustained  the  demurrer ;  and,  the  defendant 
electing  to  stand  upon  its  answer,  judgment  was  rendered 
for  the  plaintiff  for  $100,  which,  on  appeal  to  the  Supreme 
Court  of  the  State,  was  affirmed ;  and  the  company  brought 
the  case  here  for  review. 

Augustus  L.  Mason,  Joseph  JE.  McDonald  and  John  M. 
Butler,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 
Mr.  Justice  Field  delivered  the  opinion  of  the  court. 
The  contention  of  the  Western  Union  Telegraph  Com- 
pany  is  that  the  law  of  Indiana  is  in  conflict  with  the  clause 
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of  the  Constitution  vesting  in  Congress  the  power  to  regu- 
late commerce  among  the  States. 

In  Telegraph  Co.  t.  Texas,  105  U.  S.  460,  464,  it  was 
decided  by  this  court  that  intercourse  by  the  telegraph 
between  the  States  is  interstate  commerce.  Its  language 
was  :  "A  telegraph  company  occupies  the  same  relation  to 
commerce  as  a  carrier  of  messages,  that  a  raUroad  company 
does  as  a  carrier  of  goods.  Both  companies  are  instru- 
ments of  commerce,  and  their  business  is  commerce  itself. 
They  do  their  transi)ortation  in  different  ways,  and  their 
liabilities  are  in  some  respects  different,  but  they  are  both 
indispensable  to  those  engaged  to  any  considerable  extent 
m  commercial  pursuits." 

Although  intercourse  by  telegraphic  messages  between 
the  States  is  thus  held  to  be  interstate  commerce,  it  differs 
in  material  particulars  from  that  portion  of  commerce  with 
foreign  countries  and  between  the  states  which  consists  in 
the  carriage  of  persons  and  the  transportation  and  exchange 
of  commodities,  upon  which  we  have  been  so  often  called 
to  pass.  It  differs  not  only  in  the  subjects  which  it  trans- 
mits, but  in  the  means  of  transmission.  Other  commerce 
deals  only  with  persons,  or  with  visible  and  tangible  things. 
But  the  telegraph  transports  nothing  visible  and  tangible ; 
it  carries  only  ideas,  vdshes,  orders,  and  intelligence. 
Other  commerce  requires  the  constant  attention  and  super- 
vision of  the  carrier  for  the  safety  of  the  persons  and 
property  carried.  The  message  of  the  telegraph  passes  at 
once  beyond  the  control  of  the  sender,  and  reaches  the 
office  to  which  it  is  sent  instantaneously  It  is  plain,  from 
these  essentially  different  characteristics,  that  the  regula- 
tions suitable  for  one  of  these  kinds  of  commerce  would  be 
entirely  inapplicable  to  the  other. 

In  the  consideration  of  numerous  cases,  in  which  ques- 
tions have  arisen  relating  to  ordinary  commerce  with  for- 
eign countries  and  between  the  States,  this  court  has  reached 
certain  conclusions  as  to  what  subjects  of  commerce  the 
r^ulation  of  Congress  is  exclusive,  and  indicated  on  what 
subject  the  States  may  exercise  a  concurrent  authority  until 
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Congress  intervenes  and  assumes  control.  Cooley  v.  Board 
of  Wardens  of  the  Port  of  PhiladelpJda^  12  How.  299 ; 
Oilman  v  Philadelphia^  3  Wall.  713 ;  Crandall  v.  Netaday 
e  Wall.  35 ;  Welton  v.  State  of  Missouri,  91  U.  S.  275 ; 
Henderson  v.  Mayor  of  New  YorTc,  92  U.  S.  259 ;  Inman 
Steamship  Co  v.  Tinker,  94  U.  S.  238 ;  Hall  v.  De  Cuir, 
95  U.  S.  485 ;  County  of  Mobile  v.  Kimhall,  102  U.  S.  691 ; 
Transportation  Co.  v.  Parker shurgh,  107  U.  S.  691 ;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196 ;  Wabash, 
St.  Louis  &  Pacific  Railway  Co.  v.  Illinois,  118  U.  S.  557 ; 
d.nd  Rohhins  v.  Shelby  Taxing  District,  120  U.  S.  489,  493. 
But  with  reference  to  the  new  species  of  commerce,  con- 
sisting of  intercourse  by  telegraphic  messages,  this  court 
has  only  in  two  cases  been  called  upon  to  inquire  into  the 
power  of  Congress  and  of  the  State  over  the  subject.  In 
Pensacola  Telegrapli  Co.  t.  Western  Union  T^graph 
Co.f  96  U.  S.  1,  this  court  had  before  it  the  act  of  Congress 
of  July  24,  1866,  14  Stat.  221,  "to  aid  in  the  construction 
of  telegraph  lines,  and  to  secure  to  the  government  the  use 
of  the  same  for  postal,  military,  and  other  purposes,"  and 
it  held  that  the  act  was  constitutional  so  far  as  it  declared 
that  the  erection  of  telegraph  wires  should,  as  against  State 
interference,  be  free  to  all  who  accepted  its  terms  and  con- 
ditions, and  that  a  telegraph  company  of  one  State  accept- 
ing them  could  not  be  excluded  by  another  State  from 
prosecuting  its  business  within  her  jurisdiction.  In  Tele^ 
graph  Company  t.  Texas,  105  U.  S.  460,  from  the  opin- 
ion in  which  we  have  quoted  above,  it  was  held  that  a 
statute  of  Texas  imposing  a  tax  upon  every  message  trans- 
mitted by  a  telegraph  company  doing  business  within  its 
limits,  so  far  as  it  operated  on  messages  sent  out  of  the 
State,  was  a  regulation  of  foreign  and  interstate  commerce, 
and,  therefore,  beyond  the  power  of  the  State. 

In  these  cases  the  supreme  authority  of  Congress  over 
the  subject  of  commerce  by  the  telegraph  with  foreign 
countries  or  among  the  States  is  affirmed,  whenever  that 
body  chooses  to  exert  its  power ;  and  it  is  also  held  that 
the  States  can  impose  no  impediments  to  the  freedom  of  that 


UNITED  STATES,  1887.  66 

— 

Telegraph  Co.  v.  Pendleton. 

oominerce.  In  conformity  with  these  views,  the  attempted 
regulation  by  Indiana  of  the  mode  in  which  messages  sent 
by  telegraphic  companies  doing  business  within  her  limits 
shall  be  delivered  in  other  States,  cannot  be  upheld.  It  is 
an  impediment  to  the  freedom  of  that  form  of  interstate 
commerce,  which  is  as  much  beyond  the  power  of  Indiana 
to  interpose  as  the  imposition  of  a  tax  by  the  State  of 
Texas  upon  every  message  transmitted  by  a  telegraph  com- 
pany within  her  limits  to  other  States  was  beyond  her 
IX)wer.  Whatever  authority  the  State  may  possess  over 
the  transmission  and  delivery  of  messages  by  telegraph 
companies  within  her  limits,  it  does  not  extend  to  the 
delivery  of  messages  in  other  States. 

The  object  of  vesting  the  power  to  regulate  commerce 
hi  Congress  was  to  secure,  with  reference  to  its  subjects, 
uniform  regulations,  where  such  uniformity  is  practicable, 
against  conflicting  State  legislation.  Such  conflicting  legis- 
lation would  inevitably  follow  with  reference  to  telegraphic 
communications  between  the  citizens  of  diflferent  States,  if 
each  State  was  vested  with  power  to  control  them  beyond 
its  own  limits.  The  manner  and  order  of  the  delivery 
of  telegrams,  as  well  as  of  their  transmission,  would  vary 
according  to  the  judgment  of  each  State.  Indiana,  as 
seen  by  the  law  given  above,  has  provided  that  communi- 
cations for  or  from  officers  of  justice  shall  take  precedence, 
and  that  arrangements  may  be  made  with  publishers  of 
iiewsi>apers  for  the  transmission  of  intelligence  of  general 
and  public  interest  out  of  its  order;  but  that  aU  other 
messages  shall  be  transmitted  in  the  order  in  which  they 
are  received ;  and  punishes  as  an  offence  a  disregard  of  this 
rule.  Her  attempt,  by  penal  statutes,  to  enforce  a  delivery 
of  such  messages  in  other  States,  in  conformity  with  this 
role,  could  hardly  fail  to  lead  to  collision  with  the  statutes. 
Other  States  might  well  direct  that  telegrams  on  many 
other  subjects  should  have  precedence  in  delivery  within 
flieir  limits  over  some  of  these,  such  as  telegrams  for  the 
attendance  of  physicians  and  surgeons  in  case  of  sudden 
sickness  or  accident,  telegrams  calling  for  aid  in  cases  of 
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fire  or  other  calamity,  and  telegrams  respecting  sickness  or 
death  of  relatives. 

Indiana  also  requires  telegrams  to  be  delivered  by  mes- 
sengers to  the  persons  to  whom  they  are  addressed,  if  they 
reside  within  one  mile  of  the  telegraph  station,  or  within 
the  city  and  town  in  which  such  station  is ;  and  the  require- 
ment applies,  according  to  the  decision  of  the  Supreme 
Court  in  this  case,  when  the  delivery  is  to  be  made  in 
another  State.  Other  States  might  conclude  that  the  deliv- 
ery by  messenger  to  a  person  living  in  a  to  wn  or  city  being 
many  miles  in  extent  was  an  unwise  burden,  and  require 
the  duty  within  less  limits  ;  but  if  the  law  of  one  State  can 
prescribe  the  order  and  manner  of  delivery  in  another 
State,  the  receiver  of  the  message  would  often  find  himself 
incurring  a  penalty  because  of  conflicting  laws,  both  of 
which  he  could  not  obey.  Conflict  and  confusion  could 
only  follow  the  attempted  exercise  of  such  a  power.  We 
are  clear  that  it  does  not  exist  in  any  State. 

The  Supreme  Court  of  Indiana  placed  its  decision  in 
support  of  the  statutes  principally  upon  the  ground  that  it 
was  the  exercise  of  the  police  power  of  the  State. 
Undoubtedly,  under  the  reserve  powers  of  the  State,  which 
are  designated  under  that  somewhat  ambiguous  term  of 
police  powers,  regulations  may  be  prescribed  by  the  State 
for  the  good  order,  peace,  and  protection  of  the  community. 
The  subjects  upon  which  the  State  may  act  are  almost 
inflnite,  yet  in  its  regulations  with  respect  to  aU  of  them 
there  is  this  necessary  limitation,  that  the  State  does  not 
thereby  encroach  upon  the  free  exercise  of  the  power  vested 
in  Congress  by  the  Constitution.  Within  that  limitation  it 
may,  undoubtedly,  make  all  necessary  provisions  with 
respect  to  the  buildings,  poles,  and  wires  of  telegraph  com- 
panies in  its  jurisdiction  which  the  comfort  and  conveni- 
ence of  the  community  may  require. 

It  follows  from  the  views  expressed  that 

The  judgment  of  the  court  helow  must  be  reversed^  and 
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the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion  ;  and  it  is  so  ordered. 


KoTE.— This  case  is  cited  in  Leloup  v.  PloH  of  Mobile,  post. 
See  note  to  W,  U.  Tel.  Co,  t.  Commontoealth,  poet. 
See  Index  to  voL  1,  title  '*  Interstate  Commerce.'* 


Westebn  Ukion  Telegraph  CoMPAinr  v.  The  Attob- 
KEY  General  op  the  Commonwealth  of  Massa- 
chusetts. 

U.  S.  Supreme  Court,  March  19, 1888. 

(125  U.  S.  530.) 

Taxation. —  Post-roads    act.— -Interstate    commerce.— Injunction.— 

Massachusstts  statute. 

A  telegraph  company  does  not,  by  virtue  of  its  acceptance  of  the  provisions 
of  the  "Post-roads  Act''  of  Congress  (U.  S.  R.  S.  §§  5263-9),  become 
entitled  to  exemption  from  State  taxation  as  to  so  much  of  its  line  as  is 
situate  upon  and  along  post-roads. 

A  State  tax  which,  though  nominally  upon  the  shares  of  the  capital 
stock  of  a  telegraph  company,  is  in  effect  a  tax  upon  its  property  within 
the  State,  the  value  of  such  property  being  based  upon  the  proportion  of 
the  length  of  its  lines  in  the  State,  to  their  length  throughout  the  entire 
country,  is  forbidden  neither  by  acceptance  by  the  company  of  the  provis. 
ions  of  the  "  Post-roads  Act,"  nor  by  the  interstate  commerce  clause  of 
'    the  Constitution  of  the  United  States. 

While  a  State  may  legally  levy  and  collect  such  a  tax,  it  cannot 
enforce  collection  by  injunction,  restraining  all  oi)erations  of  the  company 
within  the  State  until  the  tax  is  paid. 

And  §  54  of  chapter,  13  Mass.  Pub.  Stat,  is  void  so  far  as  it  authorizeg 
such  injunction. 

Case  of  this  series  cited  in  opinion  ;  Tel.  Co.  v.  Texas,  vol.  1,  p.  873. 

Appeal  from  a  JTldgment  of  the  Circuit  Court  of  the 
United  States  for  the  district  of  Massachusetts,  for  a  State 
tax  upon  the  capital  stock  of  the  Western  Union  Telegraph 
Company,  defendant  below,  and   enjoining  the   company 
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from  operating  within  that  State  until  the  tax  should  be 
paid.    The  facts  sufficiently  appear  in  the  opinion. 

George  S.  Hole  (with  whom  were  Charles  W.  Wells  and 
Willard  Brown  on  the  brief),  for  plaintiff  in  error. 

Andrew  J,  Waterman^  attorney-general  of  the  Common- 
wealth of  Massachusetts,  and  Henry  0.  Bliss^  assistant 
attorney-general  of  that  State,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  district  of  Massachusetts. 

The  action  was  commenced  in  the  Supreme  Judicial 
Court  of  Massachusetts,  sitting  in  equity,  by  an  information 
on  behalf  of  the  Commonwealth,  by  its  attorney-general,  at 
the  relation  of  the  treasurer  thereof,  Alanson  W.  Beard. 

It  was  afterwards  removed,  upon  motion  of  the  defend- 
ant, the  Western  Union  Telegraph  Company,  into  the 
Circuit  Court  of  the  United  States.  The  object  of  the  infor- 
mation was  to  enforce  the  collection  of  a  tax  levied  by  the 
proper  authorities  of  the  State  upon  the  telegraph  com- 
pany, and  to  enjoin  it  from  the  further  operation  of  its 
telegraph  lines  within  the  territorial  limits  of  the  Common- 
wealth until  that  tax  was  paid. 

The  defendant  company  is  a  corporation  organized  under 
the  laws  of  the  State  of  New  York,  having  its  capital  stock 
divided  into  shares.  The  tax  assessed  by  the  treasurer  of 
the  Commonwealth  of  Massachusetts  was  based  upon  an 
estimate  of  $750,952  as  the  taxable  value  of  the  shares  of 
the  corporation  apportioned  to  that  State,  the  rate  of  tax- 
ation having  been  determined  for  that  year,  1885,  at  $14.14 
for  and  upon  each  $1,000  of  valuation.  The  mode  by  which 
this  taxable  valuation  was  arrived  at  was  this  :  The  treas- 
urer ascertained  from  the  officers  of  the  telegraph  company 
that  the  valuation  of  its  entire  capital  stock  was  $47,500,- 
000,  from  which  were  deducted  the  credit  proper  to  be 
allowed  in  determining  the  assessable  value,  leaving  $38,713,- 
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984  as  the  total  valuation  of  said  stock  liable  to  taxation. 
It  was  then  ascertained  that  the  total  number  of  miles  of  line 
of  said  corporation  in  all  the  States  and  Territories  of  this 
country  was  146,052.60,  of  which  143,219.55  were  without 
the  limits  of  the  Commonwealth  of  Massachusetts,  leaving 
8,833.05  miles  within  its  boundaries.  Taking  these  figures, 
the  treasurer  of  the  State  assessed  the  value  of  that  portion 
6f  the  capital  stock  of  this  company  which,  under  this  cal- 
culation, would  fall  within  the  Commonwealth  of  Massa- 
chusetts, at  the  sum  of  $750,952.  The  amount  thus  arrived 
at,  at  the  rate  of  $14.14  ui>on  each  $1,000  of  valuation, 
produced  the  sum  of  $10,618.46  as  the  amount  of  the  tax 
claimed  to  be  due  and  payable  to  the  treasurer  of  said 
Commonwealth  by  that  corporation.  This  sum  was 
demanded  of  the  telegraph  company,  but  it  refused  to  pay 
the  same. 

The  answer  of  the  defendant  corporation  set  up  that  of 
its  2,833.05  miles  of  line  within  the  State  of  Massachusetts 
more  than  2,334.55  miles  were  over,  under  or  across  post- 
toads,  made  such  by  the  United  States,  leaving  only  498.50 
miles  not  over  or  along  such  post-roads,  on  which  the  com- 
pany offered  to  pay  the  proportion  of  the  tax  assessed, 
according  to  mileage,  by  the  State  authorities. 

The  main  ground  on  which  the  telegraph  company 
resisted  the  payment  of  the  tax  alleged  to  be  due,  and  on 
which  probably  the  case  was  removed  from  the  State  court 
into  the  Circuit  Court  of  the  United  States,  is  that  it  is  a 
violation  of  the  rights  conferred  on  the  company  by  the 
act  of  July  24,  1866,  now  title  LXV,  §§  5263  to  5269  of  the 
Revised  Statutes.  The  defendant  alleges  that  it  had 
accepted  the  provisions  of  that  law,  and  filed  a  notification 
of  such  acceptance  with  the  Postmaster-General  of  the 
United  States  June  8,  1867.  The  argument  is,  therefore, 
that  by  virtue  of  §  5263  the  company  has  a  right  to  exercise 
its  functions  of  telegraphing  over  so  much  of  its  lines  as  is 
connected  with  the  military  and  post-roads  of  the  United 
States,  which  have  been  declared  to  be  such  by  law,  without 
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being  subject  to  taxation  therefor  by  the  State  authorities. 
That  section  reads  as  follows : 

"See.  5208.  Any  telegraph  company  now  organized,  or  which  may 
hereafter  be  organized  under  the  laws  of  any  State,  shall  have  the  right  to 
construct,  maintain,  and  operate  lines  of  telegraph  through  and  over  any 
portion  of  the  public  domain  of  the  United  States,  over  and  along  any  of 
the  military  or  post-roads  of  the  United  States  which  have  been  or  may 
hereafter  be  declared  such  by  law,  and  over,  under  or  across  the  navigable 
streams  or  waters  of  the  United  States ;  but  such  lines  of  telegraph  shall  be 
8o  constructed  and  maintained  as  not  to  obstruct  the  navigation  of  such 
streams  and  waters,  or  interfere  with  the  ordinary  travel  on  such  military 
or  post-roads." 

It  is  urged  that  this  section,  upon  its  acceptance  by  this 
corporation  or  any  of  like  character,  confers  a  right  to  do 
the  business  of  telegraphing  which  is  transacted  oyer  the 
lines  so  constructed  over  or  along  such  post-roads,  without 
liability  to  taxation  by  the  State.  The  argument  is  very 
much  pressed  that  it  is  a  tax  upon  the  franchise  of  the  com- 
pany, which  franchise,  being  derived  from  the  United  States 
by  virtue  of  the  statute  above  recited,  cannot  be  taxed  by  a 
State,  and  counsel  for  appellant  occasionally  speak  of  the 
tax  authorized  by  the  law  of  Massachusetts  upon  this  as 
well  as  all  other  corporations  doing  business  within  its 
territory,  whether  organized  under  its  laws  or  not,  as  a  tax 
upon  their  franchises.  But  by  whatever  name  it  may  be 
called,  as  described  in  the  laws  of  Massachusetts,  it  is 
essentially  an  excise  upon  the  capital  of  the  corporation. 
The  laws  of  that  Commonwealth  attempt  to  ascertain  the 
just  amount  which  any  corporation  engaged  in  business 
within  its  limits  shall  pay  as  a  contribution  to  the  support 
of  its  government  upon  the  amount  and  value  of  the  capital 
so  employed  by  it  therein. 

Tlie  telegraph  company,  which  is  the  defendant  here, 
derived  its  franchise  to  be  a  corporation  and  to  exercise  the 
function  of  telegraphing  from  the  State  of  New  York.  It 
owes  its  existence,  its  capacity  to  conti'act,  its  right  to  sue 
and  be  sued,  and  to  exercise  the  business  of  telegraphy,  to 
the  laws  of  the  State  under  which  it  is  organized.     But  the 
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piiyilege  of  rmming  the  lines  of  its  wires  ^Hlirough  and 
over  any  portion  of  the  public  domain  of  the  United  States, 
over  and  along  any  of  the  military  or  i)ost-roads  of  the 
United  States,  *  *  *  and  over,  nnder  or  across  the  navig- 
able streams  or  waters  of  the  United  States,"  is  granted  to 
it  by  the  act  of  Congress.  This,  however,  is  merely  a  per- 
missive statute,  and  there  is  no  expression  in  it  which 
implies  that  this  permission  to  extend  its  lines  along  roads 
not  built  or  owned  by  the  United  States,  or  over  and  under 
navigable  streams,  or  over  bridges  not  built  or  owned  by 
the  Federal  Government,  carries  with  it  any  exemption 
from  the  ordinary  burdens  of  taxation. 

While  the  State  could  not  interfere  by  any  sjyecific 
statute  to  prevent  a  corporation  from  placing  its  lines  along 
these  post-roads,  or  stop  the  use  of  them  after  they  were 
placed  there,  nevertheless  the  company  receiving  the  bene- 
fit of  the  laws  of  the  State  for  the  protection  of  its  property 
and  its  rights  is  liable  to  be  taxed  upon  its  real  or  personal 
property  as  any  other  person  would  be.  It  never  could 
have  been  intended  by  the  Congress  of  the  United  States,  in 
conferring  upon  a  corporation  of  one  State  the  authority 
to  enter  the  territory  of  any  other  State  and  erect  its  poles 
and  lines  therein,  to  establish  the  proi>osition  that  such  a 
company  owed  no  obedience  to  the  laws  of  the  State  into 
which  it  thus  entered,  and  was  under  no  obligation  to  pay 
its  fair  proportion  of  the  taxes  necessary  to  its  support. 

In  the  case  of  Telegraph  Company  v.  Texas,  105  U.  S. 
460,  this  question  was  very  fully  considered,  and  while  a 
tax  imi)osed  upon  every  telegram  passing  over  its  lines, 
whether  entirely  within  the  State  or  coming  from  without 
its  limits,  or  going  from  the  State  out  of  it,  was  held  to  be 
void  so  far  as  related  to  messages  passing  through  more 
than  one  State,  as  an  interference  with  or  a  regulation  of 
commerce  and  with  the  act  of  Congress  we  have  just  been 
considering,  it  was  distinctly  pointed  out  that  if  it  could 
be  ascertained  what  telegrams  were  confined  wholly  within 
the  State,  a  tax  on  those  might  be  imposed  by  it. 
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In  that  case  the  Chief  Justice,  delivering  the  opinion  of 
the  court,  said : 

*'The  Western  Union  Telegraph  Company,  having 
accepted  the  restrictions  and  obligations  of  this  provision 
by  Congress,  occupies  in  Texas  the  position  of  an  instru- 
ment of  foreign  and  interstate  commerce,  and  of  a  govern- 
ment  agent  for  the  transmission  of  messages  on  public 
business.  Its  property  in  the  State  is  subject  to  taxation 
the  same  as  other  property,  and  it  may  undoubtedly  be 
taxed  in  a  proper  way  on  account  of  its  occupation  and  its 
business.  The  precise  question  now  presented  is  whether 
the  power  to  tax  its  occupation  can  be  exercised  by  placing 
a  specific  tax  on  each  message  sent  out  of  the  State,  or  sent 
by  public  officers  on  the  business  of  the  United  States'^ 
(pages  464,  465). 

This  authority  of  the  government  gives  to  this  telegraph 
company,  as  well  as  to  all  others  of  a  similar  character  who 
accept  its  provisions,  the  right  to  run  their,  lines  over  the 
roads  and  bridges  which  have  been  declared  to  be  post- 
roads  of  the  United  States.  If  the  principle  now  contended 
for  be  sound,  every  railroad  in  the  country  should  be  exempt 
from  taxation  because  they  have  all  been  declared  to  be 
post-roads  ;  and  the  same  reasoning  would  apply  with  equal 
force  to  every  bridge  and  navigable  stream  throughout  the 
land.  And  if  they  were  not  exempt  from  the  burden  of 
taxation  simply  because  they  were  post-roads,  they  would 
be  so  relieved  whenever  a  telegraph  company  chose  to  make 
use  of  one  of  these  roads  or  bridges  along  or  over  which  to 
run  its  lines.  It  was  to  provide  against  the  recognition  of 
such  a  principle  that  this  court,  in  the  case  above  cited, 
while  holding  that  telegrams  themselves  coming  from  with- 
out a  State  or  sent  out  of  it  as  a  part  of  their  conveyance 
could  not  be  taxed  by  the  State  specifically,  nevertheless 
used  the  language  that  '4ts  property  in  the  State  is  subject 
to  taxation  the  same  as  other  property,  and  it  may 
undoubtedly  be  taxed  in  a  proper  way  on  account  of  its 
occupation  and  its  business." 

A  still  stronger  case  in  the  same  direction  is  that  otHaiU 
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road  Company  v.  Peniston^  18  Wall.  5.  The  plaintiff  in 
that  action,  the  Union  Pacific  Railroad  Company,  was 
incorporated  under  a  law  of  the  United  States.  The  State 
of  Nebraska,  under  a  revenue  law  passed  by  its  Legislature, 
nndertook  to  lay  a  tax  upon  the  property  of  that  company 
which  was  used  or  embraced  within  the  limits  of  its  terri- 
tory, upon  a  valuation  of  $16,000  per  mile.  The  property 
thus  rated  and  taxed  consisted  of  its  road-bed,  depots,  sta- 
tions, telegraph  poles,  wires,  bridges,  etc.  It  will  be  here 
observed  that  a  part  of  the  valuation  on  which  this  tax  was 
levied  was  made  up  of  the  telegraph  poles  and  wires  belong- 
ing to  the  company. 

The  argument  was  pressed  in  that  case  that  the  railroad 
company  held  its  franchises  from  the  government  of  the 
United  States,  and  that  its  property  could  not  be  taxed  by 
the  State,  but  this  court  held  otherwise,  and  in  the  opinion 
used  this  language : 

'^  It  is  often  a  difficult  question  whether  a  tax  imposed 
by  a  State  does  in  fact  invade  the  dominion  of  the  general 
government,  or  interfere  ¥rith  its  operations  to  such  an 
extent,  or  in  such  a  manner,  as  to  render  it  unwarranted. 
It  cannot  be  that  a  State  tax  which  remotely  affects  the 
efficient  exercise  of  a  Federal  power  is  for  that  reason  alone 
inhibited  by  the  Constitution.  To  hold  that  would  be  to 
deny  to  the  States  aU  power  to  tax  persons  or  property. 
Every  tax  levied  by  a  State  withdraws  from  the  reach  of 
Federal  taxation  a  portion  of  the  property  from  which  it  is 
taken,  and  to  that  extent  diminishes  the  subject  upon 
which  Federal  taxes  may  be  laid.  The  States  are,  and  they 
must  ever  be,  co-existent  with  the  national  government. 
Neither  may  destroy  the  other.  Hence  the  Federal  Con- 
stitution must  receive  a  practical  construction.  Its  limita- 
tions and  its  implied  prohibitions  must  not  be  extended 
so  far  as  to  destroy  the  necessary  powers  of  the  States,  or 
prevent  their  efficient  exercise  "  (pp.  30,  31). 

The  case  of  Thomson  v.  Pacific  Railroad  Co,^  9  Wall. 
579,  is  then  cited,  where  it  was  held  that  the  property  of 
that  company  was  not  exempt  from  State  taxation,  though 
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their  railroad  was  a  part  of  a  system  of  roads  constmcted 
under  the  authority  and  direction  of  the  United  States, 
and  largely  for  the  uses  and  to  serve  the  purposes  of  the 
general  goyemment.    The  court  further  said : 

"A  very  large  proi)ortion  of  the  property  within  the 
States  is  employed  in  execution  of  the  powers  of  the  gov- 
ernment. It  belongs  to  governmental  agents,  and  it  is  not 
only  used,  but  it  is  necessary  for  their  agencies.  United 
States  mails,  troops  and  munitions  of  war  are  carried  upon 
almost  every  railroad.  Telegraph  lines  are  employed  in 
the  national  service.  So  are  steamboats,  horses,  stage- 
coaches, foundries,  shipyards,  and  multitudes  of  manu- 
facturing establishments.  They  are  the  proix)rty  of  natural 
persons  or  of  corporations,  who  are  agents  or  instruments 
of  the  general  government,  and  they  are  the  hands  by 
which  the  objects  of  the  government  are  attained.  Were 
they  exempt  from  liability  to  contribute  to  the  revenue  of 
the  States,  it  is  manifest  the  State  governments  would  be 
paralyzed.  While  it  is  of  the  utmost  importance  that  all 
the  powers  vested  by  the  Constitution  of  the  United  States 
in  the  general  government  should  be  preserved  in  full  effici- 
ency, and  while  recent  events  have  called  for  the  most 
unembarrassed  exercise  of  many  of  those  powers,  it  has 
never  been  decided  that  State  taxation  of  such  property  is 
impliedly  prohibited  "  (p.  33). 

In  National  Bank  v.  Commonwealth^  9  Wall.  353,  which 
was  a  case  of  a  tax  levied  upon  the  shares  of  a  national 
bank,  the  same  objection  in  regard  to  a  tax  by  State  author- 
ity was  pressed  upon  the  court,  but  this  court  said  that 
the  principle  of  exemption  of  Federal  agencies  from  State 
taxation  has  a  limitation  growing  out  of  the  necessity  upon 
which  the  principle  is  founded.  '^  That  limitation  is,  that 
the  agencies  of  the  Federal  government  are  only  exempted 
from  State  legislation,  so  far  as  that  legislation  may 
interfere  with  or  impair  their  efficiency  in  performing  the 
functions  by  which  they  are  designed  to  serve  that  govern- 
ment. Any  other  rule  would  convert  a  principle  founded 
alone  in  the  necessity  of  securing  to  the  government  of 
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the  United  States  the  means  of  exercising  its  legitimate 
powers  into  an  nnauthorized  and  unjustifiable  invasion  of 
the  rights  of  the  States.  *  *  *  So  of  the  banks.  They 
are  subject  to  the  laws  of  the  State,  and  are  governed  in 
their  daily  course  of  business  far  more  by  the  laws  of  the 
State  than  of  the  nation.  All  their  contracts  are  governed 
and  construed  by  State  laws.  Their  acquisition  and  trans- 
fer of  proi)erty,  their  right  to  collect  their  debts,  and  their 
liability  to  be  sued  for  debts,  are  all  based  on  State  law. 
It  is  oidy  when  the  State  law  incapacitates  the  banks  from 
discharging  their  duties  to  the  government  that  it  becomes 
unconstitutional.  We  do  not  see  the  remotest  probability 
of  this,  in  their  being  required  to  pay  the  tax  which  their 
stockholders  owe  to  the  State  for  the  shares  of  their  capital 
stock,  when  the  law  of  the  Federal  government  authorizes 
the  tax"  (p.  362). 

The  tax  in  the  present  case,  though  nominally  upon  the 
shares  of  the  capital  stock  of  the  company,  is  in  effect  a  tax 
upon  that  organization  on  account  of  property  owned  and 
used  by  it  in  the  State  of  Massachusetts,  and  the  proportion 
of  the  length  of  its  lines  in  that  State  to  their  entire  length 
throughout  the  whole  country  is  made  the  basis  for  ascer- 
taining the  value  of  that  property.  We  do  not  think  that 
such  a  tax  is  forbidden  by  the  acceptance  on  the  part  of  the 
telegraph  company  of  the  rights  conferred  by  §  5263  of  the 
Revised  Statutes,  or  by  the  commerce  clause  of  the  Consti- 
tution. 

It  is  urged  against  this  tax,  that  in  ascertaining  the  value 
of  the  stock  no  deduction  is  made  on  account  of  the  value 
of  real  estate  and  machinery  situated  and  subject  to  local 
taxation  outside  of  the  Commonwealth  of  Massachusetts. 
The  Tejyort  of  Examiner  Piske,  to  whom  the  matter  was  re- 
ferred to  find  the  facts,  states  that  the  amount  of  the  value 
of  said  real  estate  outside  of  its  jurisdiction  was  not  clearly 
shown,  but  it  did  appear  that  the  cost  of  land  and  buildings 
belonging  to  the  company  and  entirely  without  that  State 
was  over  three  millions  of  dollars.  In  the  statement  of  the 
treasurer  of  the  company  it  is  said  that  the  value  of  real 
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estate  owned  by  the  company  within  the  State  of  Massachu- 
setts was  nothing.  Since  the  corporation  was  only  taxed 
for  that  proportion  of  its  shares  of  capital  stock  which  was 
supposed  to  be  taxable  in  that  State  on  the  calculation 
above  referred  to,  and  since  no  real  estate  of  the  corporation 
was  owned  or  taxed  within  its  limits,  we  do  not  see  why 
any  deduction  should  be  made  from  the  proportion  of  the 
capital  stock  which  is  taxed  by  its  authorities.  But  if  this 
were  otherwise,  we  do  not  feel  called  upon  to  defend  all  the 
items  and  rules  by  which  they  arrived  at  the  taxable 
value  on  which  its  ratio  of  percentage  of  taxation 
should  be  assessed  ;  and  even  in  this  case,  which  comes 
from  the  Circuit  Court  and  not  from  that  of  the  State,  we 
think  it  should  appear  that  the  corporation  is  injured  by 
some  principle  or  rule  of  law  not  equally  applicable  to 
other  objects  of  taxation  of  like  character.  Since,  there- 
fore, this  statute  of  Massachusetts  is  intended  to  govern  the 
taxation  of  all  corporations  therein,  and  doing  business 
within  its  territory,  whether  organized  under  its  own  laws 
or  those  of  some  other  State,  and  since  the  principle  is  one 
which  we  cannot  pronounce  to  be  an  unfair  or  an  unjust 
one,  we  do  not  feel  called  upon  to  hold  the  tax  void,  be- 
cause we  might  have  adopted  a  different  system  had  we  been 
called  upon  to  accomplish  the  same  result. 

It  is  very  clear  to  us,  when  we  consider  the  limited  terri- 
torial extent  of  Massachusetts,  and  the  proportion  of  the 
length  of  the  lines  of  this  company  in  that  State  to  its  busi- 
ness done  therein,  with  its  great  population  and  business 
activity,  that  the  rule  adopted  to  ascertain  the  amount  of 
the  value  of  the  capital  engaged  in  that  business  within  its 
boundaries,  on  which  the  tax  should  be  assessed,  is  not  un- 
favorable to  the  corporation,  and  the  details  of  the  method 
by  which  this  was  determined  ha. e  not  exceeded  the  fair 
zange  of  legislative  discretion.  We  do  not  think  that 
it  follows  necessarily,  or  as  a  fair  argument  from  the  facts 
«tated  in  the  case,  that  there  was  injustice  in  the  assess- 
ment for  taxation. 

The  result  of  these  views  is,  that  the  tax  assessed  against 
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the  plaintiff  in  error  is  a  valid  tax ;  that  the  judgment  of 
the  court  below,  "that  the  sum  claimed  by  the  plaintiff 
(below)  to  be  due  for  taxes,  to  wit,  $10,618.46,  be  paid  to 
said  State  by  said  corporation,  with  interest  thereon,"  is 
without  error,  and  so  much  of  said  judgment  is  hereby 
affirmed. 

The  degree  or  judgment,  however,  proceeds  and  awards 
an  injunction  against  the  company  in  the  following 
language,  added  to  that  above  extracted  :  *' And  that  an 
injunction  shall  be  issued  out  of  and  under  the  seal  of  this 
court,  directed  to  said  corporation,  and  its  officers,  agents 
and  servants,  commanding  them  and  each  of  them  abso- 
lutely to  desist  and  refrain  from  the  further  prosecution  of 
the  business  of  said  corporation  until  said  sums  due  to  the 
said  Commonwealth  for  taxes  as  aforesaid  shall  have  been 
fully  paid,  with  interest  and  costs,  unless  the  said  sum  is 
X)aid  by  said  defendant  within  thirty  days  from  the 
entry  hereof." 

The  effect  of  this  injunction,  if  obeyed,  is  to  'utterly  sus- 
I)end  the  business  of  the  telegraph  company,  and  defeat 
all  its  operations  within  the  State  of  Massachusetts.  The 
act  of  Congress  says  that  the  company  accepting  its  provis- 
ions "shall  have  the  right  to  construct,  maintain  and 
operate  lines  of  telegraph  through  and  over  any  portion  of 
the  public  domain  of  the  United  States,  over  and  along  any 
of  the  military  or  post-roads  of  the  United  States."  It  is 
found  in  this  case  that  2, 334, 65  miles  of  the  company's  lines, 
out  of  2,833.05  on  which  this  tax  is  assessed,  are  along  and 
over  such  post-roads,  and  of  course  the  injunction  prohibits 
the  oi)eration  of  the  defendant's  telegraph  over  these 
lines,  nearly  all  it  has  in  the  State. 

If  the  Congress  of  the  United  States  had  authority  to  say 
that  the  company  might  construct  and  operate  its  telegraph 
over  these  lines,  as  we  have  repeatedly  held  it  had,  the 
State  can  have  no  authority  to  say  it  shall  not  be  done. 
The  injunction  in  this  case,  though  ordered  by  a  Circuit 

Court  of  the  United  States,  is  only  granted  by  virtue  of 
section  54  of  chapter  13  of  the  Public  Statutes  of  Massachn- 
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Betts.  If  this  statute  is  void,  as  we  think  it  is,  so  far  as  it 
prescribes  this  injunction  as  a  remedy  to  enforce  the  collec- 
tion of  its  taxes  by  the  decree  of  the  court  awarding  it,  the 
injunction  is  erroneous. 

In  holding  this  portion  of  section  64  of  chapter  13  of  the 
Massachusetts  statutes  to  be  void  as  applicable  to  this  case, 
we  do  not  deprive  the  State  of  the  power  to  assess  and  col- 
lect the  tax.  If  a  resort  to  a  judicial  proceeding  to  collect 
it  is  deemed  expedient,  there  remain  to  the  court  all  the 
ordinary  means  of  enforcing  its  judgment  -  executions, 
sequestration,  and  any  other  appropriate  remedy  in  chan- 
cery. 

Thdt  part  of  the  decree  of  the  Circuit  Court  which 
awards  the  injunction  is,  therefore,  reversed,  <md  the  case 
is  remanded  to  thai  court  for  further  proceedings  in  con- 
formity  tr  this  opinion. 

Mr.  Justice  Bradley  was  not  present  at  the  argument  of 
this  case  and  took  no  part  in  its  decision. 


IToTE. —  This  case  is  cited  in  the  following  cases,  pott :    Hatterman  ▼• 
W.  U.  Tel  Co. ;  Leloup  v.  Ptn-t  of  Mobile. 
See  note  to  W.  U.  Td.  Co.  v.  Commonwealth^  post. 
See  Index  to  yoL  1,  titles  mentioned  at  head  of  syllabus,  above. 


Frank  Ratterman,  Treasurer  of  Hamilton  County,  Ohio, 
Applt.,  V.  Western  Union  Telegraph  Company. 

Western  Union  Telegraph  Company,  Applt.,  v.  Frank 
Ratterman,  Treasurer  of  Hamilton  County,  Ohio. 

U.  8.  Supreme  Court,  May  U,  ISSS. 

(127  U.  S.  411.) 

CoNsnTunoNAL  LAW.— Interstate  cx>mmebce. — Taxation. 

▲  fdngle  tax,  assessed  under  a  State  statute,  upon  the  reoeipts  of  a  tele, 
graph  oompanj  which  were  derived  partly  from  interstate  oommeroe 
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and  partly  from  commeroe  within  the  State,  but  which  were  returned 
and  assessed  in  gross  and  without  separation  or  apportionment,  is  not 
wholly  invalid,  but  is  invalid  only  in  proportion  to  the  extent  that  such 
receipts  were  derived  from  interstate  commerce. 
Cases  in  this  series  cited  in  opinion :  Pentacola  Tel,  Co.  v.  W,  U.  Tel.  Co., 
vol.  1,  p.  250 ;  Telegraph  Co.  v.  Texas,  vol.  1,  p.  373 ;  W.  U.  Tel.  Co.  v. 
Ma88achu9ett9,  ante^  p.  57. 


Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio,  W.  D. 

The  case  as  stated  by  the  court  was  as  follows : 

These  are  cross  api)eals  from  a  decree  of  the  Circuit 
Court  for  the  Southern  District  of  Ohio,  Western  Divi- 
sion. 

The  suit  was  begun  by  a  bill  of  complaint,  filed  by  the 
Western  Union  Telegraph  Company  against  Frank  Ratter- 
man, treasurer  of  Hamilton  county,  in  the  State  of  Ohio. 
As  the  bill  is  not  very  long,  it  is  here  presented  in  full : 

"To  the  judges  of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Ohio,  Western  Division  : 

"The  Western  Union  Telegraph  Company,  a  corporation 
duly  organized  and  existing  under  the  laws  of  the  State  of 
New  York  and  a  citizen  of  said  State,  brings  this  its  bill 
against  Prank  Ratterman,  treasurer  of  Hamilton  county, 
Ohio,  and  a  citizen  of  the  State  of  Ohio. 

"And  thereupon  your  orator  complains  and  says : 

"  That  its  principal  office  is,  and  during  the  times  herein- 
after mentioned  was,  in  the  city  of  New  York ;  that  during 
said  time  it  had  been  and  now  is  engaged  in  the  business  of 
receiving  and  transmitting  for  hire  telegraph  messages 
between  different  points  in  the  United  States,  and  in  the 
carrying  on  of  said  business  has  offices  in  the  city  of  Cin- 
cinnati and  at  other  points  in  the  county  of  Hamilton  and 
in  the  State  of  Ohio,  and  has  been  engaged  in  the  trans- 
mission of  messages  between  said  offices  and  other  points 
both  within  and  without  the  State  of  Ohio. 

"That  prior  to  1869  your  orator  accepted  in  writing  the 
provisions  of  the  act  of  Congress  of  July  4,  1866  (14  U.  S. 
Stats,  at  L.  221) ;  that  your  orator's  wires,  poles,  batteries, 
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office  furniture  and  other  property  in  the  State  of  Ohio 
have  been  and  are  taxed  like  other  property  in  said  State ; 
that  your  orator's  telegraph  lines  cross  nearly  all  of  the 
States  of  the  Union  and  occupy  portions  of  British  America, 
and  that  a  lai'ge  amount  of  the  commercial  transactions, 
business  and  intercourse  of  the  i>eople  is  carried  on  by 
means  of  their  wires. 

'*That  in  the  month  of  May,  1887,  your  orator,  under 
protest,  delivered  to  the  auditor  of  said  county  a  statement, 
as  required  by  Revised  Statutes  of  Ohio,  §  2778,  showing 
the  entire  receipts  of  your  orator  in  said  county  for  the  year 
next  preceding,  which  said  gross  receipts  amounted  to  the 
sum  of  1^175,210.88,  and  were  principally  for  business  be- 
tween ix)ints  in  the  State  of  Ohio  and  points  outside  the 
State  of  Ohio  —  that  is  to  say,  the  receipts  of  your  orator 
for  messages  and  business  i)ertaining  to  commerce  between 
the  States,  and  not  for  messages  between  different  jx)ints 
within  the  State  of  Ohio;  that  thereux)on  said  auditor 
assessed  a  tax  thereon  amounting  to  five  thousand  two  hun- 
dred and  six  and  90-100  dollars. 

''Your  orator  savs  that  said  tax  is  iUeml  and  void  and 
in  violation  of  the  Constitution  of  the  United  States. 

''  Your  orator  has  offered  to  the  defendant  and  is  ready 
and  willing  to  x>ay  to  him  the  taxes  chargeable  against  its 
personal  proi)erty  within  said  county,  but  the  defendant 
refuses  to  accept  payment  thereof  unless  your  orator  also 
at  the  same  time  pays  said  total  assessment  for  all  of  said 
gross  receipts ;  and,  unless  restrained,  the  defendant  will 
impose  and  enforce  the  i)enalties  for  non-piiyment  of  said 
tax  provided  for  by  Revised  Statutes  of  Ohio,  §  2843,  to  the 
interference,  stoppage  and  destruction  of  your  orators 
business. 

'*  Wherefore,  your  orator  prays  that  the  defendant  may 
be  required  to  accept  payment  of  so  much  of  said  tax 
assessment  as  covers  the  proj^ity  of  your  orator  in  the 
said  county,  and  that  he  may  be  enjoined  by  preliminary 
injunction  and  by  final  decree  from  levying  or  collecting 
the  balance  of  said  assessment. 
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"  Tour  orator  prays  that  a  writ  of  subpoena  may  issue 
against  the  defendant,  and  that  your  orator  may  have  such 
other  and  further  relief  as  it  is  in  equity  and  good  con- 
science entitled  to." 

To  this  bill  a  general  demurrer  was  filed,  which  was  over- 
ruled by  the  court.     The  record  then  proceeds  as  follows  : 

''  And  thereupon  it  was  agreed  by  and  between  the  com- 
plainant and  defendant  that  the  cause  be  submitted  to  the 
court  on  the  bill  without  further  pleading  to  the  same  by 
the  defendant,  upon  the  following  facts  : 

"  That  of  the  entire  receipts  mentioned  in  the  bill,  $142,- 
164. 18  were  for  business  done  by  the  plaintiff  between  its 
offices  in  said  county  and  points  outside  of  the  State  of 
Ohio  —  that  is,  for  messages  and  business  pertaining  to  com- 
merce between  the  States  and  not  for  messages  between 
different  points  within  the  State  of  Ohio — and  that  the 
balance  of  said  receipts,  to  wit,  $33,056.70,  was  for  business 
between  the  offices  of  the  plaintiff  in  said  county  and  other 
points  within  the  State  of  Ohio ;  and  that  if  said  receipts 
had  been  so  separated  and  apportioned,  and  said  tax  had 
been  separately  assessed  on  the  basis  of  such  separation 
and  apportionment,  the  amount  of  said  total  tax  of  $5,206.90 
apportionable  to  said  receipts  for  interstate  commerce 
would  be  $3,931.51,  and  the  amount  apportionable  to  said 
receipts  for  business  between  the  offices  of  the  complainant 
in  said  county  and  other  points  within  the  State  of  Ohio 
would  have  been  $910.40 ;  and  that  the  remainder  of  said 
sum  of  85,206.90,  viz.,  $364.99,  was  for  tax  assessed  upon 
the  personal  property  of  the  said  complainant  within  the 
said  county  of  Hamilton  aforesaid,  namely,  upon  its  instru- 
ments, wires,  poles,  and  other  chattel  property  which  were 
returned  by  said  complainant  to  the  auditor  of  said  county 
at  a  valuation  of  $18,059. 

"That  Exhibit  'A,'  hereto  annexed  and  made  a  part  of 
this  stipulation,  is  a  copy  of  the  return  made  by  complain- 
ant to  the  auditor  of  said  county  in  pursuance  of  the  law  of 
the  State  of  Ohio,  and  that  said  complainant  made  no  other 
return  and  furnished  no  other  information  to  said  auditor 
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at  tlie  time  of  said  return,  save  what  is  contained  in  said 
Tvinrn, 

*'Thiit  Exhibit  'B,'  hereto-  annexed  and  made  a  part 
h(^reof,  is  a  copy  of  the  return  of  the  chattel  property  of 
said  complainant  made  at  the  same  time  to  said  auditor. 

'*It  is  further  agreed  that  the  auditor  of  said  county 
p]ac(Hl  on  the  tax  duplicate  of  said  county  said  sums  of 
$l7r),21().88  and  $18,059  as  the  personal  property  of  said 
c()mi)lainant,  to  be  assessed  for  taxation  in  said  county  of 
Hamilton,  and  that  the  rate  of  taxation  assessed  thereupon 
was  tlie  same  as  was  assessed  against  the  personal  property 
UhUhI  for  taxation  by  the  citizens  of  said  county. 

'*  It  is  further  agreed  that  complainant,  prior  to  Decem- 
ber 20,  1887,  offered  to  pay  the  tax  properly  assessable 
aK^ilnst  said  return  of  $18,059  for  personal  property,  but  the 
d(»f(Midant  refused  to  accept  payment  of  said  assessment  of 
$5,200.00  unless  the  whole  were  paid.  The  plaintiff  did  not 
disclose  to  said  auditor  at  the  time  it  made  said  return 
wluit  ])()rtion,  if  any,  of  the  gross  receipts  of  its  said  offices 
in  said  (H)unty  was  for  interstate  commerce. 

''  It  is  further  agreed  that  neither  said  auditor  nor  said 
tn^asurt^r  had  any  actual  knowledge  that  any  portion  of 
tho  returns  of  said  gross  receipts  was  for  the  interstate 
oonimenHi  business,  and  said  officers  knew  that  plaintiff's 
said  busln(\ss  included  interstate  commerce. 

**  And  the  only  knowledge  said  auditor  and  said  treas- 
un>rlia(l  of  the  business  of  said  company  and  what  said 
rtM»t^ij)ts  \v(MH^  (lorivtHl  from  was  from  the  returns  hereto 
anm^xtnl,  marked  Exhibit  'A/  and  from  their  knowledge 
an  afon^sald  of  tht*  i>laintiff'8  business. 

**The  caus(>  being  thus  submitted  to  the  court  on  the 
fon^goiag  stipulation  of  facts  and  the  argument  of  counsel, 
thi^  court  is  of  the  opinion  that  said  receipts  and  tax  may 
bo  st^panittMl  and  ai>portioned,  and  that  said  tax,  so  far  as 
HO  Ht^paintetl  and  api>ortioned  to  siiid  receipts  derived  from 
tlu^  intei^statc  <*o!nmonu\  is  unconstitutional  and  void,  but 
valid  apportlonablt^  ti>  siild  i^ivoipts  derived  from  State 
b\isintvNs, 
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"It  is  thereupon  ordered  hj  the  court,  adjudged  and 
decreed,  that  the  defendant  is  hereby  forever  enjoined  from 
collecting  on  said  assessment  of  $5,206.90  more  than  the 
smn  of  $1,275.39,  and  an  injunction  is  refused  as  to  the 
balance  of  said  tax.  It  is  further  ordered  that  the  defend- 
ant pay  the  costs  of  this  suit." 

The  judges  of  the  Circuit  Court,  upon  this  state  of  facts, 
made  the  following  certificate  of  a  difference  of  opinion : 

"This  is  to  certify  that  at  the  hearing  of  the  above 
entitled  cause  before  Hon.  Howell  E.  Jackson,  circuit 
judge,  and  George  K.  Sage,  district  judge,  said  judges 
differed  in  opinion  upon  the  following  questions  of  law,  to 
wit: 

"Whether  a  single  tax,  assessed  under  the  Revised 
Statutes  of  Ohio,  section  2778,  upon  the  receipts  of  a  tele- 
graph company,  which  receipts  were  derived  partly  from 
interstate  commerce  and  partly  from  commerce  within  the 
State,  but  which  were  returned  and  assessed  in  gross  and 
without  separation  or  apportionment,  is  wholly  invalid, 
or  invalid  only  in  the  proportion  and  to  the  extent  that 
said  receipts  were  derived  from  interstate  commerce. 

"  And  the  district  judge  being  of  the  opinion  that  such  a 
tax  is  wholly  invalid,  and  the  circuit  judge  being  of  the 
opinion  that  it  is  invalid  only  to  the  extent  and  in  the  pro- 
portion that  the  receipts  upon  which  it  is  based  were 
derived  from  interstate  commerce,  said  question  is  hereby 
certified  to  the  Supreme  Court  of  the  United  States  for  its 
opinion. 

"Howell  E.  Jackson,  Circuit  Judge. 

"George  R.  Sage,  District  Judge." 

Latorence  MaxweU,  Jr.j  for  the  Western  Union  Tele- 
graph Company;  William  M,  Ramsay^  William  Brown 
and  CharleB  W.  Wells ^  were  with  him  on  the  brief. 

Thomas  McDougall  and  David  K.  Watson^  Attorney- 
General  of  the  State  of  Ohio,  for  Ratterman  ;  William  A. 
Davidson^  county  solicitor  for  Hamilton  county,  Ohio,  was 
with  them  on  the  brief. 

Milleb,  J. :  The  case  has  been  very  fully  argued  before 
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at  the  time  of  said  return,  save  what  is  contained  in  said 
return. 

"That  Exhibit  'B,'  hereto  annexed  and  made  a  part 
hereof,  is  a  copy  of  the  return  of  the  chattel  property  of 
said  complainant  made  at  the  same  time  to  said  auditor. 

"It  is  further  agreed  that  the  auditor  of  said  county 
placed  on  the  tax  duplicate  of  said  county  said  sums  of 
$175,210.88  and  $18,059  as  the  personal  property  of  said 
complainant,  to  be  assessed  for  taxation  in  said  county  of 
Hamilton,  and  that  the  nite  of  taxation  assessed  thereupon 
was  the  same  as  was  assessed  against  the  personal  property 
listed  for  taxation  by  the  citizens  of  said  county. 

"It  is  further  agreed  that  complainant,  prior  to  Decem- 
ber 20,  1887,  offered  to  pay  the  tax  properly  assessable 
against  said  return  of  $18,059  for  personal  property,  but  the 
defendant  refused  to  accept  payment  of  said  assessment  of 
$5,206.90  unless  the  whole  were  paid.  Tlie  plaintiff  did  not 
disclose  to  said  auditor  at  the  time  it  made  said  return 
what  portion,  if  any,  of  the  gross  receipts  of  its  said  offices 
in  said  county  was  for  interstate  commerce. 

"  It  is  further  agreed  that  neither  said  auditor  nor  said 
treasurer  had  any  actual  knowledge  that  any  portion  of 
the  returns  of  said  gross  receipts  was  for  the  interstate 
commerce  business,  and  said  officers  knew  that  plaintiff's 
said  business  included  interstate  commerce. 

"  And  the  only  knowledge  said  auditor  and  said  treas- 
urer had  of  the  business  of  said  company  and  what  said 
receipts  were  derived  from  was  from  the  returns  hereto 
annexed,  marked  Exhibit  *A,'  and  from  their  knowledge 
as  aforesaid  of  the  plaintiff's  business. 

"The  cause  being  thus  submitted  to  the  court  on  the 
foregoing  stipulation  of  facts  and  the  argument  of  counsel, 
the  court  is  of  the  opinion  that  said  receipts  and  tax  may 
be  separated  and  apportioned,  and  that  said  tax,  so  far  as 
so  separated  and  apportioned  to  said  receipts  derived  from 
the  interstate  commerce,  is  unconstitutional  and  void,  but 
vjilid  apportionable  to  said  receipts  derived  from  State 
business. 
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"It  is  thereupon  ordered  hj  the  court,  adjudged  and 
decreed,  that  the  defendant  is  hereby  forever  enjoined  from 
collecting  on  said  assessment  of  $5,206.90  more  than  the 
sum  of  $1,275.89,  and  an  injunction  is  refused  as  to  the 
balance  of  said  tax.  It  is  further  ordered  that  the  defend- 
ant pay  the  costs  of  this  suit." 

The  judges  of  the  Circuit  Court,  upon  this  state  of  facts, 
made  the  following  certificate  of  a  difference  of  opinion : 

"  This  is  to  certify  that  at  the  hearing  of  the  above 
entitled  cause  before  Hon.  Howell  E.  Jackson,  circuit 
judge,  and  George  R.  Sage,  district  judge,  said  judges 
differed  in  opinion  upon  the  following  questions  of  law,  to 
wit : 

'*  Whether  a  single  tax,  assessed  under  the  Revised 
Statutes  of  Ohio,  section  2778,  upon  the  receipts  of  a  tele- 
graph company,  which  receipts  were  derived  partly  from 
interstate  commerce  and  partly  from  commerce  within  the 
State,  but  which  were  returned  and  assessed  in  gross  and 
without  separation  or  apportionment,  is  wholly  invalid, 
or  invalid  only  in  the  proportion  and  to  the  extent  that 
said  receipts  were  derived  from  interstate  commerce. 

"  And  the  district  judge  being  of  the  opinion  that  such  a 
tax  is  wholly  invalid,  and  the  circuit  judge  being  of  the 
opinion  that  it  is  invalid  only  to  the  extent  and  in  the  pro- 
j)ortion  that  the  receipts  upon  which  it  is  based  were 
derived  from  interstate  commerce,  said  question  is  hereby 
certified  to  the  Supreme  Court  of  the  United  States  for  its 
opinion. 

"Howell  E.  Jackson,  Circuit  Judge. 

"George  R.  Sage,  District  Judge." 

Lavyrence  Maxwell,  Jr.,  for  the  Western  Union  Tele- 
graph Company;  William  M.  Ramsay ,  William  Broton 
and  Charles  W.  Wells,  were  with  him  on  the  brief. 

Thomas  McDougall  and  David  K.  Watson,  Attomey- 
Oeneral  of  the  State  of  Ohio,  for  Ratterman  ;  William  A. 
Davidson,  county  solicitor  for  Hamilton  county,  Ohio,  wbs 
with  them  on  the  brief. 

MiLLEB,  J. :  The  case  has  been  very  fully  argued  before 
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US  upon  all  the  matters  properly  presented  by  the  record, 
and  it  seems  probable  from  the  amicable  nature  of  the 
proceedings  and  the  agreement  as  to  a  statement  of  facts 
upon  which  the  case  was  to  be  tried,  without  answer  being 
filed  to  the  bill,  that  the  purpose  was  to  obtain  the  judg- 
ment of  this  court  upon  the  general  subject  of  the  liability  o£ 
the  corporation  to  taxation  upon  the  amount  of  its  receipts, 
and  that  the  certificate  of  a  difference  of  opinion  has  been 
used  for  that  purpose. 

With  regard  to  the  question  which  is  certified  to  us  as 
dividing  the  opinions  of  the  judges  of  the  Circuit  Court, 
we  do  not  think  that  there  is  any  diflSculty,  and  can  hardly 
•see  how  it  arose  in  the  present  case.  That  question  is 
*' whether  a  single  tax,  assessed  under  the  Revised  Statutes 
of  Ohio,  section  2778,  upon  the  receipts  of  a  telegraph  com- 
pany, which  receipts  were  derived  partly  from  interstate 
commerce  and  partly  from  commerce  within  the  State,  but 
which  were  returned  and  assessed  in  gross  and  without 
separation  or  apportionment,  is  wholly  invalid,  or  invalid 
only  in  the  proportion  and  to  the  extent  that  said  receipts 
were  derived  from  interstate  commerce." 

We  do  not  think  this  particular  question  is  material  in 
this  case,  because  the  state  of  facts  agreed  upon  by  the 
parties  makes  this  separation,  and  presents  the  matter  to 
the  court  freed  from  the  point  raised  by  the  question  that 
the  tax  was  not  separable.  Nor  do  we  believe,  if  there 
were  allegations  either  in  the  bill  or  answer  setting  up  that 
part  of  the  tax  was  from  interstate  commerce  and  part 
from  commerce  wholly  within  the  State,  that  there  would 
have  been  any  difficulty  in  securing  the  evidence  of  the 
amount  of  receipts  chargeable  to  these  separate  classes  of 
telegrams,  by  means  of  the  appointment  of  a  referee  or 
master  to  inquire  into  that  fact  and  make  report  to  the 
court.  Neither  are  we  of  opinion  that  there  is  any  real 
question,  under  the  decisions  of  this  court,  in  regard  to 
holding  that  so  far  as  this  tax  was  levied  upon  receipts 
properly  appurtenant  to  interstate  commerce  it  was  void, 
and  that  so  far  as  it  was  only  upon  commerce  wholly  within 
the  State  it  was  valid. 
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This  precise  question  was  adjudged  in  the  case  of  the 
Slate  Ft  eight  Tax^  16  Wall.  232.  That  was  a  case  in  which 
a  statute  of  the  State  of  Pennsylvania  was  examined  which 
provided  for  a  tax  upon  every  ton  of  freight  transported  by 
any  railroad  or  canal  in  that  State,  at  certain  rates — two 
cents  for  one  class  of  freight,  three  cents  for  another,  and 
five  cents  for  still  another  class.  The  payment  of  this  tax 
was  resisted  by  the  Reading  Railroad  Company  upon  the 
ground  that  it  was  levied  on  interstate  commerce.  The 
company  made  returns  to  the  accounting  officers  of  the 
Commonwealth,  in  which  they  stated  separately  the 
amount  of  freight  whose  transportation  was  wholly  within 
the  State,  and  also  the  amount  of  the  transportation  of 
freight  brought  into  or  carried  out  of  that  State.  This 
court  held  that  the  tax  upon  the  former  class,  being  upon 
commerce  wholly  within  the  State,  was  valid  under  the  law 
of  Pennsylvania  by  which  it  was  imposed,  but  that  the 
latter  classes,  being  commerce  among  the  States,  were  not 
subject  to  such  taxation. 

This  ruling  shows  that  where  the  subjects  of  taxation  can 
be  sei)arated  so  that  that  which  arises  from  interstate  com- 
merce can  be  distinguished  from  that  which  arises  from 
commerce  wholly  within  the  State,  the  court  will  act  upon 
this  distinction,  and  will  restrain  the  tax  on  interstate  com- 
merce while  permitting  the  State  to  collect  that  arising 
upon  commerce  solely  within  its  own  territory.  * 

In  JPenscicda  Telegraph  Company  t.  Western  Union 
Tdegraph  Company,  96  U.  S.  1,  it  was  decided  by  this 
court  that  the  telegraph  was  an  instrument  of  commerce ; 
that  telegraph  companies  were  subject  to  the  regulating 
power  of  Congress  in  respect  to  their  foreign  and  interstate 
business,  and  that  such  a  company  occupies  the  same  rela- 
tion to  commerce  as  a  carrier  of  messages  that  a  railroad 
company  does  as  a  carrier  of  goods. 

In  Telegraph  Cmnpany  v,  Texas,  105  U.  S.  460,  the 
same  question  presented  in  this  case  was  before  the  court — 
that  of  the  power  of  the  State  to  tax  telegraphic  messages 
received  and  delivered  by  the  same  corporation — which  is 
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now  before  us.  In  that  case  no  distinction  was  made  by 
the  statute  between  what  we  now  call  interstate  messages 
and  those  exclusively  within  the  State.  .  This  court,  there- 
fore, in  reviewing  the  decision  of  the  Supreme  Court  of  the 
State  of  Texas,  which  had  allowed  no  deduction  for  taxes 
on  messages  sent  out  of  the  State,  or  by  government  officers 
on  government  business,  said :  "It  follows  that  the  judg- 
ment, so  far  as  it  includes  the  tax  on  messages  sent  out  of  the 
State,  or  for  the  government  on  public  business,  is  erron- 
eous. The  rule  that  the  regulation  of  commerce  which  is 
confined  exclusively  vrtthin  the  jurisdiction  and  territory  of 
a  State,  and  does  not  affect  other  nations  or  States  or  the 
Indian  tribes,  that  is  to  say,  the  purely  internal  commerce 
of  a  State,  belongs  exclusively  to  the  State,  is  as  well 
settled  as  that  the  regulation  of  commerce  which  does  affect 
other  nations  or  States  or  the  Indian  tribes  belongs  to  Con- 
gress. Any  tax,  therefore,  which  the  State  may  put  on 
messages  sent  by  private  parties,  and  not  by  the  agents  of 
the  government  of  the  United  States,  from  one  place  to 
another,  exclusively  within  its  own  jurisdiction,  will  not  be 
repugnant  to  the  Constitution  of  the  United  States. 
Whether  the  law  in  Texas,  in  its  present  form,  can  be  used 
to  enforce  the  collection  of  such  a  tax  is  a  question  en- 
tirely within  the  jurisdiction  of  the  courts  of  the  State,  and 
as  to  which  we  have  no  power  of  review." 

The  court  reversed  the  judgment  of  the  Supreme  Court 
of  Texas,  and  remanded  the  cases  with  instructions  for  such 
further  proceedings  as  justice  might  require.  Evidently, 
the  purpose  of  this  was  to  permit  the  Supreme  Court  of 
that  State,  if  it  could  separate  the  taxes  upon  the  two 
classes  of  telegrams,  to  do  so,  and  to  render  judgment 
accordingly. 

In  the  recent  case  of  the  Western  Union  Tel,  Co.  t. 
AtUnrp^j-Getieral  of  the  Commonwealth  of  Massachu^ 
setts,  125  U.  S.  530,  decided  at  this  term,  a  tax  was  levied 
upon  that  corporation,  apportioned  under  the  laws  of  Mas- 
sachusetts, upon  the  taxable  value  of  its  capital  stock.  The 
ratio  which  should  have  been  allotted  to  that  Common- 
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wealth  may  be  supposed  to  have  been  properly  apportioned 
to  it,  ascertaining  that  i)ortion  by  means  of  the  Isngth  of 
the  lines  of  the  company  in  relation  to  the  entire  mileage 
of  its  lines  in  the  United  States.  The  payment  of  the  tax 
was  resisted,  however,  partly  upon  the  ground  that  it  was 
levied  upon  interstate  commerce,  but  mainly  because  it  was 
asserted  to  be  a  violation  of  the  rights  conferred  on  the 
company  by  the  Act  of  July  24,  1866,  now  title  LXV  sec- 
tions 5263  to  5269  of  the  Revised  Statutes.  It  was  alleged 
that  the  defendant  company,  having  accepted  the  provisions 
of  that  law,  was  entirely  exempt  from  taxation  by  the 
State.  This  court,  however,  held  that  this  exemption  only 
extended  under  that  law  to  so  much  of  the  lines  of  the 
telegraph  company  as  were,  in  the  language  of  section 
5263,  * '  through  and  over  any  portion  of  the  public  domain 
of  the  United  States,  over  and  along  any  of  the  military  or 
post-roads  of  the  United  States  which  have  been  or  may 
hereafter  be  declared  such  by  law,  and  over,  under  or  across 
the  navigable  streams  or  waters  of  the  United  States." 

It  was  shown  in  that  case  that,  of  the  2,833.05  miles  of 
the  lines  of  the  defendant  corporation  within  the  boundaries 
of  Massachusetts,  more  than  2,334.55  miles  came  within 
the  terms  of  that  section,  being  over  or  along  post-roads, 
made  such  by  the  United  States,  or  over,  under  or  across 
its  navigable  streams  or  waters,  leaving  only  498.50  miles 
not  within  such  description,  on  which  the  company  offered 
to  pay  the  proi)ortion  of  the  tax  assessed  against  it  accord- 
ing to  mileage  by  the  State  authorities. 

We  refer  to  this  now  only  for  the  purpose  of  showing 
how  easily  the  subject  of  taxation  which  is  forbidden  by 
the  Constitution  may  be  separated  from  that  which  is  per- 
missible in  this  class  of  cases.     The  court  held  in  that  case 

*  

that  this  tax,  being  in  effect  levied  upon  the  capital  stock 
or  property  of  the  company  in  the  State  of  Massachusetts, 
which  was  ascertained  upon  tho  basis  of  the  proportion 
which  the  length  of  its  lines  in  that  State  bore  to  their 
entire  length  throughout  the  whole  country,  and  not  upon 
its  messages  or  upon  the  receipts  for  such  messages,  was 
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a  valid  tax.  The  question  of  interstate  commerce,  as  affect- 
ing the  tax  in  that  action,  was  very  little  pressed  by 
counsel  for  the  company,  but  they  relied  upon  the  privilege 
granted  by  section  6263,  already  cited,  to  companies  which 
accepted  its  provisions,  and  upon  the  fact  that  a  large  pro- 
portion of  the  lines  of  the  defendant  telegraph  company 
were  over  or  along  post-roads,  or  over,  under  or  across  the 
navigable  streams  or  waters  of  the  United  States. 

In  the  present  case  counsel  for  the  telegraph  company 
have  argued  that  this  statute  secures  the  corporation  from 
taxation  of  any  kind  whatever,  and  especially  as  to  receipts 
arising  from  messages  sent  over  its  lines  ;  but  that  question 
does  not  arise  in  this  action,  because  there  is  no  allegation 
or  averment,  either  in  the  bill  itself  or  in  the  statement  of 
facts,  that  any  part  of  the  lines  of  the  telegraph  company 
in  the  State  of  Ohio  is  built  over  or  along  a  post-road,  or 
comes  within  the  provisions  of  section  5263.  The  only 
reference  to  this  subject  is  in  the  following  allegations  of 
the  bill :  ' '  That  prior  to  1869  your  orator  accepted  in 
writing  the  provisions  of  the  act  of  Congress  of  July  4, 
1866, 14  Stat.  221."  Under  this  allegation  the  complainant 
can,  of  course,  claim  no  benefit  from  the  provisions  of  that 
section,  for  it  does  not  .«,ppear  that  any  part  of  the  com- 
pany's  line  comes  within  the  description  of  this  section  of 
the  Revised  Statutes. 

Under  these  views,  we  answer  the  question,  in  regard  to 
which  the  judges  of  the  Circuit  Court  divided  in  opinion, 
by  saying  that  a  single  tax,  assessed  under  the  Revised 
Statutes  of  Ohio,  upon  the  receipts  of  a  telegraph  company 
which  are  derived  partly  from  interstate  commerce  and 
partly  from  commerce  within  the  State,  but  which  were 
returned  and  assessed  in  gross  and  without  separation  or 
apportionment,  is  not  wholly  invalid,  but  is  invalid  only  in 
proportion  to  the  extent  that  such  receipts  were  derived 
from  interstate  commerce.  Concurring,  therefore,  with  the 
circuit  judge  in  his  action,  enjoining  the  collection  of  the 
taxes  on  that  portion  of  the  receipts  derived  from  inter- 
state commerce^  and  permitting  the  treasurer  to  collect  the 
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other  tax  upon  property  of  the  company  and  upon  receipts 
derived  from  commerce  entirely  within  the  limits  of  the 
State,  this  decree  is  affirToed. 


Note.— This  case  is  cited  in  the  following  cases,  post :  W,  U.  Td,  Co.  v. 
Commonwealth  ;  Leloup  v.  Port  of  Mobile. 
See  note  to  W.  U.  Tel.  Co.  v.  Commonwealth,  poet. 


Edward  Leloup  v.  Port  of  Mobile. 

U,  S.  Supreme  Court,  May  14, 1888, 

(127  U.  S.  640.) 

Constitutional  law.— Interstate  commerce. — Taxation. 

"  No  State  has  the  right  to  lay  a  tax  on  interstate  commerce  in  any  form, 
whether  by  way  of  duties  laid  on  the  transportation  of  the  subjects  of 
that  commerce,  or  on  the  receipts  derived  from  that  transportation,  or 
on  the  occupation  or  business  of  carrying  it  on ;  and  the  reason  is  that 
sach  taxation  is  a  burden  on  that  conmierce,  and  amounts  to  a  regula- 
tion of  it,  which  belongs  solely  to  Ck)ngress." 

Accordingly  held  that  an  ordinance  of  th4||^rt  of  Mobile,  a  municipal  cor- 
poration, adopted  pursuant  to  its  charter,  imposing  a  license  tax  on  tele- 
graph companies  and  a  fine  for  its  violation,  was  unconstitutional  and 
void. 

Cases  in  this  series  cited  in  opinion :  Pensacola  Teh  Co.  v.  W,  U,  Tel,  Co., 
vol.  1,  p.  250;  Telegraph  Co,  v.  Texas,  voL  1,  p.  878;  W,  U,  Tel,  Co,, 
V.  Pendleton,  ante,  p.  50  ;  Ratterman  v.  W,  U.  Tel.  Co.,  ante,  p.  68 ;  W. 
U.  Tel.  Co.  V.  Maesaehusetts,  ante,  p.  57. 

Error  to  the  Supreme  Court  of  Alabama.     The  facts  and 
points  at  issue  are  stated  in  the  opinion. 

Oaylord  B.  ClarJc^  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court : 
This  was  an  action  brought  in  the  Mobile  Circuit  Court, 


80 AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Edward  Leloup  t.  Port  of  Mobile. 

in  the  State  of  Alabama,  by  the  Port  of  Mobile,  a  munici- 
pel  corporation,  against  Edward  Leloup,  agent  of  the 
Western  Union  Telegraph  Company,  to  recover  a  penalty 
imposed  upon  him  for  the  violation  of  an  ordinance  of  said 
corporation,  adopted  in  pursuance  of  the  powers  given  to 
it  by  the  Legislature  of  Alabama,  and  in  force  in  August, 
1883.     The  ordinance  was  as  follows,  to  wit : 

'*  Be  it  ordained  by  the  Mobile  Police  Board,  that  the  license  tax  for  the 
year,  from  the  15th  of  March,  1883,  to  the  15th  of  March,  1884,  be,  and  the 
flame  is  hereby,  fixed  as  follows : 

**  On  telegraph  companies,  $225. 

**  Be  it  further  ordained :  For  each  and  every  violation  of  the  aforesaid 
ordinance,  the  person  convicted  thereof  shaU  be  fined  by  the  recorder  not 
less  than  one  nor  more  than  fifty  dollars." 

The  complaint  averred  that  the  defendant,  being  the 
managing  agent  of  the  Western  Union  Telegraph  Company, 
a  corporation  having  its  place  of  business  in  the  said  port 
of  Mobile,  and  then  and  there  engaged  in  the  business  and 
occupation  of  transmitting  telegrams  from  and  to  points 
within  the  State  of  Alabama  and  between  the  private  indi- 
viduals of  the  State  of  Alabama,  as  well  as  between  citizens 
of  said  State  and  citizens  of  other  States,  committed  a 
breach  of  said  ordinance  by  neglecting  and  refusing  to  pay 
said  license  to  the  said  municipal  corporation.  The  com- 
plainant further  averred  that  for  this  breach  the  recorder 
of  the  port  of  Mobile  imposed  on  the  defendant  a  fine  of 
five  dollars,  for  which  sum  the  suit  was  brought. 

The  defendant  pleaded  that  at  the  time  of  the  alleged 
breach  of  said  ordinance  he  was  the  duly  appointed  mana- 
ger, at  the  port  of  Mobile,  of  the  Western  Union  Telegraph 
Company.  That  said  company  "was,  prior  to  the  fifth  day 
of  June,  1867,  a  telegraph  company  duly  incorporated  and 
organized  under  the  laws  of  the  State  of  New  York,  and  by 
its  charter  authorized  to  construct,  maintain  and  oj)erate 
lines  of  telegraph  in  and  between  the  various  States  of  the 
Union,  including  the  State  of  Alabama.  That  on  said  fifth 
day  of  June,  1867,  the  said  t^ilegraph  company  duly  filed  its 
written  acceptance  with  Postmaster-General  of  the  United 
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States  of  the  restrictions  and  obligations  of  an  act  of  Con- 
gress entitled  'An  act  to  aid  in  the  constraction  of  tele- 
graph  lines  and  to  secnre  to  the  government  the  use  of  the 
same  for  postal,  milita;ry,  and  other  purposes,'  approved 
July  24,  1866.  That  in  accordance  with  the  authority  of 
its  said  charter  and  the  said  act  of  Congress,  and  by  agree- 
ment with  the  raUroad  companies,  the  said  telegraph  com- 
pany constructed  its  lines  and  was,  at  the  time  of  the  said 
alleged  breach  of  said  ordinance,  maintaining  and  operat- 
ing said  lines  of  telegraph  on  the  various  public  railroads 
leading  into  or  through  the  said  port  of  Mobile,  to  wit, 
the  Mobile  and  Ohio  railroad,  a  railroad  extending  from 
the  said  port  of  Mobile,  in  Alabama,  through  the  States  of 
Mississippi,  Tennessee  and  Kentucky,  to  Cairo,  in  the 
State  of  Illinois;  the  Louisville  and  Nashville  railroad, 
extending  from  Cincinnati,  in  the  State  of  Ohio,  through 
said  port  of  Mobile  to  New  Orleans,  in  the  State  of 
Louisiana,  with  a  branch  extending  from  said  State  of  Ala- 
bama over  the  Pensacola  and  Louisville  railroad  to  Pensa- 
cola,  in  the  State  of  Florida.  That  the  said  telegraph  lines 
so  running  into  or  through  said  port  of  MobUe  connected 
with  and  extended  beyond  the  termini  of  the  said  railroads 
over  other  railroads,  making  continuous  lines  of  telegraph 
from  the  office  of  said  company,  in  said  port  of  Mobile,  to, 
through  and  over  all  the  principal  railroads,  post-roads 
and  military  roads  in  and  of  the  United  States,  and  hav- 
ing offices  for  the  transaction  of  telegraph  business  in  the 
departments  at  Washington,  in  the  District  of  Columbia, 
and  in  all  the  principal  cities,  towns  and  villages  in  each  of 
the  United  States  and  in  the  territories  thereof.  That  all 
of  said  railroads  so  leading  into  and  through  the  said  port 
of  Mobile  and  elsewhere  in  the  United  States  are  public 
highways,  and  that  the  daily  mails  of  the  United  States  are 
r^rdarly  carried  thereon,  under  authority  of  law  and  the 
direction  of  the  Postmaster-General,  and  that  said  railroads 
and  each  of  them  are  post-roads  of  the  United  States.  That 
said  telegraph  lines  are  also  constructed  under  and  across 
the  navigable  streams  of  the  United  States,  in  the  State  of 
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Alabama  and  in  the  other  States  of  the  Union,  but  in  all 
cases  said  lines  are  so  constructed  and  maintained  as  not  to 
obstruct  the  navigation  of  such  streams  and  the  ordinary- 
travel  on  such  military  and  post  roads.  That  the  said  tele- 
graph company  was,  before  and  during  said  year,  commenc- 
ing March  15,  1883,  and  now  is,  engaged  in  the  business  of 
sending  and  receiving  telegrams  over  said  lines  for  the 
public  between  its  said  office  in  the  port  of  Mobile  and 
other  places  in  other  States  and  territories  of  the  United 
States,  and  to  and  from  foreign  countries  ;  also  in  sending 
telegraphic  communications  between  the  several  depart- 
ments of  the  Government  of  the  United  States  and  their 
officers  and  agents,  giving  priority  to  said  official  tele- 
graphic communications  over  all  other  business.  And 
defendant  avers  that  said  official  telegrams  have  been  and 
are  sent  at  rates  which  have  been  fixed  by  the  Postmaster- 
General  annually  since  the  said  6th  day  of  June,  1867.  And 
defendant  avers  that  as  the  manager  of  said  company  and 
in  its  name  and  under  its  direction  and  appointment,  and  in 
no  other  manner  or  capacity,  was  he  engaged  in  said  tele- 
graph business  at  the  time  and  in  the  manner  as  aUeged  in 
said  complaint. ' ' 

To  this  plea  a  demurrer  was  filed  and  sustained  by  the 
court,  and  judgment  was  given  for  the  plaintiff ;  and,  oil 
appeal  to  the  Supreme  Court  of  Alabama,  this  judgment 
was  affirmed.  The  present  writ  of  error  is  brought  to 
review  the  judgment  of  the  Supreme  Court.  That  court 
adopted  its  opinion  given  on  a  previous  occasion  between 
the  same  parties,  in  which  the  Circuit  Court  had  decided  in 
favor  of  the  defendant,  and  its  decision  was  reversed.  In 
that  opinion  the  Supreme  Court  said :  ''The  defense  was 
that  the  ordinance  is  an  attempt  to  regulate  commerce  and 
violative  of  the  clause  of  tlie  Constitution  of  the  United 
States  which  confers  on  Congress  the  'power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States.' 
The  Circuit  Court  held  the  defense  good  and  gave  judg- 
ment against  the  port  of  Mobile.  Is  tlie  ordinance  a  viola- 
tion of  the  Constitution  of  the  United  States?    We  -vnUI 
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not  gainsay  that  this  license  tax  was  imposed  as  a  revenue 
measure — as  a  means  of  taxing  the  business,  and  thus  com- 
pelling it  to  aid  in  supporting  the  city  government.  That 
no  revenue  for  State  or  municipal  purposes  can  be  derived 
from  the  agencies  or  instrumentalities  of  commerce,  no  one 
will  contend  The  question  generally  mooted  is,  how  shall 
this  end  be  attained?  In  the  light  of  the  many  adjudica- 
tions on  the  subject,  the  ablest  jurists  will  admit  that  the 
line  which  separates  the  i)ower  from  its  abuse  is  some- 
times very  difficult  to  trace.  No  possible  good  could  come 
of  any  attempt  to  collate,  explain  and  harmonize  them. 
We  will  not  attempt  it.  We  confess  ourselves  unable  to 
draw  a  distinction  between  this  case  and  the  principle 
involved  in  Oshorne  v.  Mobile^  16  Wall.  479.  In  that  case 
the  license  levy  was  upheld,  and  we  think  it  should  be  in 
this.     Joseph  V.  Randolph^  71  Ala.  499." 

In  approaching  the  question  thus  presented,  it  is  proper 
to  note  that  the  license  tax  in  question  is  purely  a  tax  on 
the  privilege  of  doing  the  business  in  which  the  telegraph 
company  was  engaged.  By  the  laws  of  Alabama  in  force 
at  the  time  this  tax  was  imposed,  the  telegraph  company 
was  required,  in  addition,  to  pay  taxes  to  the  State,  county, 
and  port  of  Mobile,  on  its  poles,  wires,  fixtures  and  other 
property,  at  the  same  rate  and  to  the  same  extent  as  other 
corporations  and  individuals  were  required  to  do.  Besides 
the  tax  on  tangible  property,  they  were  also  required  to 
pay  a  tax  of  three-quarters  of  one  per  cent,  on  their  gross 
receipts  within  the  State. 

The  question  is  squarely  presented  to  us,  therefore, 
whether  a  State,  as  a  condition  of  doing  business  within 
its  jurisdiction,  may  exact  a  license  tax  from  a  telegraph 
company,  a  large  part  of  whose  business  is  the  transmis- 
sion of  messages  from  one  State  to  another  and  between  the 
United  States  and  foreign  countries,  and  which  is  invested 
with  the  i)owers  and  privileges  conferred  by  the  act  of 
Congress  passed  July  24,  1866,  and  other  acts  incorporated 
in  title  LXV  of  the  Revised  Statutes.  Can  a  State  pro- 
hibit such  a  company  from  doing  such  a  business  within 
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its  jurisdiction,  unless  it  will  pay  a  tax  and  procure  a  license 
for  the  privilege?  If  it  can,  it  can  exclude  such  com- 
panies, and  prohibit  the  transaction  of  such  business  alto- 
gether.    We  are  not  prepared  to  say  that  this  can  be  done. 

Ordinary  occupations  are  taxed  in  various  ways,  and,  in 
most  cases,  legitimately  taxed.  But  we  fail  to  see  how  a 
State  can  tax  a  business  occupation  when  it  cannot  tax  the 
business  itself.  Of  course,  the  exaction  of  a  license  tax, 
as  a  condition  of  doing  any  particular  business,  is  a  tax  on 
the  occupation,  and  a  tax  on  the  occupation  of  doing  busi- 
ness is  surely  a  tax  on  the  business. 

Now,  we  have  decided  that  communication  by  telegraph 
is  commerce,  as  well  as  in  the  nature  of  postal  service,  and 
if  carried  on  between  different  States,  it  is  commerce  among 
the  several  States,  and  directly  within  the  power  of  regula- 
tion conferred  upon  Congress,  and  free  from  the  control  of 
State  regulations,  except  such  as  are  strictly  of  a  police 
character.  In  the  case  of  The  Pensacola  Telegraph 
Campany  v.  The  Western  Union  Telegraph  Company ^ 
96  U.  S.  1,  we  held  that  it  was  not  only  the  right,  but  the 
duty,  of  Congress  to  take  care  that  intercourse  among  the 
States  and  the  transmission  of  intelligence  between  them  be 
not  obstructed  or  unnecessarily  incumbered  by  State  legisla- 
tion ;  and  that  the  act  of  Congress  passed  July  24,  1866, 
above  referred  to,  so  far  as  it  declares  that  the  erection  of 
telegraph  lines  shall,  as  against  State  interference,  be  free 
to  all  who  accept  its  terms  and  conditions,  and  that  a  tele- 
graph company  of  one  State  shall  not,  after  accepting  them, 
be  excluded  by  another  State  from  prosecuting  its  business 
within  her  jurisdiction,  is  a  legitimate  regulation  of  com- 
mercial intercourse  among  the  States,  and  is  also  appro- 
priate legislation  to  execute  the  powers  of  Congress  over 
the  postal  service.  In  Western  Union  Telegraph  Conv- 
pany  v.  Texas^  105  U.  S.  460,  we  decided  that  a  State  can- 
not lay  a  tax  on  the  interstate  business  of  a  telegraph  com- 
pany, as  it  is  interstate  commerce,  and  that  if  the  company 
accepts  the  provisions  of  the  act  of  1866  it  becomes  an 
agent  of  the  United  States,  so  far  as  the  business  of  the 
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government  is  concerned ;  and  State  laws  are  unconstitu- 
tional which  impose  a  tax  on  messages  sent  in  the  service 
of  the  government,  or  sent  by  any  i)ersons  from  one  State 
to  another.  In  the  present  case,  it  is  true,  the  tax  is  not 
laid  upon  individual  messages,  but  it  is  laid  on  the  occupa- 
tion, or  the  business  of  sending  such  messages.  It  comes 
plainly  within  the  principle  of  the  decisions  made  by  this 
court  in  Hohhins  v.  The  Taxing  District  of  Shelby 
County^  120  U.  S.  489,  and  Philadelphia  and  Southern 

teamship  Co,  v.  Pennsylvania^  122  U.  S.  326. 

It  is  parallel  with  the  case  of  Brown  v.  Maryland^  12 
Wheat.  419.  That  was  a  tax  on  an  occupation,  and  this 
court  held  that  it  was  equivalent  to  a  tax  on  the  business 
carried  on — the  importation  of  goods  from  foreign  countries 
—and  even  equivalent  to  a  tax  on  the  imports  them- 
selves, and  therefore  contrary  to  the  clause  of  the  Constitu- 
tion which  prohibits  the  States  from  laying  any  duty  on 
imports.  The  Maryland  act  which  was  under  consideration 
in  that  case  declared  that  "  all  importers  of  foreign  articles 
or  commodities,  etc.,  and  all  other  persons  selling  the  same 
by  wholesale,  etc.,  shall,  before  they  are  authorized  to 
sell,  take  out  a  license,  *  *  *  for  which  they  shall  pay 
fifty  dollars,"  etc.,  subject  to  a  penalty  for  neglect  or 
refusal.  Chief  Justice  Taney,  referring  to  the  case  of 
Brown  v.  Maryland  in  Almy  v.  State  of  California^  24 
How.  169,  173,  in  which  it  was  decided  that  a  State  stamp 
tax  on  bills  of  lading  was  void,  said :  ' '  We  think  this  case 
cannot  be  distinguished  from  that  of  Brown  v.  Maryland. 
That  case  was  decided  in  1827,  and  the  decision  has  always 
been  regarded  and  followed  as  the  true  construction  of  the 
clause  of  the  Constitation  now  in  question."  *  *  * 
"The  opinion  of  the  court,  delivered  by  Chief  Justice 
Mabshall,  shows  that  [the  case]  was  carefully  and  fully 
considered  by  the  court.  And  the  court  decided  that  this 
State  law  [the  Maryland  law  under  consideration  in  Brown 
V  Maryland]  was  a  tax  on  imports,  and  the  mode  of  impos- 
ing it,  by  giving  it  the  form  of  a  tax  on  the  occupation  of 
the  imi)orter,  merely  varied  the  form  in  which  the  tax  was 

mposed,  without  varying  the  substance." 
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But  it  is  urged  that  a  portion  of  the  telegraph  company' s 
business  is  internal  to  the  State  of  Alabama,  and  therefore 
taxable  by  the  State.  But  that  fact  does  not  remove  the 
difficulty.  The  tax  affects  the  whole  business  without  dis- 
crimination. There  are  sufficient  modes  in  which  the 
internal  business,  if  not  already  taxed  in  some  other  way, 
may  be  subject  to  taxation,  without  the  imposition  of  a  tax 
which  covers  the  entire  operation  of  the  company. 

The  State  court  relies  upon  the  case  of  Osborne  v.  Mobile^ 
16  Wall.  479,  which  brought  up  for  consideration  an  ordin- 
ance of  the  city  requiring  every  express  company  or  rail- 
road company  doing  business  in  that  city,  and  having  a 
business  extending  beyond  the  limits  of  the  State,  to  pay 
an  annual  license  of  $500;  if  the  business  was  confined 
within  the  limits  of  the  State,  the  license  fee  was  only  SlOO ; 
if  confined  within  the  city,  it  was  850 ;  subject  in  each  case 
to  a  penalty  for  neglect  or  refusal  to  pay  the  charge.  This 
court  held  that  the  ordinance  was  not  unconstitutional. 
This  was  in  December  Term,  1872.  In  view  of  the  course 
of  decisions  which  have  been  made  since  that  time,  it  is 
very  certain  that  such  an  ordinance  would  now  be  regarded 
as  rei3ugnant  to  the  power  conferred  upon  Congress  to  regu- 
late commerce  among  the  several  States. 

A  great  number  and  variety  of  cases  involving  the  com- 
mercial power  of  Congress  have  been  brought  to  the  atten- 
tion of  this  court  during  the  past  fifteen  years,  which  have 
frequently  made  it  necessary  to  re-examine  the  whole  sub- 
ject with  care ;  and  the  result  has  sometimes  been  that  in 
order  to  give  full  and  fair  effect  to  the  different  clauses  of 
the  Constitution,  the  court  has  felt  constrained  to  recur  to 
the  fundamental  principles  stated  and  illustrated  with  so 
much  clearness  and  force  by  Chief  Justice  Marshall  and 
other  members  of  the  court  in  former  times,  and  to  modify 
in  some  degree  certain  dicta  and  decisions  that  have  occa- 
sionally been  made  in  the  inten^ening  period.  This  is 
always  done,  however,  with  great  caution,  and  an  anxious 
desire  to  Blace  the  final  conclusion  reached  upon  the  fairest 
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and  most  just  constructiou  of  the  Constitution  in  all  its 
parts. 

In  our  opinion  such  a  constmction  of  the  Constitution 
leads  to  the  conclusion  that  no  State  has  the  right  to  lay  a 
tax  on  interstate  commerce  in  any  form,  whether  by  way 
of  duties  laid  on  the  transportation  of  the  subjects  of  that 
commerce,  or  on  the  receipts  derived  from  that  transporta- 
tion, or  on  the  occupation  or  business  of  carrying  it  on,  and 
the  reason  is  that  such  taxation  is  a  burden  on  that  com- 
merce, and  amounts  to  a  regulation  of  it,  which  belongs 
solely  to  Congress.  This  is  the  result  of  so  many  recent 
cases  that  citation  is  hardly  necessary.  As  a  matter  of 
convenient  reference  we  give  the  following  list :  Caseof  State 
Freight  Tax^  15  Wall.  232;  Pensdcola  Telegraph  Co. 
T.  Western  Union  Telegraph  Co.,  96  U.  S.  1 ;  County 
of  Mobile  v.  Kimball,  102  U.  S.  691 ;  Western  Union 
Telegraph  Co.  T.  Texas,  105  U.  S.  460;  Moran  v.  New 
Orleans^  112  U.  S.  69 ;  Oloucester  Ferry  Co.  v.  Pennsyl- 
vania,  114  U.  S.  196;  Brown  v.  Houston,  114  U.  S.  622; 
WaMing  v  Michigan,  116  U.  S.  446  ;  PicJcard  v.  PulVman 
Southern  Car  Co.,  117  U.  S,  34;  Wabash  Railway  Co.  v. 
lUinoiSj  118  U.  S.  557 ;  Bobbins  v.  Shelby  County  Taxing 
District^  120  U.  S.  489 ;  Philadelphia  &  S.  M  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  326;  Western  Union 
Telegraph  Co.  r.  Pendleton,  112  U.  S.  347 ;  Matterman 
r.  Western  Union  Telegraph  Co.,  127  U.  S.  411. 

We  may  here  repeat,  what  we  have  so  often  said  before, 
that  this  exemption  of  interstate  and  foreign  commerce 
from  State  regulation  does  not  prevent  the  State  from  tax 
ing  the  property  of  those  engaged  in  such  conmierce  located 
within  the  State  as  the  property  of  other  citizens  is  taxed, 
nor  from  regulating  matters  of  local  concern  which  may 
incidentally  aflect  commerce,  such  as  wharfage,  pilotage, 
and  the  like.  We  have  recently  had  before  us  the  ques- 
tion of  taxing  the  property  of  a  telegraph  company,  in  the 
case  of  Western  Union  Telegraph  Co.  y.  Mdssachtisetts, 
125  U.  S.  530. 

The  result  of  the  conclusion  which  we  have  reached  is. 
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that  the  judgment  of  the  Supreme  Court  of  Alabama  must  be 
Heversedj  and  the  cause  remanded^  with  instructions  to 
reverse  the  judgraefnJb  of  the  Mobile  Circuit  Court;  and  it 
is  so  ordered. 


Note,'--'  See  note  to  next  case. 


Western  Union  Telegraph  Company,  Plflf.  in  Err.,  v. 

Commonwealth  op  Pennsylvania. 

U.  S.  Supreme  Court,  October  2Sy  1888. 
(128  U.  S.  89,  reversing  1  Am.  Elec.  Cas.  756.) 

Taxation  of  interstate  telegrams. 

A  State  cannot  tax  telegraphic  messages  sent  from  points  within  the  State 
to  points  in  other  States  ;  those  sent  from  points  in  other  States  to  points 
within  the  State;  or  those  sent  to  and  from  points  in  other  States, 
which  pass  over  lines  partly  within  the  State. 

Cases  of  this  series  cited  in  opinion :  Telegraph  Co,  v.  Texas,  vol.  1,  p.  378 ; 
Eatterman  v.  W,  U.  Tel,  Co.,  ante,  p.  68. 

The  facts  sufficiently  appear  in  the  opinion. 

M,  E,  Olmsteady  for  plaintiff  in  error. 

W,  S,  KirkpatricICy  Attorney-General  of  Pennsylvania 
and  John  F,  Sanderson^  Deputy  Attorney-General,  for 
defendant  in  error. 

Mr.  Chief  Justice  Puller  delivered  the  opinion  of  the 
court: 

Judgment  was  rendered  against  plaintiff  in  error  for 
taxes  on  telegraphic  messages  sent  from  point  to  point 
within  the  State  of  Pennsylvania  ;  on  messages  sent  from 
points  within  the  State  to  points  in  other  States  ;  on  mes- 
sages sent  from  points  in  other  States  to  points  within  the 
State,  and  on  messages  sent  to  and  from  points  in  other 
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States,  which  passed  over  lines  partly  within  the  State; 
and  the  record  discloses  the  several  amounts  of  taxes  npon 
the  several  classes  of  messages,  which,  with  commissions 
and  interest,  make  np  the  total  recovery.  It  is  clear,  and 
this  is  conceded  by  the  defendant  in  error,  that,  under  the 
decisions  in  this  court  in  Telegraph  Company  v.  Texas, 
105  TJ  S.  460,  and  Batterman  t.  Western  Union  Tele^ 
graph  Company,  127  U.  S.  411,  the  Commonwealth  was 
not  entitled  to  recover  for  the  taxes  in  question,  excepting 
in  respect  to  the  messages  transmitted  wholly  within  the 
State.  TTie  judgment  will  therefore  he  reversed^  and  the 
cause  remanded  for  such  further  proceedings  as  justice 
may  require. 

Note. — The  foregoing  five  cases  deal  with  the  power  of  a  State  to  impose 
taxes  or  penalties  upon  telegraph  companies  in  respect  to  interstate  tele- 
grams or  upon  those  who  have  availed  themselves  of  the  provisions  of  the 
act  of  Congress  of  July  2, 1866. 

In  1876  the  Supreme  Court  commission  of  Ohio  decided,  in  W,  TJ,  Tel.  Co. 
T.  Mayer,  1  Am.  Elec.  Cas.  214,  that  a  tax  on  the  gross  receipts  of  a  tele- 
graph company,  even  from  interstate  oonmierce,  is  not  a  tax  on  commerce 
so  as  to  be  obnoxious  to  the  Constitution  of  the  United  States.  No  appeal 
8?ems  to  have  been  taken  from  that  decision,  but  in  1881  the  U.  S.  Supreme 
Court,  reversing  the  Supreme  Court  of  Texas,  decided  (Telegraph  Co.  v 
Texas,  1  Am.  Elec.  Cas.  873)  that  a  fixed  and  level  tax  on  all  messages  sent, 
without  regard  to  distance  carried  or  price  charged,  was,  so  far  as  it 
operated  on  private  messages  sent  out  of  the  State,  and  on  government 
messages,  void. 

In  1884,  the  Supreme  Court  of  Indiana,  having  in  mind  and  under  con- 
sideration the  U.  S.  Supreme  Court  decision  in  Telegraph  Co,  v.  Texas, 
decided  (TT.  U.  Tel.  Co.  v.  Pendleton,  1  Am.  Elec.  Cas.  632)  that  the  statute 
of  that  State  imposing  a  penalty  upon  telegraph  companies  in  resi)ect  to 
erroneous  or  delayed  telegrams  was  valid  even  as  to  messages  to  be  trans- 
mitted without  the  State.    That  decision  was  reversed  at  i)age  50,  ante. 

It  had  meantime  been  foUowed  in  W.  U.  Tel.  Co.  v.  Meredith,  1 
Am.  Elec.  Cas.  643,  and  W  U.  Tel  Co.  v.  Ferria,  id.  782. 

The  decision  of  the  State  Supreme  Court  in  W.  U.  Tel.  Co.  v.  Cornvfum. 
VfeaUh  may  be  found  in  1  Am.  Elec.  Cas.,  at  page  756.  W.  U.  Tel.  Co.  v. 
State  Board  of  Asaesement,  1  Am.  Elec.  Cas.  844,  was  also  reversed  at  132 
U.  S.  472. 

Statements  that  the  two  last  named  cases  had  been  reversed  were  pre- 
pared for  insertion  in  vol.  1,  but  were  inadvertently  omitted  in  printing. 

A  more  extended  note  upon  this  subject  will  be  reserved  for  vol.  3. 

S3e  Index  to  vol.  1,  titles  **  Constitutional  Law,"  "  Interstate  Commerce," 
"PoRt-roads  Act,"  "T&xation." 
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The  Commonwealth  of  Pennsylvania  v.  The  American 

Bell  Telephone  Company. 

Pennsylvania  Supreme  Court,  June  28, 1889, 

(129  Pa.  St.  217.) 

Telephone  company.— Taxation. 

I 

A  foreign  oorporation,  having  no  oiTice,  agent  or  place  of  business,  in 
Pennsylvania,  and  merely  owning  instruments,  which  it  leases  to  the 
resident  corporations  operating  them,  under  contracts  made  in  another 
State,  and  having  no  property  here  except  the  telephones,  cannot  be 
taxed  here  upon  its  capital  stock,  although  it  reserved  certain  power 
over  them  and  might,  upon  breach  of  certain  conditions,  resimie  posses- 
sion of  and  operate  the  instruments. 

Error  to  Court  of  Common  Pleas  of  Dauphin  county,  to 
which  court  an  appeal  had  been  taken  from  the  decision  of 
the  Auditor-General  and  State  Treasurer  that  the  capital 
stock  of  the  telephone  company  was  taxable.  The  Common 
Pleas  decided  to  the  contrary,  and  the  Commonwealth 
appealed 

W,  S.  Kirkpatrick^  Attorney-General,  and  John  F. 
Sanderson^  Deputy  Attorney-General,  for  the  appellant. 

Wayne  Mac  Veagh^  H,  E.  Olmsted^  and  S.  B,Huey^  for  the 
appellee. 

Before  Paxson,  C.  J.,  Green,  Williams,  MoCollum, 
and  Mitchell  JJ. 

Opinion  by  Paxson,  Chief  Justice:  This  was  an  attempt 
on  the  part  of  the  Commonwealth  to  tax  the  capital  stock  of 
the  American  Bell  Telephone  Company  to  the  extent  that 
its  capital  was  employed  in  ''doing  business  within  this 
Commonwealth."     Under  the  facts  as  found  by  the  court 
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below,  we  are  very  clear  the  Commonwealtli  is  not  entitled 
to  collect  such  tax.  The  company  is  a  corporation  created 
by  the  laws  of  the  State  of  Massachusetts.  Its  principal 
office  or  place  of  business  is  in  the  city  of  Boston.  It  has 
no  office,  agent,  or  place  of  business  in  this  State.  All  the 
pontracts  for  rent  and  royalty  of  telephones  were  made  in 
Boston,  and  the  payments  therefor  were  made  there.  It 
leases  to  certain  Pennsylvania  corporations  the  use  of  the 
telephones  and  furnishes  the  instruments,  which  remain  the 
property  of  the  company,  and  are  to  be  paid  for,  whether 
used  or  not.  The  Pennsylvania  corporations  carry  on  the 
business  here.  They  construct  and  own  the  necessary  lines 
of  wire,  switches,  switchboards,  and  other  apparatus  neces- 
sary to  carry  on  the  business.  They  maintain  their  own 
offices,  and  employ  and  pay  the  officers  and  agents  needed 
to  carry  it  on.  The  telephone  company  transacts  no  busi- 
ness here;  it  has  no  part  of  its  capital  or  property  here, 
except  the  instruments  in  question,  which,  as  before 
observed,  are  leased  to  Pennsylvania  corporations  with  a 
license  to  use  the  same.  Under  such  state  of  facts  it  would 
seem  clear  that  the  telephone  company  could  not  be  taxed 
as  doing  business  within  this  State. 

It  was  contended,  however,  on  the  part  of  the  Common- 
wealth, that  because  the  company  had,  in  its  contract  with 
the  Pennsylvania  corporations,  reserved  a  certain  power  of 
control  over  telephones  leased  to  them,  and  might,  upon 
certain  breaches  of  said  contracts,  enter  upon,  take  posses- 
sion of,  and  operate  said  telephones,  the  said  company  was 
doing  business  here,  and  became  liable  to  the  tax.  There 
is  a  wide  distinction,  however,  between  the  right  to  do 
business  and  actually  doing  it.  It  may  be  tha  t  should  said 
company  proceed  to  enforce  rights  under  these  contracts, 
and,  after  taking  possession  of  the  telephones,  operate  them, 
it  would  be  doing  business  here.  But  that  contingency  has 
not  arrived.  It  is  to  be  observed  that  this  was  not  a  tax  upon 
the  instruments  owned  by  the  company,  and  operated  here 
under  license.  The  instruments  as  such  are  perhaps  within 
the  taxing  j)ower  of  the  Commonwealth,  for  the  reason  that 
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they  are  here,  and  within  her  jnrisdiction.  It  matters  not 
to  the  State  to  whom  they  belong.  But  the  State  has  not 
laid  such  a  tax ;  on  the  contrary,  it  is  a  tax  npon  capital 
stock;  and  as  the  company  transacts  no  business  within  the 
State,  no  portion  of  its  capital  is  here  in  point  of  fact  or  by 
construction  of  law.  Authorities  are  scarcely  needed  for 
so  plain  a  proposition.  It  is  sufficient  to  refer  to  ComTnon- 
wealth  V.  Standard  Oil  Co.^  101  Pa.  119. 

Judgment  affirmed. 

Clark  and  Sterrett,  JJ.,  absent. 


Note. — The  foregoing  is  the  the  only  case  in  this  volume  in  which 
the  question  of  taxation  (distinguished  from  license  fee)  of  telegraph  or 
telephone  companies  arises,  except  in  reference  to  interstate  telegrams. 

In  Erichsen  v.  L(ut,  45  Law  'Times,  703,  the  English  Court  of  Apx)eal 
held  that  a  telegraph  company  resident  at  Copenhagen,  having  three 
marine  cables  which  landed  at  different  places  in  England,  connected  with 
separate  wires  provided  by  and  under  the  control  of  the  post-office,  as  pro- 
vided by  statute,  but  worked  by  the  company's  servants,  was  chargeable 
with  a  tax  on  the  profits  derived  from  sums  paid  in  Ehigland  for  the  trans- 
mission of  messages. 

In  Electric  Telegraph  Co,  v.  Oi^erseers  of  the  Poor  of  Salford,  reported 
in  24  Law  Journal,  N.  S.,  and  reprinted  in  Allen's  Tel,  Cases,  p.  27,  it  was 
held  that  a  telegraph  company  was  liable  to  be  rated  for  the  benefit  of  the 
poor,  upon  its  wires,  poles,  and  the  land  on  which  they  stood,  although  a 
railroad  company  had  the  right  to  order  the  removal  of  the  post  at  any 
time. 

In  Lancashire  Teleph.  Co,  v.  Overseers  of  the  Poor  of  Manchester^  63 
Law  Times  Reports,  703,  it  was  held  that  telegraph  wires  occupy  land 
and  are  therefore  ratable  for  the  relief  of  the  poor. 

In  Parts  and  New  York  Telegraph  Co,  v.  Penzance  Union,  50  Law 
Times  Reports,  held,  that  where  the  Postmaster-General  had  licensed  the 
use  of  special  wires  to  a  telegraph  company,  the  wires  were  not  ratable. 

In  W,  U,  Tel,  Co,  v.  Tennessee,  1  Am.  Elec.  Cas.  826,  it  was  held  that  a 
telegraph  line  is  real  estate  for  purposes  of  taxation. 

Massachusetts  v.  W.  U,  Tel,  Co,,  141  U.  S.  40,  and  People,  ex  rel.  W.  U, 
Tel,  Co,  V.  Dolan,  126  N.  Y.  166,  are  important  cases  upon  the  taxation  of 
telegraph  companies,  which  will  appear  later  in  this  series. 
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CiTT  OF  Chester  v.   The  Western  Union  Telegraph 

Co.    ET  AL. 

C  p.  of  Delaware  County,  Pa,,  April  6, 1886, 

(3  LAncaster  Law  Review,  164.) 

License  fee. 

A  municipal  corporation  has  power  bj  ordinance  to  impose  a  reasonable 
license  fee  npon  telegraph  companies  using  its  streets  for  the  mainten- 
ance of  their  lines ;  such  an  ordinance  is  a  proper  police  regulation. 

Whether  or  not  a  license  fee  is  reasonable,  is  a  question  of  law  to  be  deter- 
mined bj  the  court. 

A  license  fee  of  one  dollar  jper  pole  and  a  penalty  of  five  dollars  for  violat- 
ing the  ordinance,  held  not  unreasonable. 

That  a  telegraph  company  is  not,  at  the  time  the  fee  is  imposed,  actually 
engaged  in  business,  does  not  relieve  it  from  paying  the  fee. 

0.  Shrvey,  for  the  plaintiffs. 
Wm.  Wardj  for  the  defendants. 

Opinion  by  Clayton,  P.  J. :  Siace  the  trial  of  these  cases 
the  parties  have  agreed  upon  all  the  facts.  The  agreement 
is  in  writing,  and  is  to  be  filed  and  made  a  part  of  the 
record. 

The  plaintiff,  however,  does  not  waive  his  point  that 
the  jmy  and  not  the  court  are  to  decide  the  question  of 
the  reasonableness  of  the  city  ordinance  requiring  the 
license  fee  and  imposing  the  fine  for  violation  of  its  pro- 
visions. 

The  facts  proved  and  agreed  upon  are  as  follows :  That 
the  ordinance  of  May  5,  1884,  was  passed  in  due  form  ; 
that  the  entire  number  of  poles  maintained  by  the  defend- 
ants is  450 ;  that,  in  addition  to  the  poles  maintained  by 
the  defendants,  the  Baltimore  and  Ohio  Company  maintain 
93  ix>les ;  that  the  lines  of  the  Western  Union  and  Dela- 
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ware  and  Atlantic  companies  form  interstate  communica- 
tion, and  that  the  Western  Union  has  communication  with 
foreign  countries ;  that  the  Philadelphia,  Reading  and 
Pottsville  Company  does  no  commercial  business,  its  line 
being  used  exclusively  for  the  Chester  branch  of  the  Phil- 
adelphia and  Reading  Railroad ;  that  the  value  of  the 
instruments  and  other  property  of  said  companies  located 
in  Chester  is  as  follows :  Western  Union,  $200 ;  Delaware 
and  Atlantic,  $800 ;  Philadelphia,  Reading  and  Pottsville, 
$100. 

The  city  agreed  to  waive  its  right  to  sue  for  the  penal- 
ties imposed  by  its  said  ordinance  pending  this  litigatioh, 
and  the  defendants  agreed  to  waive  all  defense  or  objection 
to  the  form  of  action. 

The  suits  are,  therefore,  to  be  looked  upon  as  amicable 
actions  to  test  the  validity  of  the  said  ordinance.  The 
cases  should,  under  the  agreement  of  counsel,  be  tried  upon 
their  merits,  without  regard  to  the  pleadings  or  the  form  of 
action. 

An  exception  was  taken  to  the  admission  of  the  ordi- 
nance in  evidence,  on  the  ground  that  it  showed  upon  its 
face  an  attempted  exercise  of  ultra  vires  powers. 

Defendants  also  contended  that  the  ordinance  was  void 
because  of  the  unreasonable  license  fee  charged  for  the 
maintenance  of  each  pole. 

The  following  point  was  also  agreed  to  be  presented  as  if 
it  was  negatived  by  the  court :  "In  any  event  there  can  be 
no  recovery  against  the  Philadelphia,  Reading  and  Potts- 
ville Company,  inasmuch  as  it  transacts  no  commercial 
business,  and  is  used  in  conjunction  with  and  as  a  part  of 
the  operation  of  the  railroad." 

The  jury  were  directed  to  find  for  the  plaintiffs,  subject 
to  the  following  point  of  law  reserved :  '  'Whether  the  license 
fee  of  one  dollar  per  pole  (the  number  of  poles  being 
admitted),  and  the  penalty  of  five  dollars  for  -violations  of 
the  ordinance,  are  so  unreasonable  as  to  render  the  ordi- 
nance void." 

Counsel  for  the  plaintiffs  excepted  to  the  reservation  of 
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this  point,  on  the  ground  that  it  was  for  the  jury  to  decide 
whether  the  ordinance  was  or  was  not  unreasonable. 
The  only  questions  now  to  be  decided  are : 

1.  Is  the  ordinance  on  its  face  uUra  vires  ? 

2.  Is  its  license  fee  and  penalty  unreasonable  ? 

3.  Is  the  question  of  the  unreasonableness  of  the  ordi- 
nance to  be  decided  by  the  court  or  by  the  jury  ? 

4.  Does  the  fact  that  one  of  the  companies  now  does  no 
commercial  business  relieve  it  from  the  operation  of  a  proper 
police  regulation? 

Is  the  ordinance  on  its  face  ultra  vires  t  The  argument 
is  that  the  fourth  section  attempts  to  deprive  the  def en- 
danta  of  their  franchises.  This  is  a  mistake.  The  ordi- 
nance does  not  attempt  to  deprive  the  defendants  of  their 
franchises ;  it  only,  as  a  police  regulation,  controls  th6 
manner  in  which  the  public  highways  shall  be  occupied  by 
these  and  other  companies  and  individuals  having  an  equal 
right  to  their  use.  It  is  only  necessary  to  refer  to  the 
authorities  so  ably  cited  and  commented  upon  by  Mr. 
Bispham  in  the  MSS.  case  of  the  City  of  PhiladelpMa  v. 
Telegraph  Companies^  C.  P.  No.  2,  Phila.,  JuneT.,  1883. 

Really  the  only  serious  question  in  the  case  is  the 
unreasonableness  of  the  license  fee.  On  the  argument  the 
plaintifls  contended  that  this  was  a  question  for  the  jury, 
and  that  the  court  erred  in  not  submitting  it  to  them. 

I  am  clearly  of  opinion  this  question  is  one  of  law.  If  the 
facts  were  disputed  it  might  be  a  mixed  question ;  but  in 
this  case  the  facts  are  undisputed.  In  all  cases  the  court 
may  require  the  jury  to  find  a  special  verdict,  and  it  then 
becomes  the  duty  of  the  court  to  apply  the  law.  Let  us 
suppose  the  jury  had  found  the  facts  specially.  That  is  to 
say,  that  the  ordinance  had  been  regularly  passed ;  that 
there  were  a  certain  number  of  poles  ;  that  the  actual  cost 
to  the  city  for  enforcing  the  ordinance  was  a  certain  sum  ; 
that  the  revenue  derived  from  the  poles  was  also  a  certain 
sum,  with  the  other  facts  found  and  agreed  upon,  and  that, 
under  these  facts,  they  left  it  to  the  court  to  say  whether 
the  charge  was  so  unreasonable  as  to  render  the  ordinance 
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void,  etc.  In  such  case  the  question  would  undoubtedly  be 
for  the  court.  Where  the  facts  are  not  disputed,  the  ques- 
tion of  reasonable  notice,  or  of  due  diligence,  or  of  reason- 
able time,  or  undue  delay,  are  always  questions  of  law.  To 
submit  such  questions  to  the  jury  would  result  in  countless 
conflicting  verdicts.  It  has  been  held  that  where  the  facts 
are  settled,  the  question  whether  a  building  is  old  or  new, 
under  the  mechanics'  lien  law,  is  for  the  court.  The  true 
principle  by  which  we  are  to  decide  whether  a  question  is 
for  the  court  or  for  the  jury,  is  laid  down  in  Smith  v.  Nel- 
son, 2  Phila.,  113. 

Wherever  the  facts  are  found,  or  undisputed,  to  avoid 
the  uncertainty  of  conflicting  verdicts,  the  legal  inference, 
whether  easy  or  diflicult,  is  to  be  drawn  by  the  court.  I 
have  no  doubt  of  the  power  of  the  city  to  pass  ordinances, 
as  a  police  measure,  to  regulate  the  use  of  the  streets  If 
every  traveler,  owners  of  houses  and  stores,  all  common 
carriers,  gas  companies,  pedestrians  and  horsemen,  and  the 
city  itself,  for  the  purpose  of  sewerage,  sanitary  and  other 
purposes,  have  the  right  to  use  the  streets  in  common  with 
these  telegraph  and  telephone  companies,  it  is  quite  obvious 
that  there  would  be  endless  conflict,  if  might  and  not  rule 
were  to  settle  the  right  of  occupancy.  The  law  with  its 
reason  is  well  stated  in  Western  Union  Telegraph  Co.  v. 
The  City  of  Phila.,  2  W.  N.  C.  455. 

It  is  there  held  that  such  ordinances  are  to  have  a  liberal 
construction  in  favor  of  the  city.  If  we  give  the  ordinance 
^  of  Chester  a  liberal  construction,  it  will  be  impossible  to  say 
•  that  a  charge  of  one  dollar  annually  for  each  pole  maintained 
in  the  public  streets  is  unreasonable.  The  value  of  the 
police  service  must  depend  more  on  what  it  might  be  worth 
than  what  it  is  actually  proved  to  have  cost.  The  license 
fee  should  be  sufficiently  high  to  indenmify  the  city  for 
all  probable  expense.  It  ought  not  to  be  so  high  as  to 
amount  to  a  prohibition  of  the  business.  The  city  assumes 
a  great  responsibility.  It  must  provide  a  tribunal  to  try 
conflicting  claims  to  the  use  of  the  streets.  It  must  locate 
the  poles  so  as  to  do  as  little  injury  as  possible  to  private 
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property.  It  should  employ  men  of  ability  and  good  judg- 
ment in  such  matters.  That  it  has  been  able  to  get  along 
heretofore  without  much  expense  has  nothing  to  do  with 
the  question.  The  ordinance  is  not  made  for  a  day,  but  for 
the  probabilities  of  the  future.  Its  fire  department  may  be 
obstructed  by  these  poles  and  wires.  Its  own  use  of  the 
streets  for  telegraphic  purposes  may  be  obstructed.  The 
expense  of  adopting  and  keeping  up  a  proper  system  of 
inspection,  office  room,  and  clerical  assistance  must  be  con* 
sidered. 

It  will  be  observed  that  when  objection  is  made  to  the 
planting  of  any  pole  at  any  particular  place,  the  parties 
are  to  be  heard  and  the  question  decided.  This  implies  a 
great  amount  of  probable  trouble  and  expense,  involving 
counsel  fees,  bills  in  equity,  injunction,  appeals  and  all  the 
proverbial  delays  of  law.  It  is  impossible  to  say,  as  the 
business  increases  and  new  companies  enter  the  city,  what 
the  expense  of  this  police  regulation  may  be.  It  is  quite  cer- 
tain that  it  may  exceed  the  trifling  sum  of  one  dollar  a  year 
for  each  pole.  The  sum  received  from  these  companies 
($543)  each  year,  would  not  pay  one  man  for  the  services 
which  might  reasonably  be  required  of  him  to  perform  this 
X)olice  duty. 

I  agree  with  the  referee  in  the  Philadelphia  case,  cited 
by  defendant's  counsel.  There  are  a  very  large  number 
of  jK)les  and  an  immense  amount  of  wire  used  in  the 
business  in  Philadelphia.  The  charge  for  a  license  there  is 
five  dollars  a  pole,  two  dollars  and  fifty  cents  per  mile  of 
wire,  and  a  penalty  of  fifty  dollars  a  day  for  failure  to  take 
out  a  license,  etc.  The  learned  referee  decided  that  the 
fee  and  penalty  were  unreasonable,  but  that  the  city  had 
the  ix)wer  to  pass  an  ordinance  charging  a  reasonable 
license  fee  for  the  service  required  of  the  city,  in  properly 
regulating  the  use  of  its  streets.  When  we  compare  the 
modest  fee  charged  by  the  Chester  ordinance  with  the  truly 
oppressive  one  charged  by  the  Philadelphia  authorities, 
all  r^emblance  between  the  two  cases  is  lost. 

I  cannot  at  present  see  the  bearing  of  the  admitted  fact, 
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that  some  of  these  companies  maintain  interstate  commu- 
nication, upon  the  issue  raised  in  this  case.  If  it  is 
intended  to  argue  that  the  acts  of  Congress  have  any  bear- 
ing upon  the  issues,  we  need  only  refer  to  the  case  of 
The  City  of  Philadelphia  v.  The  Western  Union  Tele- 
graph Co.  J  2  W.  N.  C.  455,  which  clearly  decides  that  the 
power  given  by  the  act  of  Congress  to  construct  lines  over 
post-roads  does  not  apply  to  the  streets  of  a  city,  which 
are  owned  by  the  State. 

The  mere  fact  that  one  of  these  companies  does  not  now 
transact  commercial  business  has  nothing  whatever  to  do 
with  the  case.  Its  charter  gives  it  the  right  to  transact 
such  business,  and  rum  constat^  it  may  at  any  time  find  it 
profitable  to  do  so.  But  even  if  it  had  not  the  power  to 
transact  general  business,  this  is  no  reason  why  it  should  be 
permitted  to  obstruct  the  streets  of  the  city  free  from  police 
regulations. 

The  motion  for  a  new  trial  is  dismissed,  and  judgment  for 
the  plaintiff  on  the  point  reserved. 


Note. — For  other  cases  on  this  subject,  see  note  to   New    Orleans  v. 
Qreat  So.  Tekph.  A  Tel.  Co.,  poet. 


Western    Union    Telegraph    Company    v.    City    op 

Philadelphia. 

Mutual  Union  Telegraph  Company  v.  Same. 

Pennsylvania  Sv/preme  Court,  Jan.  S3, 1888, 

(22  Weekly  Notes  of  Cases,  89.) 

Telegraph  companies. —  License  fee. 

Telegraph  companies  may  be  properly  subjected  to  a  reasonable  license  fee 

by  municipalities  through  whose  streets  they  pass. 
An  original  license  fee  of  five  dollars  per  pole  and  an  annual  fee  of  one 
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dollar  per  pole  and  $2.50  per  mile  of  wire  is  not  so  obriously  excessive  as 
to  warrant  the  court  in  adjudging  the  ordinance  fixing  it  to  be  invalid. 

Wbits  of  error  to  the  Common  Pleas  No.  2  of  Phila- 
delphiaCoimty, 

These  were  two  actions  of  debt  brought  by  the  city  of 
Philadelphia  against  the  Western  Union  Telegraph  Co.  and 
the  Mutual  Union  Telegraph  Co.,  respectively,  to  recover 
the  license  fees  imposed  by  the  city  ordinances  upon 
telegraph  poles  and  wires  within  the  limits  of  said  city. 

The  cases  were  referred  to  a  referee,  George  Tucker  Bisp- 
ham,  Esq.,  who  found  the  facts  to  be  as  follows :  By  an 
ordinance  of  the  city  of  Philadelphia,  approved  January 
6,  1881,  all  telegraph  companies  are  required  to  pay  a  cer- 
tain charge  of  one  dollar  per  pole  per  annum  on  all  poles 
erected  by  them  within  said  city.  And  by  an  ordinance 
approved  March  30,  1883,  said  companies  are  also  required 
to  pay  a  certain  charge  of  two  dollars  and  fifty  cents  per 
annum  i)er  mile  of  sus;)ended  wire  owned  by  them  and 
erected  within  said  limits.  The  defendant  companies 
claiming  these  charges  to  be  illegal,  and  such  as  the  city 
had  no  power  to  impose,  refused  to  pay  the  same  as  sought 
to  be  imposed  for  the  year  1883,  and  the  city  of  Phila- 
delphia then  brought  this  suit  to  compel  their  payment. 

The  referee  reported :  (1)  That  the  charge  sought  to  be 
recovered  by  the  city  could  not  be  maintained  as  a  tax, 
because  it  is  not  within  the  power  of  taxation  which  has 
been  delegated  to  the  city  by  the  State ;  (2)  That  the 
charges  are  unreasonable  as  license  fees,  and  operate  in 
substance  as  a  tax,  and  that  the  ordinances  were  therefore 
void 

Upon  exceptions  filed  thereto  by  the  city,  the  court,  after 
argument,  dismissed  the  exceptions  and  confirmed  the 
report  of  the  referee,  and  the  city  then  took  a  writ  of  error 
to  the  Supreme  Court.  Before  any  argument  was  had, 
however,  the  writ  of  error  was  discontinued,  and  the  record 
taken  back  to  the  lower  court,  which  then  re-opened  the 
case,  and  sent  the  matter  back  to  the  referee  to  report  on 
three  questions    8i)ecified    by  it,  viz.:    (1)  Whether  the 
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city  has  authority  to  allow  or  prohibit  telegraph  poles  or 
wires  through  the  streets  of  the  city ;  (2)  Whether  it  can 
exact  a  fee  or  payment  as  a  condition  for  their  erection  or 
continuance ;  and  (3)  Whether  the  ordinances  now  in 
controversy  are  a  valid  exercise  of  such  authority,  if  it 
exists. 

V'poiL  these  questions  the  referee  reported  :  (1)  That  the 
city  has  no  authority  of  allowance  or  prohibition ;  and  (2 
and  3)  That  the  payment  sought  to  be  exacted  was  an. 
unreasonable  one  as  a  license  fee,  and  judgment  should  be 
entered  in  favor  of  the  defendants. 

To  this  report  the  city  again  filed  exceptions,  which 
were  sustained  by  the  court  in  the  following  opinion  by 
Hare,  P.  J.: 

'^On  two  of  the  points  presented  by  this  case  the  able 
report  of  the  referee  is  so  conclusive  that  little  more  is 
needed  from  the  court.  The  license  fee  of  $1,  demanded 
by  the  city  of  Philadelphia  for  each  telegraph  pole  erected 
in  the  streets,  is,  as  he  has  found,  manifestly  invalid  if 
considered  as  a  tax.  There  is  no  warrant  for  it  in  the  city 
charter,  and  if  there  were  it  would  fail  from  the  want  of 
the  indispensable  preliminary  of  assessment,  without  which 
the  exercise  of  the  taxing  power  is  an  arbitrary  taking  of 
private  property  for  public  use.  This  was  frankly  con- 
ceded on  behalf  of  the  city  in  the  argument  before  the 
referee,  and  subsequently  when  the  case  was  heard  in 
court. 

' '  We  think  it  not  less  clear,  as  the  referee  reports,  '  that 
the  city  of  Philadelphia  has  a  perfect  right,  as  a  matter  of 
police  regulation,  to  supervise  and  control  the  erection  of 
poles  upon  and  the  stretching  of  wires  along  its  streets.' 
As  he  well  observes :  '  To  say  that  a  corporation  or  an 
individual  which  has  the  right,  either  as  a  chartered  body 
or  as  a  natural  person,  to  erect  poles  on  the  public  high- 
ways, can  do  so  without  any  restraint  whatever,  and  with- 
out any  liability  to  have  the  exercise  of  that  right  regu- 
lated with  reference  to  the  rights  of  other  persons  exer- 
cised upon  the  same  highways,  or,  to  the  rights  of  the 


PENNSYLVANIA,  1886.  101 

Telegraph  Companies  v.  City  of  Philadelphia. 

mnnicipality,  appears  to  me  to  be  the  assertion  of  a  propo- 
sition which  would  practically  take  the  control  of  the 
streets  out  of  the  hands  of  the  city  and  place  it  in  the 
hands  of  individuals  or  corj)orations.' 

''The  streets  are  already  lined  with  masts  sustaining  an 
intricate  web  of  wires,  actually  or  potentially  charged  with 
an  electric  current  which  is  dangerous  unless  approached 
with  caution,  and  no  argument  is  requisite  to  show  the 
inconvenience  that  might  result  if  the  number  could  be  inde- 
finitely increased.  They  are  used  not  merely  for  telegraphy, 
but  for  telephones,  and  for  the  transmission  of  electricity  as 
a  source  of  motive  power  and  illumination  ;  and  much  as  they 
have  multiplied  in  the  past,  we  may  believe  that  in  the 
near  future  they  will  be  still  more  numerous.  If  a  fire 
occurs,  the  wires  imi)ede  the  erection  of  ladders  and  must 
be  cut  with  proper  implements  before  the  firemen  can 
ascend  to  the  roofs.  That  some  regulating  hand  should  be 
applied  under  these  circumstances  for  the  protection  of 
the  public  is  apparent ;  and  it  is  not  less  necessary,  for  the 
sake  of  the  various  companies,  which,  acting  in  a  limited 
area  and  by  analogous  means,  might  otherwise  be  brought 
into  conflict.  We  have  recently  had  to  consider  a  motion 
by  the  attorney-general  of  the  State,  at  the  instance  of  an 
underground  telegraph  company,  for  an  injunction  against 
the  wires  which  run  overhead,  and  although  the  application 
was  refused,  the  evidence  on  either  side  gave  cause  for 
reflection.  The  founder  of  our  city  was  a  man  of  liberal 
views,  whose  ideas  were  on  many  pomts  in  advance  of  his 
age,  and  if  the  plan  of  Philadelphia,  as  devised  by  him, 
be  comjyared  with  that  of  any  other  city  then  existing  on 
the  globe,  we  may  admire  his  forethought  in  providing  for 
the  space  and  air  which  are  wanting  in  European  capitals ; 
but  he  could  not  reasonably  anticipate  that  the  population 
of  an  obscure  provincial  town  would,  in  the  course  of  two 
centuries,  grow  to  nearly  a  million  of  souls,  with  a  prospect 
of  a  still  larger  increase  in  the  next  hundred  years  Still 
less  could  he  have  foreseen  that  in  addition  to  the  sewers, 
the  water-pix)es  and  the  lamp-posts,  which  he  presumably 
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contemplated,  although  the  two  former  were  as  yet  practi- 
cally unknown  in  England,  gas  would  be  introduced  as 
a  means  of  light,  of  heat  and  of  power ;  that  electricity 
would  be  discovered  and  applied  for  the  attainment  of 
the  same  ends ;  that  companies  would  be  legislatively 
authorized  to  use  the  highways  as  channels  for  the  trans- 
mission of  steam ;  or  that  railways  would  intersect  the 
streets,  or  be  carried  along  on  structures  overlooking  the 
houses,  and  leaving  scant  room  for  the  passage  of  ordinary 
vehicles. 

Agreeably  to  the  second  section  of  the  act  of  April  29, 
1874,  any  five  persons  may  unite  to  form  a  company  for  the 
maintenance  and  construction  of  a  telegraph  line  ;  for  the 
supply  of  water  to  the  public  ;  for  the  supply  of  ice  to  the 
public  ;  for  the  manufacture  and  supply  of  gas,  or  for  the 
supply  of  light  and  heat  to  the  public  by  any  other  means  ; 
and  the  Governor  must,  if  the  requisite  forms  have  been 
observed,  direct  the  issue  of  letters  patent.  By  the  thirty- 
third  section  of  the  same  act,  telegraph  companies  so 
incorporated  are  authorized  *to  construct  lines  of  tele- 
graph along  or  upon  any  of  the  public  roads,  streets  or 
highways,  by  the  erection  of  the  necessary  fixtures,  includ- 
ing posts,  rails  or  abutments.'  The  thirty-fourth  section 
empowers  companies  formed  for  the  supply  of  water,  of  gas, 
of  light,  or  of  heat  by  any  means,  'to  enter  upon  any  public 
street,  lane,  alley  or  highway,  for  the  purpose  of  laying 
down  pipes  and  altering,  inspecting  or  repairing  the  same, 
doing  as  little  damage  to  said  streets,  etc.,  and  impairing 
the  free  use  thereof  as  little  as  possible.'  Why  the  Legis- 
lature was  thus  deposed  or  abdicated,  leaving  a  matter 
which  eminently  needs  coordination,  to  chance,  may  be 
gathered  from  the  debates  in  the  convention  ;  the  court  is 
simply  concerned  with  the  result. 

We  have  here  a  spectacle  that  almost  bewilders  the 
imagination.  In  addition  to  sewers,  the  water  and  gas 
pipes,  with  which  the  soil  of  our  highways  is  already 
tunnelled  for  municipal  purposes,  with  a  consequent  lia- 
bility to  be  torn  up  whenever  a  sewer  bursts  or  a  main  is  in 
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need  of  Tei)air8,  any  company  authorized  as  above  to  supply 
heat,  light  or  power,  may  burrow  side  by  side  with  the 
monicipality  at  the  risk  of  bringing  steam,  water,  gas  and 
electricity  into  such  close  conjunction  as  will  give  rise  to 
explosions  like  those  recently  witnessed  in  London  and 
Philadelphia.  Nor  is  this  all ;  if  we  look  above  ground  we 
may  find  reason  to  apprehend  that  the  occupation  of  streets 
by  structures  erected  for  purposes  which,  though  beneficial, 
are  foreign  to  the  original  design,  may,  if  these  are  unduly 
multiplied,  lead  to  injurious  consequences.  Had  Penn 
anticipated  such  a  result,  he  no  doubt  would  have  made  all 
the  principal  streets  as  wide  as  Arch  or  Market  streets,  but 
mif ortunately  many  of  our  thoroughfares  are  too  narrow 
for  the  tide  of  traffic  and  the  municipal  uses  to  which  they 
are  necessarily  put,  and  certainly  do  not  afford  room  for 
the  multifarious  works  that  may  be  superadded  whenever 
any  five  men  think  fit  to  claim  the  privilege. 

"  Everyone  who  considers  the  circumstances  which  I  have 
inadequately  portrayed,  and  the  complications  to  which 
they  may  give  rise,  will,  I  think,  agree  that  the  city  should 
have  some  supervision  and  control  in  a  matter  which  deeply 
concerns  her  citizens,  and  the  need  will  be  distinctly 
apparent  if  we  refiect  that  she  is  responsible  for  the  condi- 
tion of  the  highways,  and  may  be  made  answerable  in 
damages  for  a  want  of  care  in  guarding  against  the  acci- 
dents that  are  only  too  likely  to  occur.  Should  a  sewer 
burst,  or  a  gas  main  explode  and  injure  persons  or  property, 
or  were  one  of  the  numerous  telegraph  j)oles  to  be  blown 
down  by  a  gale  of  wind  with  a  like  result,  the  city  would 
be  the  first  mark  in  a  suit  for  compensation.  It  is,  there- 
fore, her  right  and  duty  in  the  interests  of  humanity,  and 
that  her  financial  burdens  may  not  be  unduly  increased,  to 
keep  a  watchful  eye  on  acts  which,  although  done  by  per- 
sons claiming  under  a  higher  source,  are  yet  so  interwoven 
with  matters  in  which  she  is  directly  concerned,  that  it  is 
difficult  to  draw  the  line  and  say  where  her  responsibility 
ends." 

'*  We  are,  therefore,  unable  to  agree  with  the  referee  that 
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a  license  fee  of  $1  is  so  clearly  excessive  as  to  justify  the 
court  in  treating  it  as  invalid.  The  question  is  not,  in  our 
opinion,  merely  what  it  will  cost  the  city  to  take  care  that 
the  telegraph  poles  are  sound  and  in  good  order,  that  the 
wires  are  proi)erly  hung,  and  do  not,  by  ' '  fouling ' '  the 
city  wires,  hinder  the  transmission  of  police  messages  and 
fire  alarms.  It  is  an  established  principle  that  remunera- 
tion should  be  in  proportion  not  only  to  time  and  outlay, 
but  to  responsibility,  and  a  public  or  private  agent  who  is 
exposed  to  loss  may  demand  higher  pay.  That  such  is 
the  relation  of  the  city  to  the  various  companies  which 
have  been  empowered  to  occupy  its  streets  with  a  view  to 
gain,  is  to  me  abundantly  clear,  and  they  should  not  grudge 
a  reasonable  compensation  for  the  space  they  occupy  and 
the  risk  which  she  incurs  on  their  account.  That  the  rate 
cannot  readily  be  determined  is  no  doubt  true,  but  this 
circumstance  affords  an  argument  for  the  city,  because 
there  is  a  presumption  in  favor  of  the  acts  of  public  bodies 
within  the  scope  of  their  powers.  The  question  is  not 
would  we  name  $1  as  a  reasonable  fee,  but  is  it  so  plainly 
in  excess  as  to  render  it  our  duty  to  reverse  the  decision 
of  councils  ?  On  this  point,  as  I  have  already  intimated, 
we  are  of  opinion  with  the  city,  and  therefore  sustain  the 
exceptions  which  she  has  filed,  and  send  the  case  back  to 
the  referee  for  reconsideration  on  the  above  point." 

The  referee  being  of  opinion  that  he  had  no  further  dis- 
cretion in  the  premises,  assessed  the  damages  according  to 
the  evidence  adduced  before  him  as  to  the  number  of  poles 
and  miles  of  wire  erected  and  maintained  by  the  com- 
panies defendant  respectively.  Judgments  for  the  plaintiff 
were  entered  upon  the  report.  The  companies  defendant 
thereupon  took  these  writs,  assigning  for  error  the  action 
of  the  court  in  sustaining  the  exceptions  to  the  second 
report  of  the  referee  and  the  entry  of  judgments  for  the 
plaintiff. 

Silas  W.  Pettit  (with  him  John  H.  Reed  and  Willard 
Brown\  for  the  plaintiffs  in  error. 
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Robert  AlexandcTj  assistant  city  solicitor  (with  him 
Charles  F.  Warwick,  city  solicitor,  and  Charles  B.  Mc- 
Michaely  assistant  city  solicitor),  for  the  defendant  in  error. 

The  CouKT  .  That  the  companies  defendant  were  and  are 
properly  subjected  to  a  reasonable  license  fee,  is  not  an 
open  question,  and  we  concur  with  the  court  below  in  its 
conclusion  that  the  fee  charged  is  not  so  obviously  exces- 
sive and  unjust  as  to  authorize  a  revision  of  the  action  of 
the  city  councils. 

Judgment  in  each  case  affirmed. 


NoTB. —  This  case  is  cited  in  the  following  cases  in  this  volume :  Borough 
ofFhiliptburg  v.  Cent.  Pa,  Tdeph,  and  Supply  Co.;  Lancaster  ▼.  Edison 
Electric  lUum.  Co. 

For  other  cases  upon  the  same  subject,  see  note  to  New  Orleans  ▼.  Great 
So.  Tetepih.  db  Tel.  Co., post. 


Borough    of    Philipsburg  v.  Cek^tral  Pennsylvania 
Telephone  and  Supply  Company. 

Common  Pleas  of  Centre  Co.,  Pa.,  Nov.  9,  ISSS. 

(22  Weekly  Notes  of  Cases,  672.) 

Telephone  cx>][pany.— License  tax. 

The  horough  of  Philipshurg,  incorporated  under  the  general  horough  laws 
of  the  State  of  Pennsylvania,  has  no  authority  to  impose  a  license  tax 
upon  telephone  companies  using  its  streets. 

Gases  of  this  series  cited  in  opinion :  W.  U.  Tel.  Co.  v.  City  of  Philadelphia, 
and  Mut.  Un.  Tel,  Co.  v.  Same,  ante,  p.  96. 

Case  stated,  the  facts  of  which  sufficiently  appear  in  the 
opinion  of  the  court. 

D.  H.  Hastings  and  Wilbur  F.  JReeder,  for  plaintiff. 
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Bobert  P.  Allen  and  John  O.  Reading^  for  defendant. 

Opinion  by  Fuest,  P.  J.  The  Court  :  The  borough  of 
Philipsburg  was  incorporated  by  a  decree  of  the  court  on 
the  29th  day  of  November,  1864,  under  the  general  borough 
laws  of  April  1,  1834,  and  April  3,  1851,  subject  to  all  the 
limitations  and  restrictions  in  said  acts,  and  possessing  all 
the  powers  and  privileges  conferred  by  the  same. 

The  defendant  company  is  a  corporation  created  under 
the  general  corporation  act  of  1874  and  its  several  supple- 
ments ;  and  as  such  corporation  it  is  liable  for  and  pays  tax 
to  the  Commonwealth  of  Pennsylvania  upon  its  gross 
receipts  and  dividends  under  the  act  of  June  7,  1879,  rela- 
ting to  revenue  by  taxation.  This  tax  was  paid  for  the 
years  1886  and  1887  to  the  Commonwealth. 

This  company  was  chartered  by  letters  patent  September 
20,  1880,  and  immediately  thereafter  acquired  from  R.  M. 
Baily  the  poles,  wires,  etc.,  which  he  had  previously  con- 
structed in  the  borough  of  Philipsburg,  and  subsequently 
the  company  erected  other  poles,  making  the  total  number 
in  November,  1884,  fifty-two. 

The  council  of  the  borough  passed  an  ordinance  on  April 
5,  1886,  which  was  duly  approved  on  the  ninth,  entitled  an 
ordinance  granting  permission  to  defendant  company  to 
erect  poies  and  run  wires  on  the  same  over  or  under  any 
of  the  streets,  etc.     It  is  set  forth  in  full  in  the  report. 

The  fifth  section  thereof  is  as  follows : 

''That  said  company  shall  and  will  pay  on  the  first  day  of  July,  to  the 
said  borough,  for  such  privilege,  annually,  the  sum  of  twenty-five  per 
centum  of  the  monthly  charge  for  a  telephone  in  said  borough  for  each 
and  every  pole  now  erected  or  hereafter  to  be  erected  within  the  limits  of 
said  borough.*' 

This  amounts  to  a  charge  of  one  dollar  per  pole,  making 
an  annual  claim  of  fifty-two  dollars.  No  poles  have  been 
erected  since  the  passage  of  the  ordinance.  The  defendant 
has  never  accepted  the  provisions  of  this  section. 

The  plaintiff  has  demanded  the  sum  of  fifty-two  dollars. 
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being  the  first  year's  claim  from  April  6,  1886,  to  April  6^ 
1887.    The  defendant  refused  payment. 

The  question  for  the  court  to  determine  is  whether  or 
not  the  defendant  is  liable  to  the  plaintiff  for  this  annual 
charge. 

It  is  conceded,  if  it  be  a  tax,  there  is  no  authority  to 
assess  or  levy  it.  It  has  not  been  assessed  by  any  proper 
officer,  and  there  is  no  authority  vested  in  this  munici- 
pality or  any  other  to  lay  a  tax  upon  telephone  poles  as  a 
species  of  personal  property.  These  constitute  part  of  the 
franchise  of  the  company ;  their  value  is  not  in  the  pole 
itself,  but  the  purpose  for  which  it  is  applied  in  becoming 
part  of  the  machinery  for  the  transmission  of  the  electric 
current.  On  this  franchise  or  corporate  right  the  taxes 
were  properly  jmid  to  the  Commonwealth  under  the  act 
of  1879. 

Has  the  borough  of  Philipsburg  legislative  authority  to 
demand  this  sum  as  an  annual  license  tax  tor  the  privilege 
conferred? 

The  distinction  between  a  tax  and  a  license  tax  under  the 
facts  of  this  case  is  not  very  apparent.  It  is  difficult, 
indeed,  to  distinguish  the  one  from  the  other. 

If  the  ordinance  had  preceded  the  erection  of  the  poles,  it 
might  well  be  said  it  gave  the  license  to  the  defendant  to 
enter  and  erect  the  poles  within  the  limits  of  the  borough. 
It  was  not  necessary,  however,  for  that  purpose,  as  the 
poles  had  all  been  erected  at  least  two  years  before  under 
the  direction  of  the  council's  officer,  the  street  commis- 
sioner, who,  no  doubt,  acted  by  authority,  although  this  is 
not  shown  in  the  record. 

The  fact  that  this  ordinance  was  not  passed  to  grant 
the  privilege  to  defendants  to  introduce  the  poles  and 
wires  into  the  borough  until  two  years  after  the  same  was 
done,  seems  to  us  to  be  almost  conclusive  that  it  was  not 
iatended  as  an  ordinance  to  regulate  the  same  but  an 
attempt  to  tax  the  proi)erty  of  the  company.  Neverthe- 
less, we  will  regard  it  as  in  the  nature  of  a  license  tax  or 
privilege. 


108  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Philipsburg  v.  Telephone  and  Supply  Co. 


In  this  view  of  the  case,  what  are  the  rights  of  def end- 
ai^t;  and,  secondly,  what  are  the  powers  of  the  council 
under  the  general  borough  laws  of  1834  and  1861,  and  the 
corporation  act  of  May  1,  1876  (Ph.  Laws,  page  90)? 

By  the  first  clause  of  the  33rd  section  of  the  act  of  the 
29th  April,  1874,  authority  is  given  to  construct  lines 
of  wires  along  and  upon  any  of  the  public  roads,  streets, 
lanes  or  highways,  or  across  any  waters  within  the  limits 
of  this  State,  by  erection  of  the  necessary  fixtures,  includ- 
ing posts,  piers  or  abutments  for  sustaining  the  cords  or 
wires  of  sijich  line,  but  the  same  shall  not  be  constructed  so 
as  to  incommode  the  public  use  of  said  roads,  streets,  high- 
ways, etc. 

At  this  period  little  was  known  of  the  telephone,  and  the 
act  was,  therefore,  limited  to  telegraph  companies.  It  was 
afterwards,  however,  extended  to  all  companies  for  the 
transaction  of  any  business  in  which  electricity  over  or 
through  wires  may  be  applied  to  any  useful  purpose. 

Act  of  May  1,  1876  (Ph.  Laws,  90).  This  act  gives  the 
corporation  the  right  to  construct,  maintain,  and  lease  lines 
for  the  transaction  of  any  business  in  which  electricity  may 
be  applied  to  any  useful  purpose.  Before  the  exercise  of 
any  of  the  powers  given  under  this  act,  application  must 
first  be  made  to  the  proper  municipal  authority  for  per- 
mission to  erect  poles.  We  will  refer  again  to  this  section 
of  the  act. 

What  are  the  powers  conferred  upon  boroughs  under  the 
general  law  ?  Referring  to  the  act  of  the  3rd  of  April,  1851, 
Purdon's  Digest  (page  202,  pi.  48),  we  find  among  these 
powers  the  following: 

**  To  make  such  laws,  ordinances,  by-laws  and  regulations  not  inconsist- 
ent with  the  laws  of  this  Commonwealth  as  they  shall  deem  necessary 
for  the  good  order  and  government  of  the  borough." 

This  certainly  includes  police  power,  which  has  been  held 
to  include  protection  of  life,  health,  and  property,  main- 
tenance of  good  order  and  public  morals.  DiUon,  3rd 
edition,  section  141. 

This  is  even  so  at  common  law.     These  ordinances  must, 
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however,  be  reasonable,  and  for  the  common  benefit,  not  in 
restraint  of  trade  nor  imposing  a  burden  without  apparent 
benefit.     Commissioners  v.  Oas  Company^  2  Jones,  321. 

Boroughs  in  general  have  not  the  power  to  pass  ordi- 
nances prohibiting  the  erection  of  frame  buildings  within 
their  limits.  This  requires  specific  legislative  authority. 
Kneedler  v.  Niyrristown^  100  Pa.  St.  368. 

Police  i>ower  means  internal  regulation  and  government. 
It  is  applicable  to  a  State,  city,  county  or  any  other  minor 
division.  Therefore  to  distinguish  a  police  power  from  any 
other  power  of  the  municipality,  we  must  look  to  its  scope, 
object  and  effect ;  it  must  relate  to  government  or  internal 
T^ulation. 

Ui)on  a  careful  examination  of  the  laws  relating  to  bor- 
oughs in  general,  we  find  no  authority  vested  m  council  to 
levy  a  license  tax,  such  as  appears  in  the  fifth  section  of 
this  ordinance.  It  is  not  authorized  by  purely  police 
power  in  the  absence  of  appropriate  legislation.  Does  the 
act  of  May  1,  1876,  confer  this  i)ower? 

Section  4  provides : 

"  That  before  the  exercise  of  any  of  the  powers  given  under  this  act, 
application  shall  be  first  made  to  the  municipal  authorities  of  the  city, 
town  or  borough  in  which  it  is  proposed  to  exercise  said  powers,  for  per- 
mission  to  erect  poles  or  run  wires  on  the  same,  or  over  or  under  any  of 
the  streets,  lanes  or  alleys  of  said  city,  town  or  borough,  which  permis- 
sion shaU  be  given  by  ordinance  only,  and  may  impose  such  conditions 
and  regn^^^oi^  ^  ^®  municipal  authorities  may  deem  necessary,  provided 
that  the  cities  of  the  first  class  shall  be  exempt  from  the  provisions  of 
this  act.** 

The  first  four  sections  of  the  ordinance  embrace  every 
reasonable  term,  condition  or  regulation  necessary  for  the 
introduction  of  the  i)oles  and  wires  into  the  borough,  and 
the  maintenance  of  the  same.  The  fifth  section  is  neither  a 
condition  nor  a  regulation  ;  these  are  provided  for  in  the 
preceding  section.  The  thought  of  this  section  can  be 
expressed  as  follows:  "We  have  granted  permission  to 
enter ;  we  have  prescribed  the  terms  and  conditions  regu- 
lating the  construction  of  the  poles;   we   now  intend  to 
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require  a  revenuf!  to  be  paid  into  the  borough  treasury — 
a  revenue  many  times  in  excess  of  what  a  local  tax  would 
be,  based  upon  the  value  of  the  property." 

There  is  no  word  used  in  the  act  of  1876  which  by  impli- 
cation could  refer  to  a  license  tax.  The  word  ^'  condition," 
as  therein  used,  relates  to  the  manner  and  construction  of 
the  poles  and  wires,  which  the  act  declares  may  be  neces- 
sary in  the  judgment  of  the  authorities  Siu:h  necessary 
conditions  and  regulations  council  may  require  to  be  per- 
formed. 

We  are  aided  in  the  construction  of  this  act  by  other  acta 
of  Assembly  relating  to  the  same  subject  matter.  The  act 
dividing  cities  of  the  State  into  three  classes,  regulating 
the  passage  of  ordinances,  etc.,  approved  May  23, 1874  (Ph. 
Laws,  page  239,  section  20,  clause  4,  under  the  head  of 
"Powers  of  Councils,")  inter  aZia,  provides :  "To  levy  and 
collect  license  tax  on  auctioneers,  telegraph  companies  or 
agencies,"  etc. 

The  act  of  May  24,  1887,  dividing  the  cities  of  the  State 
into  seven  classes,  prescribing  general  regulations  relative 
to  the  passage  of  ordinances,  etc.,  under  the  head  of  "Cor- 
porate Powers  of  Cities,"  article  7,  section  1,  clause  4,  X)age 
217,  provides  for  the  levy  and  collection  for  general  revenue 
purposes  of  an  annual  license  tax  on  auctioneers,  telegraph, 
telephone,  steam  heating,  natural  gas,  electric  light  or 
power  companies,  etc. 

The  city  of  Philadelphia,  by  act  of  15th  April,  1850, 
page  469,  is  authorized  to  issue  licenses  to  omnibus  lines, 
*  *  *  and  to  charge  a  reasonable  annual  fee  for  the  same. 
Where  this  power  exists  it  is  very  clear  the  exercise  of  it 
naturally  falls  under  police  regulation  ;  it  becomes  part  of 
the  government  of  the  municipality.  It  is  so  held  in  Pas- 
senger JR.  B.  Co.  V.  City  of  Philadelphia  (8  P.  P.  S.  119). 

In  the  case  of  Bennett  v.  The  Borough  of  Birmingham 
(7  Casey,  15)  the  Supreme  Court,  in  referring  to  similar 
statutes  and  especially  to  the  act  of  February  27,  1852, 
authorizing  the  burgess  and  town  council  of  the  borough 
to  levy  a  moderate  license  upon  all  owners  of  carts,  wagons, 
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etc.,  using  the  paved  streets,  says:  "Such  statutes  and 
Qrdinances  are  contraty  to  the  usual  course  of  taxation  and 
embarrassing  to  the  public,  and  ought  to  be  strictly  con- 
strued. We  might  also  refer  to  many  other  special  acts 
relating  to  the  cities  of  Philadelphia  and  Pittsburgh,  and 
also  to  other  municipalities  in  the  State,  giving  express 
authority  to  levy  a  special  license  fee  or  tax  upon  the  exer- 
cisiDg  of  corporate  rights,  franchises  and  privileges  within 
the  same. 

The  above  citations  are  sufficient  to  show  that  wherever 
the  legislature  intended  to  grant  the  right  to  municipal 
authorities  to  levy  a  license  fee  or  tax,  the  express  power 
was  given,  and  where  it  was  not  given,  the  right  does  not 
exist. 

The  anthority  vests  in  legislative  enactment,  and  not  in 
police  regulation.  These  principles  are  clearly  held  in 
Billon  on  Municipal  Corporations  (3rd  edition,  sections  867, 
358,  359,  860  and  861).  In  section  361,  this  author  says : 
"Even  the  right  to  license  must  be  plainly  conferred,  or 
it  will  not  be  held  to  exist."  Thus  the  power  to  make 
by-laws  relative  to  hucksters,  grocers,  etc.,  does  not  author- 
ise the  corporation  to  exact  a  license  from  persons  carrying 
on  such  business. 

Where  the  charter  gave  the  corporation  the  power  to 
license  bakers,  and  to  prohibit  sales  of  bread  except  by 
those  licensed,  the  court  doubted  whether  under  this, 
aside  from  the  taxing  power  of  the  corporation,  an  ordi- 
nance could  be  supported  which  required  twenty  dollars 
to  be  paid  by  the  baker  for  a  license,  although  it  admitted 
that  the  corporation  could  require  a  fee  for  issuing  and 
registering  the  license.  Mayor  of  Mobile  v.  YuillCy  3 
Ala.  137.  This  doctrine  is  also  strongly  maintained  by 
Judge  Cooley  on  Constitutional  Limitations,  page  201. 

The  principle  under  consideration  was  before  the  Supreme 
Court  in  the  case  of  the  appeal  of  the  City  of  Pittsburgh^ 
18  Weekly  Notes,  537.  The  act  of  May  29,  1886  (Ph. 
Iaws  29),  provides  for  the  incorporation  and  regulation  of 
natural  gas  companies. 
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Section  2  provides  for  giving  the  right  to  enter  upon 
streets,  lanes,  alleys,  etc.,  for  the  purpose  of  laying  down 
pipes,  etc.,  and  subject  to  such  regulations  as  the  city 
council  may  by  ordinance  adopt.  Section  13  enacts  that  no 
such  gas  company  shall  enter  upon  or  lay  down  their  pipes, 
etc.,  on  any  street  or  highway  of  any  borough  or  city  with- 
out the  permission  of  the  councils  of  such  borough  or  city, 
by  ordinance  duly  passed  and  approved.  The  People's 
Gas  Company  of  Pittsburgh  was  organized  under  this 
act,  and  proceeded  to  lay  their  pipes  in  the  streets  of  the 
city. 

The  councils  passed  an  ordinance  giving  assent  to  the 
laying  of  such  pipes,  but  coupled  this  permission  with 
severe  restrictions  and  conditions  ;  among  others,  requiring 
the  gas  company  to  provide  for  repaving  the  streets  so 
occupied,  or  keeping  them  in  repair  for  nine  months,  and 
also  further  requiring  them  to  furnish  free  of  costs  all  gas 
necessary  for  use  in  certain  of  the  public  buildings  along 
the  line  of  the  pipes,  etc. 

The  gas  company  filed  a  bill  against  the  city,  praying  for 
an  injunction  to  restrain  the  city  from  preventing  com- 
plainants from  taking  such  action,  alleging  that  the  city 
council  had  sought  to  exact  from  complainants  unrea- 
sonable conditions,  as  precedent  to  the  right  granted  to  it 
by  the  first  section  of  the  ordinance  of  December  29th, 
1885,  etc. 

The  Supreme  Court,  after  referring  to  the  11th  and  13th 
sections  of  the  act  authorizing  the  incorporation  of  natural 
gas  companies,  and  the  extont  of  authority  thus  given, 
says :  "So  far  as  limited  authority  to  legislate  on  these 
particular  subjects  has  been  delegated  to  councils,  to  that 
extent  only  can  the  corporate  powers,  rights,  and  privil- 
eges of  natural  gas  companies  be  qualified  or  limited. 
Councils  are  authorized  to  give  or  withhold  their  assent 
without  more.  They  have  no  right  to  couple  their  assent 
with  any  condition  or  restriction  not  imposed  by  the  act, 
unless  the  company  agrees  to  accept  the  same  and  be  bound 
thereby ;  and  even  then  the  conditions  or  restrictions  so 
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accepted  by  the  company  must  harmonize,  and  in  no  wise 
conflict  with  the  provisions  of  the  act.  The  assent  of 
cooncils  being  given,  the  regulations  they  are  authorized  to 
adopt  are  such  only  as  relate  to  the  manner  of  laying 
pipes,  altering,  inspecting,  and  repairing  the  same,  and  the 
character  thereof  with  respect  to  safety  and  public  con- 
venience, etc." 

The  principle  established  in  this  case  seems  to  us  to  rule 
the  question  involved  in  the  present  case.  The  defendant, 
like  the  gas  company  in  Pittsburgh,  refused  to  accept  all 
the  provisions  of  the  ordinance  and  the  rights  of  the  par- 
ties,  therefore,  must  be  determined  under  legislative 
authority,  and  not  as  upon  contract  or  agreement. 

The  case  of  Johnson  v.  Philadelphia^  60  Pa.  St.  446, 
which  affirms  the  validity  of  an  ordinance,  imposing  an 
annual  license  fee  of  thirty  dollars  upon  each  street  car,  is 
not  applicable  to  the  present  case.  In  this  case  the  author- 
ity to  impose  the  license  was  conferred  by  the  act  of  the 
Legislature ;  the  only  question,  therefore,  could  be  as  to  the 
reasonableness  of  the  charge  for  the  license  as  a  police 
regulation. 

The  authority  to  impose  the  license  fee  existing  under 
the  act  of  Assembly,  its  incidental  operation  in  augment- 
ing the  receipts  into  the  city  treasury  cannot  invali- 
date it. 

The  like  principle  based  upon  legislative  authority  to 
impose  a  license  tax  was  affirmed  in  the  recent  cases  of 
Western  Union  Telegraph  Company  and  Mutual 
Union  Teleffraph  Company  v.  City  of  I^hiladel2^hia, 
22  Weekly  Notes,  page  39.  The  question  in  both  cases  was 
not  upon  the  authority  to  levy,  but  the  reasonableness  of 
the  license  fee. 

The  present  case  rests  upon  a  denial  of  authority  to 
impose  the  license  tax. 

Under  the  general  borough  laws  of  1851,  as  well  as  under 
the  act  of  May  1,  1876,  we  are  unable  to  find  any  authority 
vesting  in  plaintiflfs  the  right  to  impose  the  license  tax 
required  by  councils  in  the  fifth  section  of  the  ordinance. 

VOL.   II— 8. 
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It  follows  upon  principle  and  authority  that  the  fifth 
section  of  said  ordinance  was  passed  by  councils  without 
authority  of  law,  and  therefore  is  inoperative  and  void. 

The  fourth  section  of  the  act  of  May  1, 1876,  provides : 
"  That  cities  of  the  first  class  shall  be  exempt  from  the  pro- 
visions of  this  act." 

Defendant' s  counsel,  therefore,  contends  that  this  section 
offends  against  article  3,  section  7,  of  the  Constitution  of 
this  State  in  reference  to  local  or  special  legislation,  and  it 
is  therefore  void. 

It  is  not  necessary  in  our  view  of  the  law  of  this  case  to 
discuss  the  constitutional  question  thus  raised.  There  are 
two  lines  of  authorities  which  apparently  conflict.  In  Davis 
V.  Clark^  10  Out.,  377,  the  court  says  in  reference  to  the 
legislation  called  in  question  in  that  case :  "  It  is  not  then 
a  general  act  applicable  to  every  part  of  the  Common- 
wealth. It  did  not  apply  to  a  great  number  of  counties, 
but  there  is  no  dividing  line  between  a  local  and  a  general 
statute.  It  must  be  either  one  or  the  other.  If  it  apply  to 
the  whole  State,  it  is  general ;  if  to  a  part  only,  it  is  local. 
As  a  legal  principle,  it  is  as  effectually  local  when  it  applies 
to  sixty-five  counties  out  of  the  sixty-seven,  as  if  it 
applied  to  one  only.  The  exclusion  of  a  single  county  from 
the  operation  of  this  act  makes  it  local.  This  line  of  cases 
is  continued  down  to  Weinman  v.  Passenger  Railway^  3 
Crumrine,  192. 

On  the  other  hand,  there  is  a  well-marked  distinction 
between  local  and  general  acts  declared  in  the  case  of 
Wheeler  v.  Philadelphia,  27  P.  F.  S.  338.  It  is  there 
held  that  a  statute  relating  to  persons  or  things  as  a  class 
is  a  general  law;  one  relating  to  particular  persons  or 
things  of  a  class  is  special.  Section  7,  article  3,  of  the 
Constitution  of  1874,  prohibiting  local  or  special  legislation, 
does  not  prevent  classification  of  municipal  corporations 
with  reference  to  taxation ;  and  the  act  of  May  23,  1874, 
classifying  cities  according  to  their  population,  is  constitu- 
tional. 

Justice  Paxsox,  delivering  the  opinion  of  the  court,  says 


PENNSYLVANIA,  1888.  116 


Philipsburg  v.  Telephone  and  Supply  Co. 

the  necessity  for  classification  is  recognized  in  the  Consti- 
tution itself. 

After  giving  instances  thereof,  the  court  say  if  the  classi- 
fication of  cities  is  in  violation  of  the  Constitution,  it 
follows  of  necessity,  that  Philadelphia,  as  a  city  of  the 
first  class,  must  be  denied  the  legislation  necessary  to  its 
present  prosperity  and  future  development,  or  that  the 
small  inland  cities  must  be  burdened  with  legislation 
whoUy  unsuited  to  their  needs. 

For  if  the  Constitution  means  what  the  complainants 
aver  that  it  does,  Philadelphia  can  have  no  legislation  that 
19  not  common  to  all  other  cities  of  the  State  ;  and  for  this 
there  is  absolutely  no  remedy  but  a  change  in  the  organic 
law  itself.  This  case  has  been  frequently  approved  by  the 
Supreme  Court  in  subsequent  cases,  among  them  Kilgore 
V.  Magee^  4  Nor.  401 ;  McCarthy  v.  Commonwealth^  14 
Out.  246. 

Legislation  which  might  be  well  suited  to  municipal 
divisions  in  the  State  at  large  would  be  inapplicable  to 
cities  of  the  first  class;  and  legislation  appropriate  and 
suitable  to  these  would  be  burdensome  to  other  munici- 
palities in  the  Commonwealth.  Is  there  no  remedy  for 
tUs?  Wheeler  Y.  Philadelphia  gives  a  true  guide,  based 
upon  the  classification  of  cities  authorized  by  the  Consti- 
tution itself  and  by  the  necessity  for  legislation  appropri- 
ate to  such  classification. 

Applying  this  principle  to  the  act  of  1876,  we  discover 
that  it  relates  to  all  the  cities  and  municipalities  of  the 
State,  except  cities  of  the  first  class ;  as  to  these,  the  Legis- 
lature evidently  considered  the  act  inapplicable.  The 
exception  was  made,  not  of  any  particular  persons  but  of 
an  entire  class,  from  the  very  necessity  of  the  case. 

We  avoid  any  further  discussion  of  this  question  because 
it  is  not  necessary  to  a  decision  of  the  case.  For  the  reason 
given  it  is  our  duty  to  enter  judgment  in  the  case  stated 
for  the  defendant. 
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Note. — I  do  not  find  that  this  case  has  been  reversed.  The  position 
here  taken  seems,  however,  to  be  at  variance  with  the  doctrine  of  other 
cases  in  the  same  State,  as  indicated  by  the  following  language  used  in 
Lancaster  v.  Edison  Elec.  Ilium.  Co,,  post. 

**  In  view  of  the  numerous  decisions  in  like  cases,  it  cannot  be  doubted 
or  denied  that  a  municipality  may  properly  impose  a  reasonable  license 
fee  upon  the  poles  maintained  in  the  streets  by  telephone  companies,  eleo- 
tric  light  companies,  &c." 

See  also  the  two  preceding  cases,  and  note  to  City  of  New  Orleans  ▼• 
Gt.  So,  Teleph,  <St  Tel.  Co.,  post,  p.  123. 


Lancaster  v.  Edison  Electric  Illuminating  Company. 

Lancaster  Co.,  Pa.,  Common  Pleas,  Nov.,  1888 , 

(8  Pa.  Co.  Ct.  R.  178.) 
Electric  uqhtino  coMPAmr. — License  tax. 

A  municipal  corporation  has  a  right  to  impose  a  reasonable  tax  upon  an 
electric  light  company,  although  it  pays  state  taxes  upon  both  capital 
stock  and  gross  receipts. 

Held,  that  fifty  cents  i)er  pole  was  not  an  unreasonable  license  tax  to 
impose  upon  a  corporation  having  a  capital  stock  of  $135,000,  and  doing 
a  dividend  paying  business. 

The  ordinance  which  provided  for  the  license  fee  also  required  each 
company  owning  poles  to  mark  them  in  a  specified  way.  The  defendant, 
denying  the  right  of  the  city  to  enact  the  ordinance,  refused  to  mark  its 
poles,  and  as  many  separate  actions  as  it  had  poles  were  brought  against 
it,  to  recover  in  each  case  the  penalty  of  five  dollars  fixed  by  the  statute 
"  for  each  offense." 

Held,  that  there  was  but  a  single  offense,  and  only  a  single  penalty  could 
be  recovered. 

Case  of  this  series  cited  in  opinion :  W.  U.  Tel.  Co.  v.  Philadelphia,  ante^ 
p.  98. 

Action  for  penalties.     Facts  stated  in  opinion. 
W.  T.  Brown^  city  solicitor,  for  plaintiJBf. 
Oeorge  M.  Kline  and  D.  McMullen^  for  defendants. 
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Livingston,  P.  J.:  April  19th,  1890 — By  the  case 
stated,  it  appears  that  the  defendant  is  a  corporation,  char- 
tered March  1,  1886,  by  virtue  of  the  act  of  April  29, 
1874,  and  its  supplements,  for  the  purpose  of  manufac- 
turing, distributing  and  supplying  electricity  for  lighting, 
heating,  motive  power,  and  all  other  purposes  for  which 
electricity  can  or  may  be  used,  to  the  citizens  of  Lancaster, 
Pa.,  and,  for  such  purposes,  entitled  to  have  and  enjoy 
aU  the  rights  and  privileges  granted  and  conferred  by  said 
acts. 

That,  by  permission  and  consent  of  the  city  of  Lancaster, 
given  in  and  by  resolution  of  March  3,  1886,  the  defend- 
ant, said  company,  has  erected  and  is  now  maintaining 
sundry  lines  of  poles  and  wires  in  and  along  streets,  alleys 
and  highways  of  said  city  for  distributing  and  supplying 
electricity  to  its  patrons,  according  to  its  corporate 
powers,  the  average  cost  of  erecting  said  poles  being  $3 
per  pole. 

That  defendant  is  a  stock  company,  having  a  capital  stock 
of  $135,000,  divided  into  2,700  shares,  each  of  the  par  value 
of  $50. 

That  its  revenue  exceeds  its  expenses,  and  it  pays  divi- 
dends to  its  stockholders. 

That  said  poles  and  wires  are  a  part  of  the  capital  stock 
of  the  corporation,  and  are  wholly  included  in  the  same, 
and  as  such  pay  to  the  Commonwealth  a  statute  tax  of  one- 
half  mill  ui)on  the  capital  stock  for  each  one  per  centum  of 
dividend  made,  as  well  as  the  State  tax  of  eight  mills  on 
each  dollar  of  gross  receipts,  provided  for  by  section  23  of 
the  act  of  June  1,  1889. 

That  the  councils  of  the  city  of  Lancaster  passed  an  ordi- 
nance which  was  approved  on  March  17,  1887,  for  the  levy 
and  collection  of  a  "license  tax,"  within  the  city  of  Lan- 
caster, for  street  purposes. 

Section  2  of  which  provides : 

"  That  aU  telegraph,  telephone  and  electric  light  poles,  now  erected  or 
hereafter  to  be  erected  in  the  city  of  Liancaster,  which  are  or  shaU  be 
owned  by  any  corporation,  firm  or  individual,  shaU  be  designated  by  the 
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the  corporation  and  included  in  it,  and  the  tax  it  i^ays 
to  the  Commonwealth. 

The  city  having,  as  we  have  stated,  the  right  to  make  proper 
police  regulations  {Johnson  v.  Phila.^  30  Pa.  445;  97  Mass. 
221),  and  the  ordinance  being  a  police  regulation,  the  license 
fee  therein  specified  is  presumed  to  be  a  reasonable  regu- 
lation, and  the  burden  is  upon  the  defendant  to  prove  or 
show  it  to  be  unreasonable. 

In  Western  Union  Telegraph  Co.  t.  Phila.,  22  W.  N. 
C.  39  ;  S.  C,  11  Cent.  R.  192,  in  which  the  municipality,  by 
ordinance,  imposed  a  license  fee  of  81  per  annum  on  each 
pole,  and  of  $2.50  per  annum  on  each  mile  of  suspended 
wire  within  its  limits — the  facts  were  found  by  a  referee  — 
the  court  declined  to  rule  that  the  fees  so  charged  were  so 
obviously  excessive  and  unjust  as  to  authoiize  a  revision 
of  the  action  of  councils,  and  the  Supreme  Court  affirmed 
the  ruling  of  the  court  below. 

From  the  facts  presented,  we  are  of  the  opinion  that  the 
license  fee  of  fifty  cents  per  annum  for  each  and  every  pole, 
as  stated  in  the  ordinance,  is  not  an  unreasonable  license 
fee. 

3.  Is  the  company,  defendant,  liable  to  pay  a  separate 
and  distinct  penalty  for  each  and  every  pole  that  it  failed 
or  neglected  to  so  mark  and  number,  and  apply  for  a  license 
to  maintain  ? 

Section  2  of  the  ordinance,  after  providing  for  marking  and 
designating  the  poles  by  painting,  etc.,  declares  it  to  be 
the  duty  of  every  such  owner  or  owners,  on  or  before  the 
1st  day  of  April  next,  and  annually  thereafter,  to  make 
application  to  the  mayor  for  a  license  to  maintain  the  poles 
heretofore  erected  for  the  ensuing  year,  specifying  the 
poles  so  to  be  maintained  by  their  designation,  as  provided 
for  in  this  section,  and  the  mayor  shall  issue  a  license  to 
such  applicant,  who  shall  authorize  the  maintenance  of  the 
poles  designated  in  such  application  only  for  the  period  of 
one  year,  to  be  computed  from  the  1st  day  of  April  of  each 
year,  and  no  longer.  And  the  charge  for  the  issuing  of 
such  license  shall  be  the  sum  of  fifty  cents  for  each  and 
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every  pole  authorized  to  be  maintained  thereby,  to  be  paid 
to  the  city  treasurer  for  the  use  of  -the  city.  This  section 
fixes  no  penalty. 

For  the  i)enalty  or  penalties,  for  any  and  all  violations, 
we  ai*e  referred  to  section  4  of  the  ordinance.  What  does 
it  declare  ?  ' '  That  any  person  failing  to  take  out  a  license, ' ' 
any  person  refusing  to  pay  the  license  tax  required  by  this 
ordinance,  any  person  who  shall  violate  any  of  the  pro- 
visions of  any  section  of  the  ordinance,  shall  subject  the 
offender,  in  addition  to  the  immediate  forfeiture  of  his 
Ucense,  to  a  penalty  of  $5  f oi  each  and  every  offense,  to  be 
sued  for  and  recovered  in  the  manner  that  debts  for  pen- 
alties of  like  amount  are  by  law  sued  for  and  recovered. 
Under  this  ordinance  the  defendant  is  not  required  to  take 
out  a  license  separately  for  each  pole.  In  its  application, 
it  may  designate  and  include  every  pole  it  has  erected  and 
desires  to  maintain  in  this  city  ;  and  a  refusal  to  do  so  and 
take  out  such  a  license,  paying  fifty  cents  license  for  each 
pole,  constitutes  one  offense,  and  subjects  the  offender  to 
forfeiture  of  license  and  a  penalty  of  $5.  So,  a  failure  to 
designate  and  mark  its  poles,  as  designated,  constitutes 
one  offense,  and  subjects  it  to  a  penalty  of  $5  and  forfeit- 
ure.    So  of  any  other  violation  of  the  ordinance. 

But  in  order  to  enable  the  defendant  to  make  applica- 
tion for  a  license  and  pay  the  license  fee,  it  will  be  neces- 
sary to  have  the  poles  designated  and  specified  as  the 
ordinance  requires ;  the  negligence  or  refusal  so  to  do 
constitutes  a  part  of  the  offense  of  failure,  neglect  or  refusal 
to  apply  for  and  take  out  a  license  and  paying  therefor  a 
license  fee  of  fifty  cents  for  each  pole.  Of  this  offense,  and  for 
this  penalty,  the  defendant  is  undoubtedly  guilty  and  liable, 
as  appears  by  the  terms  of  the  case  stated,  but  it  is  not 
liable  under  the  ordinance  or  facts  in  the  case  stated  for  a 
penalty  of  $5  for  failing  to  designate  each  pole,  and  take 
out  a  separate  license  for  each  pole ;  that  is  not  one  of  the 
requirements  of  the  ordinance. 

Being  of  opinion  that  the  city  of  Lancaster  possessed  the 
power  to  levy  and  collect  a  reasonable  license  fee  upon  the 
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the  corporation  and  included  in  it,  and  the  tax  it  i)ays 
to  the  Commonwealth. 

The  city  having,  as  we  have  stated,  the  right  to  make  proper 
police  regulations  {Johnsoa  v.  Phila.^  30  Pa.  445;  97  Mass. 
221),  and  the  ordinance  being  a  police  regulation,  the  license 
fee  therein  specified  is  presumed  to  be  a  reasonable  regu- 
lation, and  the  burden  is  upon  the  defendant  to  prove  or 
show  it  to  be  unreasonable. 

In  Western  Union  Telegraph  Co.  r.  Phila.,  22  W.  N. 
C.  39  ;  S.  C,  11  Cent.  R.  192,  in  which  the  municipality,  by 
ordinance,  imposed  a  license  fee  of  81  per  annum  on  each 
pole,  and  of  $2.50  per  annum  on  each  mile  of  suspended 
wire  within  its  limits — the  facts  were  found  by  a  referee  — 
the  court  declined  to  rule  that  the  fees  so  charged  were  so 
obviously  excessive  and  unjust  as  to  authorize  a  revision 
of  the  action  of  councils,  and  the  Supreme  Court  affirmed 
the  ruling  of  the  court  below. 

Prom  the  facts  presented,  we  are  of  the  opinion  that  the 
license  fee  of  fifty  cents  per  annum  for  each  and  every  pole, 
as  stated  in  the  ordinance,  is  not  an  unreasonable  license 
fee. 

3.  Is  the  company,  defendant,  liable  to  pay  a  separate 
and  distinct  penalty  for  each  and  every  pole  that  it  failed 
or  neglected  to  so  mark  and  number,  and  apply  for  a  license 
to  maintain  ? 

Section  2  of  the  ordinance,  after  providing  for  marking  and 
designating  the  poles  by  painting,  etc.,  declares  it  to  be 
the  duty  of  every  such  owner  or  owners,  on  or  before  the 
1st  day  of  April  next,  and  annually  thereafter,  to  make 
application  to  the  mayor  for  a  license  to  maintain  the  poles 
heretofore  erected  for  the  ensuing  year,  specifying  the 
poles  so  to  be  maintained  by  their  designation,  as  provided 
for  in  this  section,  and  the  mayor  shall  issue  a  license  to 
such  applicant,  who  shall  authorize  the  maintenance  of  the 
poles  designated  in  such  application  only  for  the  period  of 
one  year,  to  be  computed  from  the  1st  day  of  April  of  each 
year,  and  no  longer.  And  the  charge  for  the  issuing  of 
such  license  shall  be  the  sum  of  fifty  cents  for  each  and 


FEJJ^JNSYLVAJSIA,  1888.  121 

Lancaster  v.  niuminating  Co. 

every  pole  authorized  to  be  maintained  thereby,  to  be  paid 
to  the  city  treasurer  for  the  use  of  -the  city.  This  section 
fixes  no  penalty. 

For  the  penalty  or  penalties,  for  any  and  all  violations, 
we  are  referred  to  section  4  of  the  ordinance.  What  does 
it  declare  ?  ' '  That  any  person  failing  to  take  out  a  license, ' ' 
any  person  refusing  to  pay  the  license  tax  required  by  this 
ordinance,  any  person  who  shall  violate  any  of  the  pro- 
visions of  any  section  of  the  ordinance,  shall  subject  the 
offender,  in  addition  to  the  immediate  forfeiture  of  his 
Ucense,  to  a  penalty  of  $5  f oi  each  and  every  offense,  to  be 
sued  for  and  recovered  in  the  manner  that  debts  for  pen- 
alties of  like  amount  are  by  law  sued  for  and  recovered. 
Under  this  ordinance  the  defendant  is  not  required  to  take 
out  a  license  separately  for  each  pole.  In  its  application, 
it  may  designate  and  include  every  pole  it  has  erected  and 
desires  to  maintain  in  this  city ;  and  a  refusal  to  do  so  and 
take  out  such  a  license,  paying  fifty  cents  license  for  each 
pole,  constitutes  one  offense,  and  subjects  the  offender  to 
forfeiture  of  license  and  a  penalty  of  $5.  So,  a  failure  to 
designate  and  mark  its  poles,  as  designated,  constitutes 
one  offense,  and  subjects  it  to  a  penalty  of  $5  and  forfeit- 
ure.    So  of  any  other  violation  of  the  ordinance. 

But  in  order  to  enable  the  defendant  to  make  applica- 
tion for  a  license  and  pay  the  license  fee,  it  will  be  neces- 
sary to  have  the  poles  designated  and  specified  as  the 
ordinance  requires ;  the  negligence  or  refusal  so  to  do 
constitutes  a  part  of  the  offense  of  failure,  neglect  or  refusal 
to  apply  for  and  take  out  a  license  and  paying  therefor  a 
license  fee  of  fifty  cents  for  each  pole.  Of  this  offense,  and  for 
this  penalty,  the  defendant  is  undoubtedly  guilty  and  liable, 
as  apx>ears  by  the  terms  of  the  case  stated,  but  it  is  not 
liable  under  the  ordinance  or  facts  in  the  case  stated  for  a 
penalty  of  $5  for  failing  to  designate  each  pole,  and  take 
out  a  separate  license  for  each  pole ;  that  is  not  one  of  the 
requirements  of  the  ordinance. 

Being  of  opinion  that  the  city  of  Lancaster  possessed  the 
power  to  levy  and  collect  a  reasonable  license  fee  upon  the 
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poles  mentioned  in  the  case  stated,  that  the  ordinance  is 
valid,  that  the  license  fee  fixed  is  not  unreasonable,  and 
that  the  defendant  is  guilty  of  but  one  violation  of  said 
ordinance,  and  liable  for  but  one  penalty  for  such  violation, 
we  enter  judgment  for  the  plaintiff  in  accordance  with  the 
terms  of  the  case  stated,  for  $6,  with  costs  of  suit,  in  the 
suit  of  Nov.  T. ,  1888,  No.  45 ;  and  in  the  remaining  cases, 
up  to  and  including  Nov.  T.,  1888,  No.  74,  we  enter  judg- 
ment for  the  defendant. 


\    Note. —  See  note  to  New  Orleans  v.  Oreat  So.  Teleph,  and  Tel,  Co,,  post 


The  City  of  New  Orleans  v.  The  Great  Southern 
Telephone  and  Telegraph  Company. 

Louisiana  Supreme  Court,  Feb,  13, 1888, 

(40  La.  An.  41.) 

Telephone  lines.— Contract.— Taxation. —  Constitutional  law. 

(Head  note  by  the  court) : 

An  annual  charge  of  five  dollars  per  pole  upon  the  poles  of  a  telephone 
company  already  established,  imposed  by  a  municipal  ordinance  as  a 
**  consideration  for  the  privilege,"  is  not  a  tax,  either  on  property  or  as  a 
license,  and  cannot  be  sustained  as  an  exercise  of  the  taxing  power. 

It  is  not  an  exercise  of  the  police  power,  as  it  involves  no  consideration  of 
public  order,  health,  morals  or  convenience. 

A  municipal  ordinance  granting  to  a  particular  company  authority  to 
construct  and  maintain  telephone  lines  on  the  streets,  without  any  limi- 
itation  as  to  time,  and  for  a  consideration  stipulated,  when  accepted  and 
acted  on  by  the  grantee  by  a  compliance  with  all  its  conditions  and  the 
construction  of  a  valuable  and  expensive  plant,  acquires  thereby  the 
features  cf  a  contract,  which  the  city  cannot  thereafter  abolish  or  alter 
in  its  essential  terms,  without  the  consent  of  the  grantee.  The  impo- 
sition of  new  and  burdensome  considerations  is  a  violation  thereof. 

A  proviso  in  the  ordinance  to  the  effect  that  "  the  acts  and  doings  of  the 
company  under  this  ordinance  shall  bo  subject  to  any  ordinance  or 
ordinances  that  may  be  hereafter  passed  by  the  city,"  does  not  convert 
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the  grant  into  a  more  revocable  permit.  On  the  contrary,  it  assumes 
that  the  ordinance  is  to  continue  in  full  force  and  effect,  and  recognizes 
the  right  of  the  grantee  to  do  and  to  act  under  and  in  accordance  with 
it,  and  only  subjects  "  such  acts  and  doings  '*  to  future  municipal  regu- 
lations not  inconsistent  with  the  ordinance  itself. 

Appeal  from  the  Civil  District  Court  for  the  parish  of 
Orleans ;  Voorhies,  J. 

.   Action  to  compel  payment  of  tax  imposed  by  the  city 
nix)n  the  telephone  company  of  |5  per  pole. 

Walter  H.  Rogers^  city  attorney,  and  Branch  K.  Miller y 
assistant  city  attorney,  for  plaintiff  and  appellant. 

Bayne,  Denegre  &  Bayne^  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by  Fennek,  J. : 
The  defendant  is  the  assignee  and  successor  of  the  New 
Orleans  Telephonic  Exchange,  referred  to  in  the  following 
ordinance  of  the  city  of  New  Orleans,  adopted  February  18, 
1879: 

An  ordinance  authorizing  the  construction  and  main- 
tenance of  a  telephonic  telegraph  line  through  the  streets 
of  the  city  of  New  Orleans. 

Section  1.  Be  it  ordained  hy  the  City  Council  of  the  city  of  New 
Orleans,  that  the  New  Orleans  Telephonic  Exchange  is  hereby  authorized 
to  construct  and  maintain  a  line  or  lines  of  telegraph  through  the  streets 
of  this  city ;  the  line  or  lines  to  be  constructed  along  such  streets,  at  such 
points,  and  in  such  manner,  as  to  the  kind  and  position  of  the  telegraph 
poles,  the  height  of  the  wires  above  the  streets,  and  in  aU  other  particulars, 
as  the  administrator  of  the  department  of  improvements  of  this  city  may 
direct. 

Provided,  however ,  that  the  said  company  shall  connect  their  wires  with 
the  mayor's  office,  chief  of  police's  office,  and  iire  alarm  and  telegraph 
office,  and  place  and  keep  telephones  therein  free  of  charge  to  the  city,  so 
that  said  telephones  may  be  used  in  connection  with  aU  wires  under  the 
control  of  said  company^ 

Sec.  2.  And  be  it  further  ordained,  etc.  That  all  the  acts  and  doings  of 
aaid  company  under  this  ordinance  shall  be  subject  to  any  ordinance  or 
ordinances  that  may  hereafter  be  passed  by  the  City  Council  concerning 
the  same. 
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Under  this  ordinance  defendant  constructed,  and  has 
since  maintained,  telephonic  lines  through  the  streets, 
built  according  to  the  directions  of  the  Administrator  of 
Improvements,  and  with  his  approval,  and  has  furnished 
the  city  with  the  free  telephonic  service  stipulated,  and  has 
complied  in  all  respects  with  the  terms  of  the  ordinance. 

The  plant  established  by  defendant  is  expensive  and  valu- 
able. The  defendant  pays  a  tax  upon  this  plant  as  prop- 
erty, and  also  pays  a  license  tax  levied  on  his  business. 

In  April,  1880,  the  General  Assembly  of  the  State  passed 
Act  No.  124,  authorizing  corporations  formed  for  the  purpose 
of  transmitting  intelligence  by  magnetic  telegraph  or  tele- 
phone, to 

**  (instruct  and  maintain  telegraph,  telephone,  and  other  lines  along 
all  State,  parish  or  public  roads  or  public  works,  and  along  and  parallel 
to  any  of  the  railroads  in  the  State,  and  along  and  over  the  waters  of  the 
State ;  provided  that  the  ordinary  use  of  such  roads,  works,  railroads,  and 
waters  be  not  thereby  obstructed,  and  along  the  streets  of  any  city,  with 
the  consent  of  the  council  or  trustees  thereof.'* 

The  defendant  having  the  prior  consent  of  the  city,  cer- 
tainly came  under  the  protection  of  this  act  as  to  the  main- 
tenance of  its  lines  from  the  date  of  its  passage. 

In  December,  1883,  the  city  council  passed  an  ordinance 
to  regulate  and  control  the  erection  and  maintenance  of 
poles  for  supporting  wires  of  the  telephones  within  and  on 
the  streets,  ways,  and  public  places  of  the  city  of  New 
Orleans,  containing  various  provisions  on  the  general  sub- 
ject, with  none  of  which  we  have  any  present  concern, 
except  the  following :  That  ' '  no  poles  shall  be  allowed  to 
be  erected,  or  any  existing  poles  he  allowed  to  remain^  in 
that  portion  of  the  city  embraced  by  Jackson  street,  Elysian 
Fields,  Roman  street,  and  the  Mississippi  river,  except 
upon  the  payment  of  $5  per  annum  per  pole  for  every  such 
pole  erected  or  at  present  in  use  within  that  section  of  the 
city  5  *  *  *  said  payments  to  be  in  consideration  of 
the  privilege  and  advantage  of  entering  upon^  using  and 
permanently  occupying  the  streets^  ways  and  places  of 
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^^  city  for  private  property^  and  to  be  paid  annually  in 
advance,  commencing  January  1,  1884. 

Defendant  had  600  poles  witMn  the  section  designated, 
on  which  the  sum  of  $3,000  is  claimed  to  be  due,  and  the 
object  of  the  present  action  is  to  enjoin  defendant  from 
nsing  or  maintaining  said  poles  for  telephonic  purposes 
nntil  payment  thereof  be  made. 

It  is  not  pretended  that  the  exaction  claimed  is  a  tax, 
either  on  property  or  as  a  license,  or  that  it  is  an  exercise 
of  the  taxing  i)owers  in  any  respect. 

The  ordinance  qualifies  it  as  a  price  or  consideration  for 
the  privileges  enjoyed.  It  is  not  even  alleged  that  defend- 
ant has  ever  consented  or  contracted  to  pay  such  considera- 
tion, and  the  attempt  made  to  prove  such  consent  was  not 
cmly  TjUra  petitionem^  but  the  evidence  offered  for  the  pur- 
pose was  manifestly  insufficient  and  illegal,  and  was  prop- 
erly rejected. 

There  is,  therefore,  entire  absence  of  any  legal  tie  bind- 
ing the  defendant  as  a  debtor  for  the  amount  claimed,  and, 
if  the  city  were  suing  simply  for  a  money  judgment,  the 
petition  would  set  forth  no  cause  of  action. 

The  real  relief  claimed  by  the  city,  however,  is  found  in 
the  injunction  prayed  for,  based  on  the  theory  that  the  pro- 
vision of  the  ordinance  referred  to  is  a  regulation  or  condi- 
tion imposed  upon  the  maintenance  of  the  poles  and  exer- 
cise of  the  privileges  which  the  city  had  the  right  to 
impose,  and  without  compliance  with  which  the  defendant 
could  not  lawfully  continue  to  maintain  and  exercise  them. 

The  question  for  our  determination  is  whether  the  city 
had  the  right  to  make  such  a  regulation  or  impose  such 
condition. 

It  is  not  seriously  contended  that  the  provision  is  a 
police  regulation  ;  and,  indeed,  such  contention  is  silenced, 
not  only  by  the  nature,  but  by  the  express  terms  of  the 
provision  itself,  which  qualify  the  exaction  as  a  "  consid- 
eration for  the  privilege."  No  consideration  whatever  of 
public  morals,  health  or  convenience  is  involved.  It  is 
not  proposed  to  abolish  the  use  of  poles  or  to  alter  their 
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location,  construction  or  manner  of  use,  in  any  way,  to 
subserve  the  public  comfort.  The  simple  requirement  is 
the  payment  of  a  price,  on  payment  of  which  the  status 
quo  continues ;  while,  without  such  payment,  it  must 
cease*  The  case  presents  no  feature  of  an  exercise  of  the 
police  power. 

The  only  remaining  question  is,  whether,  after  granting 
the  defendant  authority  to  construct  and  to  maintain  its 
lines,  without  limitation  as  to  time,  and  with  no  other  con- 
sideration than  the  furnishing  of  certain  free  telephonic 
facilities  to  the  city ;  after  the  defendant  has,  at  great 
expense,  established  its  plant  and  constructed  its  lines,  and 
when  it  has  fully  complied  with  all  the  conditions  imposed, 
the  city  can  now  exact  this  large  additional  consideration 
for  the  continued  enjoyment  of  privileges  already  granted. 

If  the  city  can  do  this  now,  she  could  have  done  it  the 
very  day  after  the  defendant  had  completed  its  lines,  when 
it  had  incurred  all  the  expense,  and  before  it  had  reaped  a 
particle  of  return.  If  she  can  impose  a  charge  of  five  dol- 
lars per  pole,  she  can,  with  equal  power,  imi)ose  one  of 
$1,000,  and,  for  that  matter,  she  could  arbitrarily  revoke 
the  grant  at  her  pleasure. 

Either  she  is  bound,  according  to  the  terms  of  her  pro- 
position accepted  and  acted  on  by  defendant,  or  she  is  not 
bound  at  all. 

Obviously,  upon  the  clearest  considerations  of  law  and 
justice,  the  grant  of  authority  to  defendant,  when  accepted 
and  acted  upon,  became  an  irrevocable  contract,  and  the 
city  is  powerless  to  set  it  aside  or  to  interpolate  new  or 
more  onerous  considerations  therein.  Such  has  been  the 
well  recognized  doctrine  of  the  authorities  since  the  Dart- 
Tnouth  College  Case^  4  "Wheat.  518. 

The  main  contention  of  the  city,  however,  is  that  the 
second  section  of  the  ordinance  robs  it  of  the  features  of  a 
conti*act,  and  converts  the  authority  granted  into  a  mere 
revocable  permit.  Tlie  section  is  as  follows:  ''That  all 
the  acts  and  doings  of  said  company  under  this  ordinance 
shall  be  subject  to  any  ordinance  or  ordinances  that  may 
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hereafter  be  passed  by  the  City  Council  concerning  the 
same." 

The  city's  construction  of  this  section  is  strained  and 
unreasonable,  and  conforms  neither  to  its  spirit  or  letter. 

It  is  not  conceivable  that  the  grantee  would  have  invested 
its  means  in  such  an  enterprise,  had  it  imagined  that  the 
terms  and  conditions  of  its  enjoyment  of  the  privUege  lay 
at  the  entire  mercy  of  the  city.  If  such  unreasonable 
intention  lurked  in  the  minds  of  the  council  which  passed 
the  ordinance,  the  grantor,  under  familiar  rules  of  con- 
struction, came  under  the  obligation  of  expressing  it  clearly 
and  unambiguously. 

But  what  is  it  that  is  subject  to  regulations  and  control 
by  future  ordinances  ? 

It  is  "  the  acts  and  doings  of  said  company  under  this 
ordinance.^ ^  This  assumes  that  the  ordinance  itself  is  to 
continue  in  full  force  and  effect,  and  certainly  reserves  no 
power  to  rei)eal,  destroy,  or  alter  it  in  any  of  its  essential 
features  and  considerations.  It  recognizes  the  right  of  the 
company  to  act  and  to  do  under  and  according  to  the  ordi- 
nance, only  subjecting  such  ' '  acts  and  doings ' '  to  muni- 
cipal regulations  not  conflicting  with  the  ordinance  itself. 

We  consider  that  the  imposition .  of  the  additional  and 
burdensome  consideration  here  involved  is  not  within  the 
scoi)e  of  the  rights  reserved. 

Judgment  aflirmed. 


Note. —  In  this  case  the  question  of  the  power  of  a  municipality  to 
impose  a  tax,  or  a  license  fee,  by  virtue  of  its  police  power,  was  not 
decided;  for  the  charge  imposed  was  specifically  as  a  consideration  for 
privileges  already  enjoyed ;  and  the  main  point  decided  was  that  such  a 
burden  could  not  be  added  after  the  company  had  been  authorized  to 
construct  and  maintain  its  lines  in  the  streets,  without  any  consideration 
being  demanded,  and  had  accepted  and  acted  upon  said  authorization. 

This  and  the  four  preceding  cases  relate  to  the  right  of  municipal  cor- 
porations to  impose  a  charge  upon  electrical  companies  using  the  streets. 

In  addition  to  these,  see  the  following  cases  in  volume  1  of  this  series : 
W.  U.  Tel.  Co.  V.  Richmond,  p.  149  ;  Wisconsin  Tel.  Co.  v.  Oshkosh,  p.  687. 
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The  State,  ex  rel.  Bell  Telephone  Company,  Respon- 
dent, V.  Henry  Plad,  et  al.,  Appellants. 

St,  Louis  Court  of  Appeals,  October  S6, 1886, 

(23  Mo.  App.  185.) 

Telephone  poles  m  streets.— Municipal  Control.— Mandamus. 

The  board  of  public  improvements,  a  ministerial  board  of  the  city  of  St. 
Louis,  having  no  legislative  power  further  than  to  make  regulations  for 
its  own  business  and  government,  not  inconsistent  with  the  ordinances 
of  the  city,  undertook,  without  authority  of  the  city,  to  impose  upon  a 
telephone  company  (which  had  by  law  the  right  to  erect  poles  and  string 
wires  in  streets,  subject  only  to  the  power  of  the  city  to  designate  the 
location  and  kind  of  poles  and  height  of  wires),  as  conditions  of  permis- 
sion to  erect  poles,  (1)  that  it  would  permit  other  companies  requiring 
electric  wires  to  string  them  upon  its  poles,  at  a  fixed  rental,  and  (2)  that 
it  would  maintain  on  its  poles  no  more  wires  than  were  necessary  for  its 
business. 

Held,  that  it  had  no  such  power ;  and  as  the  refusal  of  the  company  to 
accept  such  conditions  was  made  the  sole  ground  for  refusing  the  permits, 
held  that  a  judgment  awarding  a  peremptory  writ  of  mandamus  was 
proper. 

Appeal  from  judgment  of  St.  Louis  Circuit  Court,  sus- 
taining demurrer  to  return  to  writ  of  mandamus  and  order- 
ing a  permanent  writ  to  issue. 

Leverett  Bell^  tor  the  appellants. 

Hitchcock^  Madlll  &  FinJcelnburg^  for  the  respondent. 

Thompson,  J.,  delivered  the  opinion  of  the  court: 

This  is  a  proceeding  by  mandamus  to  compel  the  board 

of  public  improvements  of  the  city  of  St.  Louis  to  grant  a 

permit,  or  permits,  for  erecting  telephone  poles  ui)on  certain 

gti^ets  and  alleys  in  the  city  of  St.  Louis,  in  accordance 
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with  the  provisions  of  an  ordinance  of  the  city  numbered 
11,604,  by  which  the  subject  is  regulated.  A  demurrer  to 
the  return  was  sustained  by  the  Circuit  Court,  and  the 
defendants  declining  to  plead  f luther,  peremptory  writ  was 
ordered  to  issue. 

The  question  for  decision,  therefore,  arises  upon  the  legal 
sufficiency  of  the  return,  and  it  is  this :  Whether  the 
board  of  public  improvements  have  the  power  to  oblige  a 
corporation  formed  under  the  laws  of  this  State  (under 
article  5,  chapter  21,  of  the  Revised  Statutes,  relating  to. 
the  incorporation  of  telegraph  and  telephone  companies), 
which  may  desire  to  erect  telephone  poles  and  establish 
telephone  wires  in  the  city  of  St.  Louis,  to  enter  into  a. 
stipulation, 

(1)  "To  grant  to  any  other  companj  requiring  electric  wires  for  its  busi- 
ness, the  right  to  use  one  or  more  cross-bars  of  its  poles  at  an  annual  rent, 
of  forty  cents  for  half  a  cross-bar,  and  sixty  cents  for  a  fuU  cross-bar, 
except  in  cases  where  the  party  asking  for  room  on  another  company's: 
poles  is  itself  charging  that  company  a  higher  rent  per  cross-bar  on  its  owut 
poles  heretofore  erected,  in  which  case  an  equal  rental  may  be  demanded 
for  wires  on  poles  erected  under  these  rules." 

And  also 

(2)  "  That  it  wiU  not  place  any  more  wires  or  cables  on  its  own  poles,  or 
on  the  poles  of  other  companies,  than  are  actuaUy  necessary  for  its  business, 
and  that  it  wiU  promptly  remove  any  unused  wires  from  the  poles." 

The  refusal  of  the  relator  to  file  its  acceptance  in  writing 
of  these  conditions  is,  the  return  shows,  the  sole  reason 
why  the  board  refuses  to  grant  the  permit  or  permits 
prayed  for. 

The  question  is  one  of  extreme  simplicity.  By  section 
879  of  the  Revised  Statutes,  it  is  provided  as  follows : 

"  Companies  organi2sed  under  the  provisions  of  this  article,  for  the  pur- 
pose of  constructing  and  maintaining  telephone  or  magnetic  telegraph 
linesy  are  authorized  to  set  their  poles,  piers,  abutments,  wires  and  other 
fixtures,  along  and  across  any  of  the  public  roads  streets  and  waters  of 
this  State,  in  such  a  manner  as  not  to  incommode  the  public  in  the  use  of 
such  roads,  streets  and  waters." 
VOL.  n — ^9. 
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The  only  limitation  imposed  by  the  Xiegislature  upon  this 
privilege  relating  to  the  use  of  the  streets  and  alleys  of 
cities  and  towns  for  telephone  posts  is  embodied  in  section 
888  of  the  Revised  Statutes,  which  is  in  the  following 
language : 

"The  nmyor  and  aldermen,  or  board  of  common  council  of  any  city, 
and  the  trustees  of  any  incorporated  town,  through  which  the  lines  of  any 
telephone  and  telegraph  company  are  to  pass,  may,  by  ordinance,  or  other- 
wise, specify  where  the  posts,  piers  or  abutments  shaU  be  located,  the 
kind  of  posts  that  shaU  be  used,  the  height  at  which  the  wires  shaU  be 
run ;  and  such  company  shaU  be  governed  by  the  regulations  thus  pre- 
scribed ;  and  after  the  erection  of  said  telephone  or  telegraph  lines,  the 
said  mayor  and  aldermen,  or  board  of  common  council,  and  the  trustees 
of  any  incorporated  town,  shall  have  power  to  direct  any  alteration  in  the 
location  or  direction  of  said  posts,  piers  or  abutments,  and  also  in  the 
height  at  which  the  wires  shaU  run,  having  first  given  such  company  or 
its  agents  opportunity  to  be  heard  in  regard  to  such  alteration." 

It  will  be  seen  that  this  limitation  relates  exclusively  to 
three  subjects :  1.  The  place  where  the  posts,  piers  or 
abutments  shall  be  located.  2.  The  Mnd  of  posts  that  shaU 
be  used.     3.  The  height  at  which  the  wires  shall  be  run. 

Whether  any  power  exists  in  the  city  of  St.  Louis  under 
the  provisions  of  its  peculiar  charter,  which  emanates  from 
the  Constitution,  and  not  from  the  Legislature,  to  impose  any 
additional  restrictions,  we  shall  not  inquire,  because  the  ques- 
tion does  not  arise  upon  this  record.  The  pleadings  dis- 
close that  the  city  has  not  attempted  to  exercise  any  such 
power,  to  which  objection  is  made  by  the  relators,  although 
the  board  of  public  improvements  has. 

The  board  of  public  improvements  is,  as  the  return  shows, 
a  ministerial  board  of  the  city  of  St.  Louis,  whose  duties, 
by  the  terms  of  the  charter,  are  to  be  specified  by  ordi- 
nance. It  also  shows  that  the  board  has  been  empowered 
by  ordinance  to  make  such  laws  and  regulations  for  its 
business  and  government,  not  inconsistent  with  the  ordi- 
nances of  the  city,  as  it  shall  deem  expedient.  But  this  is 
merely  the  grant  of  a  power  to  make  by-laws  and  rules  for 
the  transaction  of  its  own  business  as  a  board,  and  mani- 
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f estly  confers  upon  it  no  x)ower  to  establish  such  regulations 
in  resi)ect  of  telephone  companies  as  the  ones  in  question. 

The  power,  if  it  exists,  must  then  be  sought  in  other 
ordinances,  and  none  has  been  pleaded  which  undertakes 
to  confer  it.  Ordinance  number  11,604,  which  is  set  out  in 
the  return,  nowhere  undertakes  to  confer  the  power  to 
impose  such  regulations.  Its  provisions  have  been  accepted 
by  the  relators,  and  no  objection  is  made  to  them.  Ordi- 
nances 11,976  and  12,723,  by  their  terms,  regulate  the  plac- 
ing of  wires,  tubes  or  cables  conveying  electricity  for  the 
production  of  ligJit  or  power  along  the  streets,  alleys  and 
public  places  of  the  city  of  St.  Louis,  and  manifestly  were 
not  intended  to  have  any  application  to  the  subject  of  tele- 
phone poles  or  wires.  The  provisions  of  ordinance  number 
12,724,  relating  to  telephone  companies,  have  been  accepted 
by  the  relator,  and  contain  nothing  which  is  pertinent  to 
the  question.  Ordinance  12,733  relates  merely  to  the  license 
tax  required  to  be  paid  by  telephone  companies,  and,  al- 
though set  out  in  the  return,  is  likewise  irrelevant. 

These  are  all  the  sources  of  power  set  up  in  the  return, 
and,  as  they  manifestly  do  not  confer  upon  the  board  of 
public  improvements  the  power  to  establish  the  regulations 
complained  of,  it  must  be  concluded  that  no  such  power 
exists.  As  no  i)ower  exists  on  the  part  of  the  board  to 
impose  these  restrictions,  the  inquiry  whether  they  are 
reasonable  or  unreasonable  is  totally  irrelevant. 

Nor  is  the  argument  that  the  relator,  in  accepting  these 
regulations,  entered  into  a  binding  contract  with  the  city  to 
abide  by  them,  which  it  had  not  the  power  subsequently  to 
withdraw,  at  all  tenable.  As  the  board  of  public  improve- 
ments, in  imposing  these  regulations,  were  not  acting  in 
pursuance  of  any  power  vested  in  them  by  charter  or  ordi- 
nance, they  were  not  acting  as  agents  of  the  city.  An 
acceptance  of  these  conditions  by  the  relator,  if  otherwise 
sufficient  to  create  a  contract,  would  not,  therefore,  create 
a  contract  between  it  and  the  city.  Moreover,  the  city  is 
not,  as  the  Supreme  Court  necessarily  held  when  it  remanded 
the  cause  to  us  for  decision,  after  we  had  transferred  it 
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thence,  a  party  to  this  proceeding,  and  is  not  claiming  any 
rights  against  the  relator,  by  contract  or  otherwise. 

It  is  not  worth  while  to  argue  the  question  that  an  agree- 
ment by  the  relators  to  abide  by  conditions  which  the 
board  of  public  improvements  had  no  power  to  annex  to  the 
privilege  granted  to  the  relator  by  the  Legislature,  would 
not  conclude  it  from  a  subsequent  withdrawal  of  their  agree- 
ment, especially  where  the  city,  in  the  meantime,  had  done 
no  act,  or  in  any  way  changed  position  on  the  faith  of  such 
agreement  so  as  to  be  prejudiced  by  its  withdrawal. 

The  case  then,  nakedly,  stands  thus :  The  Legislature  has 
granted  to  this  relator  the  privilege  of  erecting  its  posts 
and  wires  in  the  streets  of  the  city  of  St.  Louis,  subject  to 
the  power  of  the  city  to  impose  the  three  conditions  above 
named.  The  city  has  not,  by  ordinance,  attempted  to 
impose  any  other  conditions  which  are  objected  to,  nor  has 
it  empowered  the  board  of  public  improvements  to  do  so. 
Nevertheless  the  board  —  its  members,  no  doubt,  acting 
conscientiously,  and  with  the  faithful  purpose  of  promoting 
the  public  interests  —  have  attempted,  of  their  own  motion, 
to  impose  the  two  additional  restrictions  above  set  out,  and 
to  require  the  relator  to  accept  the  same  before  granting  to 
it  a  permit,  or  permits,  to  erect  its  poles  and  wires  upon  the 
streets  and  alleys  named.  This  they  could  not  do.  And  as 
they  have  made  the  refusal  of  the  relator  to  accept  these 
conditions  the  sole  ground  of  their  refusal  to  grant  the  per- 
mit or  permits  prayed  for,  it  is  a  case  where  the  legal  right 
of  the  relator  is  clear ;  and,  therefore,  the  judgment  of  the 
Circuit  Court  sustaining  the  demurrer  to  the  return,  and 
awarding  a  peremptory  writ  of  mandamus,  must  be  affirmed. 
All  the  judges  concur. 


Note.— This  case  is  cited  in  City  of  Hannibiil  v.  Mo,  db  Kan.  TeUph,  Co., 
post. 

See  note  to  Grand  Eapida  EUc,  Lt.  &  Power  Co,  v.  O,  R,   E.  L,  <t 

FvLel  Oas  Co,,  post. 
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The  State,  the  Hin>80N  Telephone  Company,  Prosecu- 
tor, V.  The  Mayor  and  Aldebmen  of  Jersey  City. 

New  Jergey  Supreme  Court,  Feb,  27,  1887, 

(49  N.  J.  L.  303.) 

Municipal,  control  op  poles  and  wires. 

(Head  note  by  the  court) : 
A  common  council  cannot  revoke  a  designation  of  the  streets  in  which  a 
telegraph  company  may  place  their  poles,  given  under  the  provisions  of 
the  eighth  section  of  '*  an  act  to  incorporate  and  regulate  telegraph  com- 
panies" (Rev.  1174),  when  the  company  has  conformed  to  the  conditions 
upon  which  the  designation  was  made,  and  has  expended  money  in 
placing  poles  upon  the  designated  streets. 

This  writ  brings  up  an  ordinance  to  repeal  an  ordinance 
entitled  "An  ordinance  to  authorize  the  Hudson  Tele- 
phone Company  to  erect  posts  or  poles  in  certain  streets  of 
Jersey  City." 

Yredenburgh  <fe  Oarretson^  for  plaintiffs 

JR.  B.  SeyThour,  tor  defendants. 

The  opinion  of  the  court  was  delivered  by  Beed,  J. : 
The  prosecutors  are  a  corporation  by  reason  of  a  certificate 
filed  under  the  provisions  of  an  act  entitled  ''An  act  to 
incorporate  and  regulate  telegraph  companies,"  contained 
ia  the  Mev.^  p.  1174,  and  the  supplement  thereto  to  be  found 
in  the  Pamph,  L.  1881,  p.  201. 
The  eighth  section  of  the  original  act  is  as  follows: 

*'  Any  telegraph  company  organized  by  virtue  of  this  act  shaU  have  fnU 
power  to  use  the  public  roads  or  highways  in  the  State,  on  the  line  of  their 
nrate,  for  the  purposes  of  erecting  posts  or  poles  on  the  same  to  suspend 
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wires  and  other  fixtures,  upon  first  obtaining  consent,  in  writing,  of  the 
owner  of  the  soil ;  provided,  however,  no  poles  or  poles  shall  be  erected  on 
any  street  of  any  incorporated  city  or  town  without  first  obtaining  from 
the  incorporated  city  or  town  a  designation  of  the  streets  in  which  the 
same  shall  be  placed,  and  the  manner  of  placing  the  same." 

In  accordance  with  these  provisions  an  ordinance  was 
passed  by  the  common  council  of  Jersey  City,  and  approved 
by  the  mayor,  April  1,  1884.  The  ordinance  gave  the  com- 
pany permission  to  erect  posts  and  poles,  and  to  lay  an 
underground  cable  in  certain  streets,  or  portions  of  several 
streets.  It  contained  conditions  that  no  post  should  be 
erected  in  front  of  any  building  so  as  to  interfere  with  the 
approach  to  the  entrance  of  said  building,  nor  without  the 
permission  of  the  property  owner  ;  that  the  company  should 
conform  to  provisions  of  an  ordinance  concerning  telegraph 
poles  in  the  public  street ;  that  they  should  not  interfere 
with  gas,  water,  or  sewer  pipes ;  and  that,  before  they 
commenced  to  excavate  for  the  purpose  of  laying  cable, 
they  should  give  a  bond  conditioned  that  the  company 
would  comply  with  all  the  conditions  named  in  the  ordi- 
nance, and  save  the  city  harmless  from  such  acts  as  might 
injure  third  persons.  These  are,  briefly  stated,  some  of 
the  conditions  contained  in  the  said  ordinance. 

It  appears  from  the  evidence  taken  in  the  cause  that  the 
company  proceeded  to  place  poles  along  the  route  marked 
out  by  the  ordinance.  They  had  placed  from  35  to  46  i)oles 
at  an  expense  of  about  $10  a  pole,  and  had  expended  other 
tnoneys  in  and  about  the  erection  of  the  poles. 

Then  was  passed  the  ordinance  brought  up  before  us, 
which  repeals  the  ordinance  which  confers  permission  to 
place  the  poles  as  above  mentioned. 

I  am  of  the  opinion  that,  as  a  general  rule,  a  designation 
of  streets  by  a  city  gives  the  company  an  irrevocable  right 
to  use  the  streets  so  designated  for  the  purposes  indicated 
in  the  statute.  Certainly,  after  the  expenditure  of  money 
in  the  erection  of  poles  made  in  reliance  upon  the  munici- 
pal designation,  the  company  obtains  a  vested  right,   of 
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which  they  cannot  be  stripped  by  a  subsequent  revocation 
of  such  designation. 

The  notion  that  a  corporation  which,  under  provisions 
similar  to  the  present  act,  has,  upon  the  strength  of  a 
permission  to  use  a  certain  route,  spent  thousands  of  dol- 
lars in  laying  railway  tracks  or  subterranean  cables,  or  in 
erecting  posts  and  stretching  wires,  is  at  the  mercy  of  the 
city  authorities  continually  and  entirely,  is  not  to  be  enter- 
tained for  a  moment. 

A  view  that  the  rights  of  the  corporation  are  of  so  unsub- 
stantial a  character  is  opposed  to  all  judicial  sentiment, 
from  the  Dartmouth  College  Case  to  the  present  time. 
Btaie,  Briton^  Pros.  v.  BlaJce^  6  Vroom.  208,  and  cases  cited 
on  i)age  215. 

The  power  to  repeal,  suspend,  and  alter  charters  con- 
tained in  section  6  of  the  act  concerning  corporations  (Rev. 
p.  178),  does  not  reach  the  exercise  of  the  authority 
attempted  by  the  common  council.  No  provision  is  con- 
tained in  the  act  under  which  the  prosecutors  were  incor- 
porated which  confers  upon  a  municipality  the  power  to 
revoke  a  permission  once  granted.  The  grant  of  the  fran- 
chise to  this  company  was  subject  only  to  a  repeal  or  alter- 
ation by  the  Legislature,  and  when  that  corporation  had 
acquired  vested  rights  in  the  mode  designated  by  their 
charter,  it  certainly  was  not  in  the  power  of  a  common 
council  to  strip  them  of  any  right  so  acquired. 

It  was  undoubtedly  competent  for  the  common  council 
to  couple  with  the  permission  such  reasonable  conditions 
as  the  occupancy  of  a  public  street  by  a  telephone  com- 
pany's posts  and  wires  would  suggest.  And  without  such 
conditions  the  erection  and  maintenance  of  appliances  of 
the  business  of  the  company  would  be  subject  to  the  rea- 
sonable control  of  municipal  by-laws.  Dillon  on  Mun.  Corp. 
§§  655,  558,  676. 

But  that  the  common  council  has  the  power,  at  its  mere 
will,  to  annul  the  act  which  has  legalized  the  occupation 
of  the  streets,  and  so  to  leave  the  company' s  property  im- 
pressed with  the  character  of  a  nuisance  which  can  be  at 
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once  abated,  and  their  business  thus  destroyed,  I  cannot 
admit. 

The  power  of  the  common  council  to  revoke  its  permis- 
sion given,  by  statutory  authority,  to  the  location  of  a  rail- 
road in  the  streets  of  a  city,  was  expressly  denied  in  the 
case  of  the  People  s  Passenger  Railway  Co,  v.  Baldwin^ 
reported  in  37  Leg.  Int.  424,  and  in  the  case  of  the  Brook- 
lyn Central  B.  B.  Co.  v.  Brooklyn  City  B.  B.  Co.,  32  Barb. 
358. 

I  also  understand  that  the  rule  laid  down  in  Common- 
wealth V.  Boston,  97  Mass.  655,  in  reference  to  the  right  of 
municipal  authorities  to  proceed  against  telegraph  poles  in 
a  street  as  nuisances,  after  permission  to  so  place  them  has 
once  been  granted,  is  in  the  same  direction. 

It  is  noticeable  that  there  was  no  failure,  in  the  present 
case,  by  the  company  to  perform  any  required  condition 
precedent  to  their  occupation  of  the  streets.  The  bond 
which  they  were  to  give  was  only  to  protect  the  city  in  case 
the  company  should  excavate  and  lay  cable  wires,  which, 
if  they  could,  under  their  charter,  do  at  all,  they  have  not 
done.  There  is  no  pretension  that  they  failed  in  any  other 
particular  to  conform  to  the  requirements  embodied  in  the 
ordinance  conferring  the  permission. 

The  power  to  repeal  the  present  ordinance  is  also  claimed 
to  exist  under  the  authority  over  streets,  as  well  as  the 
power  to  repeal  ordinances  conferred  upon  the  common 
council  of  Jersey  City  by  its  charter.  But  it  is  clear  that 
the  power  to  remove  obstructions  from  streets  is  confined 
to  nuisances,  and  any  object  which  has  a  legal  right  in  the 
street  is  beyond  the  power  of  the  common  council.  So 
long  as  the  company  violate  no  reasonable  regulation  of 
the  coifimon  council,  their  property  has  as  much  right  in 
the  streets  as  vehicles  and  street  cars. 

And,  in  respect  to  the  power  to  repeal  ordinances,  it  is  a 
general  power,  which  exists  outside  of  the  express  powers 
conferred  by  charter  by  reason  of  the  right  to  pass  ordi- 
nances. This  general  power  cannot  be  invoked  to  sustain 
the  rescission  of  an  act  done  by  virtue  of  other  legislation, 
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which  act  is,  by  reason  of  the  object,  the  latter  legisla- 
tion, or  by  the  acqnisition  of  vested  rights,  an  exception  to 
the  general  rule  which  permits  legislative  bodies  to  rescind 
resolutions  or  repeal  laws. 

We  have  determined  that  this  act  of  giving  permission 
(which,  by  the  by,  could  have  been  conferred  by  reso- 
lution as  well  as  by  ordinance)  was  one  which,  at  least, 
after  acceptance  and  expenditure  of  money  under  it,  was 
irrevocable.  It  was  therefore  removed  from  the  operation 
of  the  general  rule. 

It  is  further  suggested,  rather  than  urged,  in  favor  of  the 
repealing  ordinance,  that  the  prosecutors  were  enjoined, 
previous  to  the  passage  of  this  ordinance,  from  proceeding 
further  in  using  their  telephone. 

Without  stopping  to  decide  to  what  extent  a  permanent 
inability  on  the  part  of  the  company  to  pursue  the  business 
for  the  transaction  of  which  it  was  incorporated  would 
justify  the  city  in  compelling  the  removal  of  its  poles  and 
wires,  it  is  enough,  now,  to  remark  that  there  is  nothing 
before  us  to  show  the  character  of  the  injunction  orders 
of  the  court.  There  is  no  legal  evidence  even  of  the  exist- 
ence of  an  injunction,  much  less  of  the  scope  or  permanent 
character  of  the  prohibition. 

I  am  of  the  opinion  that  the  ordinance  brought  up  should 
be  adjudged  illegal.     Let  it  be  set  aside. 


Note.— See  note  to  Grand  Rapids  Elec.  Lt,  Ac,  Co.  v.  Q.  R,  E,  L,  <Sb 
Fina  QaaCo.,po9t. 
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The  New  York  and  New  Jersey  Telephone  Company 
V.  The  Inhabitants  of  the  Township  of  East  Orange^ 
IN  THE  County  of  Essex. 

Court  of  Chancery  of  New  Jersey,  Feb.  9J^  18S7, 

(42  N.  J.  Eq.  490.) 
Telephone  poles. —  Municipal  contbol. — iNjuNcmoN. 

• 

A  telephone  company  is  forbidden  by  statute  in  New  Jersey  to  erect  polea 
in  the  streets  of  incorporated  towns  without  first  obtaining  from  the 
municipal  authorities  direction  as  to  the  location  and  manner  of  erection. 

There  being  doubt  as  to  whether  the  defendant  was  an  incorporated  town, 
and  so  as  to  whether  said  statute  would  apply,  held,  that  the  authorities 
would  not  be  restrained  by  preliminary  injunction  from  removing  tele- 
phone i)oles  erected  without  designation. 

Bill  for  injunction  on  order  to  show  cause.      On  bill 
and  answer. 

J,  M.  C.  Morrow  and  M.  Egleston^  for  complainants. 

A.  P.  Condit  and  //.   Wallis^  for  defendants. 

The  Chancellor:  The  controversy  between  the  par- 
ties in  this  case  is  in  reference  to  the  right  of  the 
township  authorities  to  remove  poles  for  telephone  wires 
set  by  the  complainants  on  Park  avenue,  in  the  town- 
ship. The  complainants  allege  that  they  have  succeeded, 
by  assignment  from  the  Bell  Telephone  Company,  to 
a  right  granted  by  the  Essex  public  road  board  to 
that  company,  by  agreement  in  writing,  to  set  the  poles, 
and  that  they  themselves  have  directly  received  such 
permission  (but  verbally  only)  from  that  board.  The  com- 
plainants claim,  that  being  duly  incorporated  under  the 
laws  of  this  State,  they  have  legislative  authority,  under 
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the  "  act  to  incorporate  and  regulate  telegraph  companies" 
(-Beo.  p,  1171^  and  the  supplement  thereto,  P.  L,  of  1880^  p. 
20i,)  to  erect  the  poles.  This  suit  was  brought  to  enjoin  the 
township  authorities  from  removing  the  poles,  as  they  had 
threatened  to  do.  The  township  authorities  insist  that  the 
township  is  an  "incorporated  town,"  within  the  meaning 
of  the  act  and  supplement  just  mentioned,  by  the  former 
of  which  it  is  provided  that  no  posts  or  poles  shall  be 
erected  in  any  street  of  any  incorporated  city  or  town  with- 
out first  obtaining  from  such  city  or  town  a  designation  of 
the  streets  in  which  they  shall  be  placed,  and  the  manner 
of  placing  them,  &c. ,  and  the  latter  provides  that  it  shall 
be  the  duty  of  the  municipal  authorities  of  any  such  in- 
corporated city  or  town  to  make  such  designation  on  the 
ftpplication  of  the  company.  The  supplement  does  not  give 
to  the.  company  the  right  to  erect  the  poles  without  the 
designation  which  is  made  a  prerequisite  in  the  original  act, 
but  merely  provides  that  the  municipal  authorities  shall 
make  the  designation  upon  application.  The  designation 
is  still  a  prerequisite.  The  complainants,  therefore,  if  the 
township  is  an  incorporated  town,  not  only  have  no  statu- 
tory authority  to  erect  the  poles,  but  are  absolutely  for- 
bidden by  the  act  to  erect  them  without  the  designation ; 
and  any  x)ermission  obtained  from  the  road  board  cannot 
obviate  the  necessity  of  obtaining  the  designation.  So  that, 
if  the  defendants'  claim  is  well  founded,  the  complainants, 
instead  of  having  legislative  authority  to  set  the  poles,  have 
set  them  in  Park  avenue  in  defiance  of  the  legislative  prohi- 
bition. Under  such  circumstances  it  cannot  be  claimed  that 
they  are  entitled  to  the  protection  of  this  court  to  keep 
them  there. 

But  the  complainants'  counsel  insist  that  the  township  is 
not  an  incorporated  town.  Prom  an  examination  of  the 
various  special  acts  conferring  municipal  powers  upon  the 
defendants,  it  appears  that  they  are  possessed  of  many 
such  powers  beyond  those  conferred  upon  ordinary  rural 
townships,  among  which,  it  may  be  remarked,  is  the  power 
to  enact  ordinances,  to  prevent  or  regulate  the  erection  or 
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maintenance  of  any  posts  in  or  npon  any  street  or  highway 
or  public  place,  and  to  remove  such  posts  if  already  erected 
there.  P.  L.  of  187 S,  p.  27.  In  October,  1886,  the  town- 
ship committee  passed  an  ordinance  by  which  it  forbade 
the  erection  of  poles  in  the  street  by  any  telegraph,  tele- 
phone or  electric  light  company,  without  the  consent  of 
the  street  committee.  The  complainants  have  erected  their 
poles  since  the  passage  of  that  ordinance,  and  have 
obtained  no  consent  of  the  street  committee  to  do  so.  It  is 
not  necessary,  for  the  purposes  of  this  motion,  to  decide  the 
question  whether  the  defendants  are  an  incorporated 
town.  It  is  enough  to  defeat  the  present  application  if  it 
is  merely  doubtful  whether  they  are  not  such  municipality. 
If  the  defendants  are  an  incorporated  town,  (and  that  is  a 
disputed  question  of  law,)  the  complainants  have  no  claim 
to  the  relief  which  they  seek.  A  complainant  is  not  in  a 
position  to  ask  for  a  preliminary  injunction  when  the  right 
on  which  he  founds  his  claim  is,  as  a  matter  of  law,  unsettled. 
Citizens'  Coach  Co.  v.  Camden  Horse  M.  R.  Co. ,  2  Stew.  Eq. 
299.  In  view  of  the  numerous  and  extensive  municipal 
powers  with  which  the  defendants  are  clothed,  and  which 
are  such  as  are  possessed  by  cities  and  by  incorporated 
places  denominated  towns  in  legislative  acts,  it  is  most 
obvious  that  the  defendants'  claim  to  be  an  incorporated 
town  is  not  without  ground.  The  motion  will  be  denied, 
and  the  order  to  show  cause  discharged,  with  costs. 


Note.— This  case  is  cited  in  State,  Winter ,  pros.  y.  N.  T   <Sb  N.    tT". 
TeUph.  Co.,  post. 

See  note  to  OrandBapida  E.  L.  iSb  P.  Co.  y.  G.  R.  E.  L.  A  Fuel  Gas,  Co.^ 
post. 
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The  State,  the  Domestic  Telegraph  and  Telephone 
Company  ETAL.,  Prosecutors,  v.  The  Ma  yob  &c.  op  New- 
ark, ET  AL. 

New  Jertey  Supreme  Court,  1881. 

(49N.  J.  L.  844.) 

POLBB  IN  STREETS. — ^POWEB  OP  MUNICIPAL  COBPORATION  TO  AUTHORIZE, 

(Head  note  by  the  court) : 

Authority  on  the  part  of  a  municipality  to  grant  to  any  person,  natural^ 
ofF  artificial,  a  right  to  erect  telegraph  or  telephone  poles,  etc.,  in  the 
pablic  streets,  can  only  be  derived  from  the  Legislature  by  express  grant 
or  by  necessary  implication  from  powers  expressly  granted. 

The  chartor  of  the  city  of  Newark  does  not  confer  authority  on  the  city  to 
grant  such  a  right  in  the  public  streets. 

The  consent  of  a  municipality  to  the  erection  of  such  poles  in  the  public 
streets,  contemplat'^  by  the  act  of  April  9, 1875  (Revision  1174),  and  the 
supplement  of  March  11,  1880  (Laws  1880,  p,  201),  can  only  be  given  to 
corporations  organized  imder  those  acts. 

On  certiorari. 

By  agreement  of  counsel,  the  following  (among  other) 
&cts  appear : 

On  the  16th  day  of  April,  A.  D.  1886,  a  communication 
was  presented  to  the  mayor  and  common  council  of  the  city 
of  Newark,  at  a  meeting  of  the  common  council  held  on 
that  day,  of  which  the  following  is  a  copy : 

"  To  the  Honorable  the  Mayor  and  common  coimcil  of  the  city  of  New- 
ark, N.  J. : 

"Gentlemen:  The  Citizens'  Telephone  Company,  of  Newark,  N.  J., 
respectfuUy  petition  your  honorable  body  to  grant  to  them  the  right  to 
erect  and  maintain  their  poles  and  wires  on  the  various  streets,  avenues  and 
sDeys  of  the  city  of  Newark,  subject,  of  course,  to  the  charter  and  ordin- 
ances of  the  city,  the  poles  and  wires  to  be  erected  under  the  supervision 
of  the  street  commissioner.  The  company  agree,  in  consideration  of  this 
gruit  by  the  city,  to  furnish  a  telephone,  with  free  toll  to  all  connectins: 


142  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Telegraph  and  Telephone  Co.  v.  Mayor,  &c.,  et  al. 

exchanges,  to  each  of  the  public  offices  and  departments  of  the  city  gov- 
ernment, free  of  charge  to  the  city,  the  public  offices  or  departments  where 
the  same  shall  be  erected  to  be  designated  by  resolution  of  the  conmion 
council. 

''  Dated  April  16th,  1886. 

"  E.  A.  Wilkinson,  President. 
"J.C.Clayton,  Secretary" 

And  at  the  same  meeting  the  said  council  passed  a  reso- 
lution, of  which  the  following  is  a  copy : 

"  Whereas,  The  Citizens*  Telephone  Company,  a  corporation  created 
under  the  laws  of  this  State,  and  composed  of  our  own  citizens,  has 
presented  to  council  a  petition  requesting  permission  to  erect  poles  and 
string  wires  through  the  city,  to  establish  cheaper  telephonic  service  for  the 
citizens ;  therefore, 

"  Resolved,  That  permission  to  so  erect  poles  and  string  wires  be  given 
to  said  Citizens'  Telephone  Company,  as  requested,  upon  the  conditions 
stated  in  said  petition  ;  provided,  however,  that  no  poles  shall  be  erected 
on  any  street  until  the  consent  of  the  abutting  property  owner  shaU  be 
first  obtained." 

This  resolution  was  approved  by  the  mayor  of  the  city 
on  the  28th  day  of  April,  1886. 

The  certiorari  was  allowed  to  bring  up  said  resolution  on 
the  prosecution  of  the  Domestic  Telegraph  and  Telephone 
Company,  of  Newark,  a  corporation  duly  organized  under 
the  act  of  the  Legislature  of  this  State,  entitled  "An  act 
to  incorporate  and  regulate  telegraph  companies, "  approved 
April  9th,  1875,  and  furnishing  its  subscribers  in  the  city 
of  Newark  with  telephonic  intercommunication  by  means 
of  poles  and  wires,  erected  by  authority  of  said  law,  in  the 
streets  of  said  city,  and  of  Jabez  Pearev,  Edward  Weston 
and  Marcus  L.  Ward,  stockholders  in  said  company,  and 
owners  of  real  estate  located  in  various  streets  of  said  city. 

Argued  at  November  term,  1886,  before  Justices  Reed, 
Maoie  and  Parker. 

Por  the  prosecutors,  Henry  Young  and  ThoTnas  N.  Mc^ 
Carter. 

Por  the  defendants,  J.  Frank  Fort. 
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The  opinion  of  the  court  was  delivered  by  Magie,  J.: 

Defendants' counsel  first  contended  that  prosecutors  had 
no  right  to  question  the  validity  of  the  resolution  brought 
before  us  by  this  certiorari.  But  the  precise  question  thus 
raised  was  decided  by  this  court  in  Peoples*  Oaslight  Co. 
V.  Jersey  City^  17  Vroom.  297.  Under  the  authority  of 
that  case  it  is  plain  that  prosecutors  may,  by  such  a  writ, 
challenge  the  authority  of  the  city  of  Newark  to  adopt  the 
lesolution  in  question. 

It  becomes  necessary  therefore  to  determine  whether  the. 
city  of  Newark  had  power  to  do  what  by  this  resolution  it 
attempted  to  do,  that  is,  to  grant  to  the  Citizens'  Telephone 
Company  permission  to  erect  poles,  &c.,  in  the  public 
streets. 

The  public  easement  in  highways  is  vested  in  the  public 
and  can  be  divested  by  nothing  short  of  an  exercise  of  the 
sovereign  power.  Neither  non-user  nor  adverse  user  will 
defeat  the  public  rights.  Smith  v.  ^ate^  3  Zab.  712 ;  Price 
V.  Plainfield^  11  Yroom.  608.  The  Legislature,  represent- 
mg  the  public,  may  release  the  public  right  by  vacating 
the  highway,  may  modify  the  public  use  by  granting  a 
ri^t  to  use  the  highway  for  a  horse  railroad,  or  may 
restrict  the  public  use  by  granting  a  right  to  erect  poles 
and  other  obstructions  in  the  highway.  What  the  Legisla- 
ture may  thus  do,  it  may  delegate  authority  to  do.  Thus,  from 
the  earliest  history  of  the  State,  authority  to  vacate  high- 
ways in  country  districts  has  been  conferred  on  special 
tibunals.  Like  authority  has  frequently  been  conferred 
on  municipalities.  No  reason  appears  why  all  such  author- 
iry  possessed  by  the  Legislature  may  not  be  thus  delegated. 
But  the  delegation  of  such  power  must  plainly  appear, 
either  by  express  grant  or  by  necessary  implication. 
Morris  and  Essex  R.  H.  Co.  v.  NewarJc^  2  Stockt.  352, 
3t}3-,  Jersey  City  Gas  Co.  v.  Dwight,  2  Stew.  Eq.  242; 
Montgomery  v.  Trenton^  7  Vroom.  79 ;  Paierson^  <&c.,  H. 
R.  R,  Co.  V.  Peterson^  9  C.  E.  Green,  158 ;  Olashy  v.  Mor- 
tis^ 3  C.  E.  Green,  72.  The  city  of  Newark  derives  ite 
corporate  existence  from  an   act   approved  March  11th, 
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1857  (Pamph.  L.,  p.  116),  but  nothing  in  that  act  is  capable 
of  being  construed  as  delegating  authority  to  the  city  to 
grant  a  right  of  obstructing  the  public  streets  to  any  person, 
natural  or  artificial,  such  as  this  resolution  purports  to 
grant. 

The  only  parts  of  the  charter  to  which  we  have  been 
referred  as  justifying  this  claim  of  authority  on  the  part  of 
the  city  are  subdivisions  7  and  8  of  section  31. 

The  former,  in  substance,  gives  authority  to  regulate  the 
streets  and  to  prevent  and  remove  obstructions  therefrom. 
A  similar  clause  in  the  charter  of  Trenton  was  held  in  this 
court  not  to  authorize  a  grant  of  a  right  to  lay  a  railroad 
in  a  public  street,  which  would  impede  public  travel.  A 
like  construction  of  this  clause  deprives  the  city  of  any 
claim  of  authority  to  pass  this  resolution. 

Subdivision  8  gives  authority  to  prevent  or  regulate  the 
erection  of  any  stoops,  bay  windows,  areas,  signs,  or  any 
post  or  erection,  or  any  projection  or  otherwise,  over  or 
upon  any  street,  &c.  Reading  the  whole  subdivision,  I 
think  it  clear  that  the  objects  over  which  authority  is 
designed  to  be  given  are  only  such  as  are  appurtenant  to 
the  adjoining  property,  and  used  within  the  public  street 
for  its  convenience.  The  power  given  relates  to  such  modes 
of  egress  and  ingress  to  adjoining  property  as  are  afforded 
by  stoops,  by  cellar  stairs,  &c.,  and  to  such  modes  of  use 
of  business  premises  as  are  afforded  by  signs,  awning  posts 
and  the  like.  This  appears  from  the  last  clause  of  the 
subdivision  which  gives  power  to  remove  these  things  at 
the  expense  of  the  owner  or  occupant  of  the  premises. 
But,  apart  from  this  view,  the  principle  of  the  case  of 
Montgomery  v.  Trenton^  supra^  applied  to  this  subdivi- 
sion, requires  us  to  hold  that  authority  to  prevent  or  regu- 
late an  obstruction  will  not  include  authority  to  license 
such  obstruction  not  otherwise  justified  by  law. 

Neither  of  these  clauses,  therefore,  support  the  city's 
claim  of  authority  to  pass  this  resolution.  No  other  part 
of  the  charter  seems  to  give  the  least  countenance  to  the 
claim. 
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^OT  can  this  resolution  be  sustained  on  the  theory  that 
it  merely  expresses  the  consent  of  this  municipality,  repre- 
senting the  inhabitants  within  it,  to  such  an  obstruction  of 
its  public  streets.  Authority  to  thus  consent  must  obvi- 
ously have  been  conferred  by  the  legislature.  No  such 
authority  can  be  discovered  in  the  charter. 

Defendants  cannot  appeal  to  the  provisions  of  the  "Act 
to  incorporate  and  regulate  telegraph  companies, ' '  approved 
April  9, 1875  {Jiev  p,  1174),  because  the  Citizens'  Telephone 
Company,  the  recipient  of  the  grant  made  by  this  resolu- 
tion, was  not  incorporated  under  that  act,  nor  under  the 
supplement  to  it,  approved  March  11,  1880.  Pomp.  L,y 
jp.  201.  The  consent  of  the  municipality  provided  for  by 
those  acts  may  only  be  given  to  corporations  organized 
thereunder. 

Nor  can  any  support  for  this  resolution  be  discovered 
in  the  general  corporation  act  {Ret),  p.  174),  imder  which 
the  Citizens'  Telephone  Company  claims  to  have  been  organ- 
ized. 

Whether  such  a  company  could  organize  and  acquire  a 
corj)orate  existence  under  that  act  was  much  discussed  on 
the  argument.  The  passage  of  the  above  mentioned  act  of 
1875,  and  the  supplement  of  1880,  providing  for  the  organ- 
ization of  telegraph ,  and  telephone  companies,  in  modes 
and  under  conditions  quite  inconsistent  with  those  prescribed 
by  the  general  corporation  act,  seems  to  be  a  strong  legis- 
lative declaration  to  the  contrary.  So,  it  was  strongly 
urged  that  if  the  Citizens'  Telephone  Company  acquired 
a  corporate  existence  by  its  organization,  it  acquired 
thereby  no  right  to  make  use  of  the  public  streets.  If  it 
had  thereby  acquired  such  right,  the  restrictions  and  limi- 
tations imx)osed  on  such  companies  by  the  acts  of  1875  and 
1880  may  be  evaded  by  the  simple  expedient  of  an  organi- 
zation  under  the  general  corporation  act. 

But  these  questions  are  not  necessarily  involved  in  this 
case.  The  sole  question  is  whether  the  city  had  power  to 
pass  this  resolution,  and  nothing  can  be  found  in  the  gene- 
ral corporation  act  supporting  the  claim  of  the  city. 

VOL  II. — 10. 
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Other  questions  raised  and  argued  by  prosecutors  need 
not  be  considered.  For  since  we  fail  to  find  that  any 
authority  to  pass  this  resolution  has  been  conferred  on  the 
oitv,  it  must  be  set  aside. 


NOTB.— See  note  to  Qrand  Bapids  E.  L.  <Sb  P,  Co.  v,  G.  R.  E,  L.  db  Fuid 
Oa9Co.,po8t 


City  of  Hannibal,  Respondent,  v.  Missouri  &  ICansas 

Telephone  Company,  Appellant. 

St  Louis  Court  of  Appeals,  May  8,  1888. 

(31  Mo.  App.  23.) 

Telephone  FIXTURES.— Municipal  cx)ntrol. 

By  statute,  in  Missouri,  telephone  companies  are  permitted  to  set  their 
poles,  wires  and  other  fixtures  along  and  across  the  highways  of  the 
State,  only  so  as  not  to  incommode  the  public,  and  subject  only  to  muni- 
cipal control  as  to  (1)  the  location  of  ixists,  (2)  the  kind  of  posts,  (3)  the 
height  of  wires. 

The  city  of  Hannibal  passed  a  resolution,  requiring  a  particular  telephone 
company  to  remove  all  its  fixtures  from  the  streets,  which  being  per- 
formed as  a  condition  precedent,  the  ordinance  authorized  the  erection 
of  new  poles,  but  only  at  street  intersections. 

Upon  appeal  from  a  judgment  awarding  the  penalty  imposed  by  the 
statute  for  its  violation. 

Held,  that  inasmuch  as  the  ordinance  discriminated  against  one  of  several 
telephone  companies,  demanded  a  re-location  of  its  poles  without 
apparent  good  reason,  demanded  a  total  removal  of  all  standing  poles 
as  a  condition  precedent  to  the  right  of  re-location,  and  failed  to 
provide  for  any  practicable  re-location,  such  features  of  oppression  and 
unreasonableness  were  presented  as  to  call  for  the  vacating  of  the  ordin- 
ance. 

Held  also  that  the  ordinance  was  class  legislation  of  a  kind  which,  even  if 
not  unconstitutional,  could  not  be  upheld  even  if  enacted  by  the  State 
Legislature,  much  less,  when  enacted  by  an  inferior  body. 
Case  of  this  series  cited  in  opinion  :  State  v.  Flad,  ante,  p.  128. 
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Appeal  from  the  Hannibal  Court  of  Common  Pleas. 
The  facts  appear  in  the  opinion. 

Harrison  &  Mahan^  for  the  appellant. 

Thomas  F.  Oaits  and  David  H.  Eby^  for  the  respondent. 

RoMBAiTER,  P.  J.,  delivered  the  opinion  of  the  court : 

The  plaintiff  is  a  municipal  corporation  and  the  defend- 
ant is  a  telephone  company  incorporated  under  article  five, 
chapter  twenty-one,  of  the  Revised  Statutes. 

It  api)ears  that  in  1879-80  the  Hannibal  Telephone  Com- 
pany and  its  grantors  erected,  under  authority  of  a  city 
ordinance  authorizing  the  erection  and  maintenance  of  a 
telephonic  exchange  in  said  city,  a  number  of  telephone 
poles,  including  the  poles  in  controversy,  along  Broadway, 
which  poles  have  been  used  ever  since  by  said  company  and 
its  successors  in  connection  with  said  telephonic  exchange. 
The  defendant  is  a  successor  of  said  Hannibal  Telephone 
Company. 

In  May,  1886,  some  controversy  arising  between  the  city 
and  defendant  as  to  the  defendant' s  compliance  with  the 
original  ordinance  authorizing  the  erection  of  such  poles, 
the  following  ordinance  was  passed  by  the  city  council,  and 
approved  by  the  mayor  : 

'*  An  ordinance  requiring  the  removal  from  the  sidewalks  of  the  city  of 
Hannibal,  of  the  posts,  piers  and  abutments  of  the  Missouri  and  Kansas 
Telephone  Ck>mpan7. 

**  Be  it  ordained  by  the  city  council  of  the  city  of  Hannibal : 

**  Section  1.  That  the  Missouri  and  Kansas  Telephone  Company,  a  cor^r- 
ation  doing  business  in  the  city  of  Hannibal,  in  the  State  of  Missouri,  are 
hereby  notified,  ordere:)  and  required  to  remove  and  take  away  from  each 
and  every  public  sidewalk,  constituting  a  part  of,  or  being  in  or  on,  any  of 
the  public  streets,  avenues  or  alleys,  in  said  city,  and  within  thirty  days 
from  the  date  of  the  publication  of  this  ordinance,  all  posts,  piers  and 
abutments  now  standing  or  being  on  the  said  sidewalks  or  any  of  them, 
and  owned,  controlled,  operated  or  maintained  by  said  Missouri  and 
Kansflfl  Telephone  Ck)mpany. 

*'  Sec.  2.  In  lieu  of  the  present  location  of  said  posts,  piers  and  abut- 
taonts,  and  in  consideration  of  the  alteration  in  the  location  of  the  same» 
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as  provided  for  in  section  one  of  this  ordinance,  license  is  hereby  granted 
to  said  telephone  company  to  re-locate,  place  and  erect  upon  any  of  the 
public  streets  in  said  city,  wherein  any  of  said  posts,  piers  and  abutments 
are  now  standing,  being  or  erected,  such  posts,  piers  and  abutments,  as 
said  company  may  see  proper  to  erect ;  provided,  however,  that  such  future 
erection  and  re-location  of  said  posts,  piers  and  abutments  by  said  com- 
pany, in  said  streets,  shall  be  outside  of  and  not  immediately  contiguous 
to  the  sidewalks  of  said  city,  and  shall  be  only  at  the  vertices  of  the  angles 
of  intersection  of  streets  in  said  city,  as  they  lie  outside  of  said  sidewalks ; 
and,  provided  further,  that  the  right  to  reSrect  or  re-locate  said  posts,  piers 
and  abutments  shall  be  and  is  conditional  upon  said  company  first  com- 
plying with  the  requirements  of  section  one  of  this  ordinance. 

**  Sec.  8.  In  the  event  that  said  telephone  company  shall  fail,  neglect 
or  refuse  to  comply  with  the  requirements  of  section  one  of  this  ordinance, 
then,  and  in  that  event,  the  street  commissioner  of  said  city  is  hereby 
authorized,  directed^  instructed  and  empowered  to  remove  the  posts, 
piers  and  abutments  mentioned  in  said  section  one,  at  the  expense  of  the 
persons,  companies  or  corporation  owning,  operating  or  maintaining  the 
same,  and  to  report  the  cost  of  such  removal  to  the  attorney  of  said  city, 
who  shall  proceed  to  collect  the  same  from  the  parties  liable  therefor. 

'*  Sec.  4.  Any  i)erson,  company  or  corporation,  that  shall  violate  any  of 
the  provisions  of  this  ordinance,  or  that  shall  fail,  neglect  or  refuse  to 
comply  with  the  same,  shall  forfeit  and  pay  to  said  city  a  fine  of  one 
himdred  and  fifty  dollars." 

The  defendant  upon  demand  neglected  and  refused  to 
remove  its  poles,  as  required  by  the  first  section  of  the 
ordinance.  The  city  thereupon  filed  a  complaint  against  it 
before  its  recorder  for  the  recovery  of  the  fine  mentioned  in 
the  fourth  section,  and  upon  a  trial  of  such  complaint 
before  the  Common  Pleas  Court,  on  appeal,  obtained  judg- 
ment for  the  amount  of  the  fine  and  costs.  From  that  judg- 
ment the  defendant  prosecutes  the  present  appeal,  and 
assigns  the  following  errors  :  (1)  That  the  complaint  states 
no  cause  of  action  and  the  court  erred  in  admitting  evi- 
dence in  its  support ;  (2)  that  the  evidence  substantiates  no 
cause  of  action,  and  the  court  should  have  rendered  judg- 
ment for  the  defendant ;  (3)  that  the  court  gave  an  errone- 
ous instruction  or  declaration  of  law. 

In  St€ite  ex  reL  t.  Flad,  23  Mo.  App.  186,  the  resi)ective 
rights  of  telephone  companies,  and  the  municipalities  whose 
streets  they  occupy  with  their  poles,  were  defined  as  fol- 
lows :  ^'By  section  879   of  the  Revised  Statutes,  it  is  pro- 
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vided  as  follows:  'Companies  organized  under  the  pro- 
visions of  this  article  for  the  purpose  of  constructing  and 
maintaining  telephone  or  magnetic  telegraph  lines;  are 
authorized  to  set  their  poles,  piers,  abutments,  wires  and 
other  fixtures,  along  and  across  any  of  the  public  roads, 
streets  and  waters  of  this  State,  in  such  manner  as  not  to 
incommode  the  public  in  the  use  of  such  roads,  streets  and 
waters.'  The  only  limitation  imposed  by  the  Legislature 
upon  the  privilege  relating  to  the  use  of  the  streets  and 
alleys  of  cities  and  towns  for  telephone  posts  is  embodied 
in  section  888  of  the  Revised  Statutes,  which  is  in  the  fol- 
lowing language :  'The  mayor  and  aldermen,  or  board  of 
common  council,  of  any  city,  and  the  trustees  of  any  in- 
corporated town,  through  which  the  lines  of  any  telephone 
or  telegraph  company  are  to  pass,  may,  by  ordinance,  or 
otherwise,  specify  where  the  posts,  piers  or  abutments, 
shall  be  located,  the  kind  of  posts  that  shall  be  used,  the 
height  at  which  the  wires  shall  be  run ;  and  such  company 
shall  be  governed  by  the  regulations  thus  prescribed ;  and 
after  the  erection  of  said  telephone  or  telegraph  lines, 
the  said  mayor  and  aldermen,  or  board  of  common 
council,  and  the  trustees  of  any  incorporated  town,  shall 
have  power  to  direct  any  alteration  in  the  location 
or  erection  of  said  posts,  piers  or  abutments,  and  also  in 
the  height  at  which  the  wires  shall  run,  having  first  given 
such  company  or  its  agents  opportunity  to  be  heard  in 
regard  to  such  alterations.'  It  will  be  seen  that  this  limi- 
tation relates  exclusively  to  three  subjects.  (1)  The  place 
where  the  posts,  piers  or  abutments  shall  be  located ;  (2) 
the  kind  of  posts  that  shall  be  used ;  (3)  the  height  at 
which  the  wires  shall  be  run." 

The  defendant  does  not  question  the  right  of  the  city  in 
this  instance  to  make  a  regulation  in  regard  to  its  poles 
"as  to  the  place  where  the  posts,  piers  or  abutments  shall 
be  located,"  but  contends,  that  when  posts  are  once  located 
an  alteration  in  their  location  cannot  be  arbitrarily  made 
without  some  cause  showing  a  necessity  for  the  alteration. 
As  the  complaint  fails  to  state  any  necessity  for  the  change 


150  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Hannibal  v.  Telephone  Co. 

or  any  valid  reason  for  the  passage  of  the  ordinance  pro- 
viding for  the  re-location,  the  defendant  objects  to  it  as 
stating  no  cause  of  action. 

The  Recorder's  Court  of  Hannibal,  where  the  complaint 
was  originally  filed,  is  not  a  court  of  record.  Very  infor- 
mal complaints  are  held  sufficient  when  filed  before  a  jus- 
tice, and  we  are  not  prepared  to  say  that  the  complaint  is 
fatally  defective  for  the  reason  assigned.  There  was,  how- 
ever, no  proof  that  the  existing  location  of  defendant's 
poles  incommodes  the  public,  or  that  any  good  cause  existed 
for  the  contemplated  removal ;  and  in  the  absence  of  such 
proof  the  ordinance  cannot  be  upheld.  Besides  that,  the 
proof  shows  andt  the  court  so  found  that  the  contemplated 
re-location  is  impracticable,  as  it  would  place  part  of  the 
defendant' s  poles  at  too  great  a  distance  from  each  other 
for  practical  operation  of  its  lines.  So  finding,  the  trial 
court  properly  declared  that  part  of  the  ordinance  provid- 
ing for  a  re-location  illegal  and  void.  As  the  two  parts  of 
the  ordinance  are  necessarily  dependent  on  each  other, 
the  case  is  not  one  where  an  ordinance  void  in  part  can  be 
upheld  as  to  other  parts,  and  that  of  itself  is  fatal  to 
plaintiflPs  recovery. 

Municipal  corporations  ^r^prima  facie  the  sole  judges  of 
the  necessity  of  their  ordinances,  and  courts  will  not,  ordi- 
narily, review  their  reasonableness,  when  they  are  passed  in 
strict  pursuance  of  an  express  grant.  City  of  St.  Louis  v. 
Green,  7  Mo.  App.  468,  S.  C,  70  Mo.  662.  Where  an  ordi- 
nance, however,  is  altogether  unreasonable  and  oppressive, 
it  may  be  vacated  by  the  courts  for  that  reason  alone. 
Corrigan  v.  Gage,  68  Mo.  645  ;  Springfield  Railway  Co, 
V.  City  of  Springfield,  85  Mo.  674 ;  Kelly  v.  Meeks,  87 
Mo.  401. 

It  is  shown  in  this  case  that  other  corporations  use  the 
same  streets  for  similar  purposes,  and  that  there  is  no  sub- 
stantial difference  between  the  location  of  their  poles  and 
those  of  defendant.  It  is  further  shown  that  the  only  prac- 
ticable way  of  affecting  a  change  of  poles  so  as  not  to  cause 
an  interruption  of  business,  is  a  gradual  and  fractional 
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change,  the  erection  of  new  poles  necessarily  preceding  the 
removal  of  the  old.  That  an  ordinance  which  discriminates 
against  the  defendant,  which  demands  a  re-location  of  its 
poles  without  apparent  good  reason,  which  demands  a 
total  removal  of  all  standing  poles  as  a  condition  prece- 
dent to  the  right  of  re-location,  and  which  fails  to  provide 
for  any  practicable  re-location,  presents  such  features  of 
oppression  and  unreasonableness  as  to  call  for  the  exercise 
of  the  powers  of  the  court  last  above  referred  to,  admits  of 
no  dispute. 

We  do  not  hesitate  to  declare  the  ordinance  under  which 
the  defendant  is  prosecuted  to  be  illegal  and  void  for  these 
reasons  alone.  There  is,  however,  a  further  feature  of  this 
ordinance  so  extraordinary  in  its  character  that  we  cannot 
pass  it  in  silence.  It  will  be  seen  that  it  first  demands  that 
the  defendant  should  do  a  certain  thing,  and  then  provides 
that  any  person,  company  or  corporation,  who  shall  fail 
to  do  the  thing,  which,  in  the  nature  of  things,  the  defend- 
ant alone  can  omit  to  do,  shaU  be  guilty  of  a  misdemeanor. 
This  is  class  legislation  of  the  most  obnoxious  character. 
Municipal  corporations  exercise  only  powers  delegated  to 
them  by  the  Legislature,  and  where  the  Legislature  has  no 
power  to  do  a  thing  it  cannot  delegate  it  to  others.  The 
constitutional  inhibition  imposed  on  the  Legislature  against 
class  legislation  is  necessarily  imposed  on  every  munici- 
pality. Even  in  the  absence  of  a  special  constitutional 
inhibition,  such  legislation  could  not  be  upheld.  Thus 
Jndge  Cooley  says  that  it  can  scarcely  be  doubted  but  that 
a  regulation  made  for  any  one  class  of  citizens,  entirely  arbi- 
trary  in  its  character  and  restricting  their  rights,  privi- 
leges  or  legal  capacities,  in  any  manner  before  unknown 
to  the  law,  **  would  transcend  the  due  bounds  of  legisla- 
tive  power,  even  though  no  express  constitutional  provi- 
sion  could  be  pointed  out  with  which  it  would  come  in  con- 
flict." Cooley' s  Const.  lim.  893.  See,  for  an  elaborate 
discussion  of  this  subject.  Bank  v.  Cooper^  2  Terg.  599, 
and  JoTies  v.  Perry ^  10  Yerg.  69. 

It  necessarily  results  from  the  foregoing  observations 
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that  the  judgment  of  the  court  upon  the  uncontroverted  facts 
was  an  erroneous  conclusion  of  law,  and  must  be  reversed. 
As  no  prosecution  can  be  had  under  an  ordinance  which  we 
are  bound  to  declare  illegal  and  void,  no  useful  purpose 
can  be  subserved  by  remanding  the  cause. 
Judgment  reversed.    All  concur. 


Note.— See  note  to  Grand  Rapids  E.  L.  A  P,  Co.  t.  G.R.E,  L.  A  Fuel 
Oaa  Co.,  post. 


Grand  Rapids  Electric  Light  and  Power  Company  v. 
Grand  Rapids  Edison  Electric  Light  and  Fuel 
Gas  Company  et  al. 

U.  JS.  Circuit  Court,  W,  D.  Michigan,  S.  D.  Jan.  9, 1888. 

(33  Fed.  R.  659.) 

Exclusive  prtvtleoe  in  streets. 

There  is  no  power,  express  or  implied,  in  the  common  oonncil  of  the 
city  of  Grand  Rapids,  to  grant  to  one  electric  light  company  the 
exclusive  privilege  of  using  the  streets  of  the  city  for  the  maintenance 
of  its  lines. 

Motion  to  dissolve  a  preliminary  injunction.  The  com- 
plainant had  been  given  by  the  common  councU  of  Grand 
Rapids,  Michigan,  the  exclusive  use  of  the  streets  for  a 
period  of  years,  for  the  maintenance  of  electric  light  and 
power  lines,  and  subsequently  the  defendant  had  been 
granted  the  same  privileges,  but  not  exclusive. 

The  facts  are  fully  stated  in  the  opinion. 

T.  J.  O^Brien  and  J.  H.  Campbell^  for  defendant,  on 
motion  to  disolve  injunction ;  Eugene  II.  Lewis^  for  de- 
fendant. 
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Blair,  Kingsley  &  Kleinhaus^  for  complainant. 

Jackson,  J. :  The  leading  and  material  facts  in  relation 
to  the  matter  in  controversy,  and  on  which  rest  the  proper 
determination  of  the  question  involved  in  the  present 
motion,  are,  briefly,  these:  By  the  charter  of  the  city  of 
Grand  Rapids  the  common  coxmcil  thereof  were  invested 
with  the  following  powers  and  duties  relating  to  the  mat- 
ters under  consideration: 

**  Tit.  3,  Sec.  10.  The  common  coimcil shall  have  power  within 

said  city  to  enact,  make,  continue,  establish,  modify y  amend  and  repeal 
such  ordinances^  by-laws  and  regulatione  as  they  deem  desirable,  within 
«aid  city,  for  the  following  purposes :" 

"  Twenty-Jifth.  To  regulate  the  lighting  of  the  streets  and  alley,  and  the 
protection  and  safety  of  the  public  lamps,  and  to  employ  a  suitable  person 
to  superintend  the  same,  to  prescribe  his  duties,  and  fix  a  compensa- 
tion therefor." 

"  Thirty-fifth,  To  provide  for  the  cleaning  of  the  highways,  streets, 
avenues,  lanes,  aUeys,  public  grounds  and  squares,  crosswalks  and  sidewalks 
in  said  city,  and  to  require  the  owners  or  occupants  of  property  on  any 
paved  street  or  streets  of  said  city  to  clean  the  said  streets  in  front  of,  or 
adjacent  to,  the  premises  occupied  by  them  to  the  center  of  said  streets ; 
to  prohibit  and  prevent  the  incumbering  thereof  in  any  manner 
whatsoever,  and  to  remove  any  obstructions  therefrom,  and  to  prevent 
the  exhibition  of  signs  on  canvas  or  otherwise  in  and  upon  any  vehicle 
standing  or  traveling  upon  the  streets  of  said  city;  to  control,  pre- 
scribe and  regulate  the  mode  of  constructing  and  suspending  awnings, 
and  the  exhibition  and  suspension  of  signs  thereon;  to  control,  pre- 
scribe, and  regulate  the  manner  in  which  the  highways,  streets, 
avenues,  lanes,  alleys,  public  grounds  and  spaces  within  said  city 
flhaU  be  used,  and  to  provide  for  the  preservation  of  and  the  prevention 
of  wilful  injury  to  the  gutters  in  said  highways,  streets,  lanes  and  alleys ; 
to  direct  and  regulate  the  planting,  and  provide  for  the  preservation  of 
ornamental  trees  therein. 

"  Thirty-sixth,  To  provide  for  and  regulate  the  lighting  of  public  lamps, 
and  the  erection  of  lamps  and  lamp-posts  and  suitable  hitching-posts ;  to 
prohibit  aU  practices,  amusements,  and  doings  in  said  streets  having  a 
tendency  to  frighten  teams  and  horses,  or  dangerous  to  life  or  property ; 
to  remove  or  cause  to  be  removed  therefrom  all  walls  and  structures  that 
may  be  liable  to  faU  therein,  so  as  to  endanger  life  or  property." 

"  Tit.  6.  sec.  1.  The  common  council  shall  have  the  care  and  supervision 
of  the  highways,  streets,  bridges,  lanes,  alleys,  parks  and  public  grounds 
in  said  city,  and  it  shaU  be  their  duty  to  give  directions  for  the  repairing, 
preserving,  improving,  cleansing  and  securing  of  such  highways,  bridges. 
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lanes,  alleys,  parks  and  public  grounds,  and  to  cause  the  same  to  be 
repaired,  cleansed,  improved  and  secured,  from  time  to  time,  as  may  be 
necessary ;  to  regulate  the  roads,  streets,  highways,  lanes  and  alleys, 
already  laid  out  or  which  may  hereafter  be  laid  out,  and  to  alter  such  of 
them  as  they  shall  deem  inconvenient,  subject  to  the  restrictions  contained 
in  this  title.' 

The  complainant  is  a  corporation  organized  March  31, 
1880,  under  the  laws  of  the  State  of  Michigan,  and  its 
powers  and  franchises  are  defined  by  the  statute  under 
which  it  was  created  and  organized.  It  was  invested  by 
the  law  of  its  creation  with  no  exclusive  rights,  franchises 
or  privileges.  On  the  nineteenth  day  of  April,  1880,  the 
common  council  of  Grand  Rapids,  deeming  it  expedient 
and  for  the  welfare  and  advantage  of  the  city  that  a  system 
of  lighting  by  electricity  should  be  established  therein,  for 
the  purpose  of  inducing  the  complainant  to  undertake  the 
work  of  supplying  the  city  with  electric  light,  or  lights, 
passed  the  following  ordinance : 

"  An  ordinance  authorizing  the  '  Grand  Rapids  Electric  Light  &  Power 
Company,'  to  erect  the  necessary  lines  for  the  transmission  of  power  and 
light  by  means  of  electricity  in  the  city  of  Grand  Rapids.  Passed  April  19, 
1880.  First  published  April  22, 1880.  Amended  April  27, 1880. 
*'  The  conamon  council  of  the  city  of  Grand  Rapids  do  ordain  as  foUows : 
**  Section  1.  That  the  *  Grand  Rapids  Electric  Light  &  Power  Company,' 
as  a  body  corporate  imder  that  or  such  other  name  as  the  said  corporation 
may  hereafter  adopt,  be  and  they  are  hereby  authorized  to  %lm  eaxltuively 
for  the  term  of  fifteen  years  from  the  passage  of  this  ordinance,  any 
and  all  the  streets,  lanes,  alleys,  bridges  and  public  grounds  of  said  city, 
including  any  territory  that  may  be  hereafter  added  to  the  same,  for  the 
purpose  of  laying  down  or  suspending  on  suitable  poles  or  supports  in  said 
streets,  lanes,  alleys,  bridges  and  public  grounds  from  time  to  time,  as 
said  company  may  desire,  wires,  cables  or  other  conductors  of  electricity 
for  distributing  and  supplying  said  city  and  the  inhabitants  thereof  with 
electricity  for  light  and  power ;  provided,  that  the  common  council  of 
said  city  shaU  have  the  control  and  direction  of  the  places,  times  and  cir- 
cumstances in  which  said  lines,  wires,  cables,  poles  or  supports  may  be 
erected  or  laid  down,  and  that  said  company  shaU  not  unnecessarily  obstruct 
the  passage  of  any  such  street,  lane,  alley,  bridge  or  public  ground,  and 
shall,  within  a  reasonable  time  after  making  any  opening  or  excavation 
for  the  purposes  aforesaid,  repair  and  leave  said  street,  lane,  aUey,  bridge 
or  public  ground  in  as  good  condition  as  before  said  opening  or  excava- 
ion  was  made  and  under  the  direction,  and  to  be  approved  of  by  the 
city  sourveyor. 
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*'  Sec  2.  The  privileges  hereby  granted  are  upon  the  express  condition 
that  said  company  shall,  on  or  before  the  first  day  of  January  next,  com- 
mence the  work  of  manufacturing  electricity  for  lighting  said  city,  and 
shall  supply  the  same  to  said  city  and  the  inhabitants  thereof  at  a  reason- 
able price  along  the  lines  which  are  or  shall  thereafter  be  constructed 
by  said  company,  and  that  they  shall  extend  their  said  lines  of  conductors, 
and  increase  their  facilities  for  the  producing  the  electricity,  as  the 
demand  for  its  use,  at  such  reasonable  price,  may  warrant. 

"  Sec.  3.  Any  temporary  failure  on  the  part  of  said  corporation  to  per- 
form any  of  the  conditions  of  this  ordinance,  when  such  failure  is 
occasioned  by  any  unavoidable  accident,  shall  not  be  construed  as  a  for- 
feiture of  the  privileges  hereby  granted ;  provided  the  same  shall  be 
xepaired  within  a  reasonable  time. 

"  Sec.  4.  That  if  said  company  shall  make  any  opening  or  excavation  in 
the  streets,  lanes,  alleys,  walks,  or  public  grounds  of  said  city,  the  same 
thaJl  be  done  after  notice  to  and  under  the  direction  of  the  common 
oooncil  or  city  surveyor,  and  said  company,  in  case  of  any  such  excavation 
or  other  interference  with  any  street,  alley  or  public  groimd,  shall  forth- 
with, under  direction  of  the  city  surveyor,  restore  the  street,  alley  or 
ground  to  its  original  condition,  and  all  such  places  shall  be  left  by  said 
company  in  as  good  condition  as  before  disturbed  by  the  company,  and  in 
case  of  failure  to  do  so  within  what  the  common  council  or  city  surveyor 
s2iall  deem  reasonable  time,  the  said  common  coimcil  or  city  surveyor  may 
cause  it  to  be  done,  and  the  company  shall  be  liable  to  pay  the  expense 
thereof  on  demand  ;  and  in  case  the  erection  of  wire  cables  or  other  con- 
ductors of  electricity  by  said  company  shall  be  necessary  over  the  streets, 
aHeys  and  public  grotmds  of  said  city,  then  the  said  company  shall  place 
the  same  at  such  places,  and  secure  the  same  in  such  manner,  as  shall  be 
approved  by  the  common  council ;  and  this  is  not  to  grant  permission  to 
erect  such  conductors  over  any  such  streets,  alleys  or  grounds,  except  at 
such  places  as  shall  be  agreed  to  by  said  conunon  council ;  but  it  is  expressly 
provided  that  in  no  case  shall  lines  used  as  conductors  of  electricity  be 
placed  over  and  above  the  lines  and  wires  used  by  the  city  in  its  fire-alarm 
telegraph  apparatus,  and  that  the  location  at  which  conductors  shall  be 
maintained  shall  at  all  times  be  subject  to  the  control  of  the  common 
oounciL 

*'Sec.  5.  The  said  company  shall  be  liable  to  compensate  the  city  of 
Grand  Bapids  and  all  corporations  and  persons  for  all  damages  that  may 
grow  out  of  the  use  of  the  public  ways  and  grounds  of  said  city  for  their 
aaid  business,  and  for  having  opened  or  incumbered  any  street,  alley, 
sidewalk  or  public  space,  or  from  any  cause  whatever,  connected  with  the 
franchise  hereby  conferred,  and  said  corporation  shall  at  all  times  be 
subject  to  all  ordinances  now  in  existence  or  which  may  hereafter  be 
passed,  relative  to  the  streets,  aUeys  and  public  grounds  in  said  city,  and 
the  manner  of  making  improvements  therein,  and  all  ordinances  relating 
to  the  means  of  public  protection  while  excavations  are  being  made  in  said 
stieets,  alleys  and  public  grounds  ;  and  said  corporation  shall  be  liable  for 
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any  loss  the  city  of  Grand  Rapids  may  suffer  in  case  the  city  shall  be  liable 
for  damages  on  account  of  anything  that  shall  grow  out  of  the  operation 
or  business  of  said  oorxwration,  or  those  acting  under  its  authority,  or 
under  its  agents. 

*'Sec.  6.  (As  amended  April  27,  1880.)  The  city  of  Grand  Rapids 
expressly  reserves  the  right  to  alter  and  amend  this  ordinance  in  any 
manner  necessary  for  the  safety  or  welfare  of  the  public,  and,  in  case  it  is 
necessary  to  do  so,  to  protect  the  public  interest ;  but  the  exclusive  rights 
and  privileges  hereby  granted  shall  not  be  impaired  or  abridged  by  such 
alteration  or  amendment. 

**  Sec.  7.  Said  company  shall,  within  thirty  days  after  the  acceptance  of 
this  ordinance,  execute  to  the  city  of  Grand  Rapids  a  bond  in  the  penal 
sum  of  twenty  thousand  dollars,  with  sufficient  siireties,  to  be  approved 
by  the  common  council  and  filed  in  the  office  of  the  city  clerk,  conditioned 
to  compensate  the  city  for  all  damages,  costs,  expenses  and  outlays  which 
may  come  to  said  city  by  reason  of  the  actions  of  the  said  company,  or 
its  agents,  servants  or  employes,  or  persons  doing  service  upon  the  works 
of  said  company,  and  from  all  loss  and  damage  the  city  shall  suffer  from 
any  cause  that  shaU  grow,  directly  or  indirectly,  out  of  the  granting  this 
franchise,  or  out  of  anything  that  shall  be  done  under  the  name  or  for  the 
company  operating  imder  the  same,  and  said  bond  shall  also  be  conditioned 
to  perform  each  and  every  requirement  of  this  ordinance  by  said  company 
to  be  by  them  performed,  and  to  obey  all  ordinances  of  said  city  passed  or 
that  may  be  passed.  Said  bond  shall  be  renewed  once  in  every  two 
years,  and  as  much  oftener  as  the  said  council  shall  require  by  resolution. 

**Sec.  8.  That  the  conmion  council  may,  by  resolution,  at  any  time 
direct  the  said  company  to  erect  upon  any  streets  or  places  in  said  city, 
the  necessary  apparatiis  for  furnishing  the  residents  light  and  power  by 
electricity,  as  contemplated  by  this  ordinance,  and  in  case  of  the  passage 
of  such  resolution,  the  said  company  shall  signify  its  acceptance  of  the 
resolution  and  willingness  to  forthwith  proceed  to  erect  such  apparatus  in. 
such  streets  and  places,  and  to  furnish  light  and  power  to  such  as  may 
desire ;  and  in  case  said  company  shall,  for  thirty  days  after  notice  of 
such  resolution,  neglect  to  accept  the  same,  and  proceed  to  such  erection, 
of  such  apparatus,  then  the  exclusive  right  of  said  company  to  the  use  of 
such  streets  and  places  shall  cease,  and  the  said  council  may  grant  the  use 
of  said  streets  and  places  to  some  other  person  or  company. 

**  Sec.  9.  This  ordinance  shall  take  effect  from  and  after  its  acceptance 
by  the  president  and  directors  of  the  said  *  Grand  Rapids  Electric  Light 
and  Power  Company,'  which  acceptance  shall  be  filed  with  the  city  clerk 
within  thirty  days  from  and  after  the  passage  of  this  ordinance." 

This  ordinance  was  duly  accepted  by  the  complainant, 
who  thereafter  proceeded  at  considerable  expense  to  erect 
works,  and  extend  its  wires,  in  order  to  supply  the  city 
with  electric  light.      These  works  were  still  being  main- 
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tained,  and  the  ordinance  substantially  complied  with  by 
the  complainant,  when,  on  May  20,  1887,  the  common  coun- 
cil of  Grand  Rapids  passed  an  ordinance  granting  to  the 
defendant,  the  Grand  Rapids  Edison  Electric  light  &  Fuel 
Gras  Company,  a  corporation  organized  March  30,  1887, 
under  the  general  laws  of  Michigan,  for  the  purpose  of 
supplying  electricity  for  light  and  power,  the  right  to  use 
the  streets  of  said  city  for  the  purpose  of  erecting  supports, 
running  wires  or  cables,  etc.,  in  the  distribution  of  electric 
lights  throughout  the  city.  The  defendant  accepted  said 
ordinance,  which  contained  the  same  general  provisions  as 
the  ordinance  of  April  19,  1880,  except  that  it  conferred  no 
exclusive  rights  or  privileges,  and  was  proceeding  with  the 
erection  of  its  works,  and  the  running  of  its  wires  and 
cables,  when  the  complainant  filed  in  this  court  its  present 
bai,  claiming  that  its  acceptance  of  the  ordinance  of  April 
19,  1880,  constituted  a  contract  with  the  city  of  Grand 
Rapids,  which  conferred  upon  it  the  excltbsive  right  to  the 
use  of  the  streets,  lanes,  alleys,  bridges,  and  public  grounds 
of  said  city  for  the  purpose  of  supplying  the  same  and  the 
inhabitants  thereof  with  electric  light ;  that  the  ordinance 
of  May  20,  1887,  granting  to  the  defendant,  the  Grand 
Rapids  Edison  Electric  light  &  Fuel  G^as  Company,  the 
right  to  use  said  streets,  etc.,  for  the  purpose  of  distribut- 
ing its  electric  light  and  power  throughout  said  city,  was 
an  impairraeni  of  the  complainant's  contract  rights  under 
the  prior  ordinance  of  1880  ;  and  praying  that  said  defend- 
ant company,  its  oflBLcers  and  agents,  who  are  made  co-de- 
fendants, be  enjoined  from  using  the  streets  of  Grand 
Rapids  for  the  purpose  aforesaid.  A  preliminary  injunc- 
tion was  granted,  and  the  defendant  corporation,  having 
since  filed  its  answer,  now  moves  to  dissolve  that  injunction. 
Several  grounds  have  been  presented  and  urged  in  support 
of  this  motion,  but,  in  the  view  which  the  court  takes  of 
the  legal  principles  involved  in  the  case,  there  is  only  one 
controlling  question  to  be  settled  and  determined  in  order 
to  a  proi)er  disposition  of  the  present  application;  and  that 
is,  were  the  common  council  of  Grand  Rapids,  under  the 
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city's  charter  powers,  invested  with  the  requisite  authority 
to  confer  upon  the  complainant  the  exclusive  right  to  use 
the  streets  of  that  city  for  the  purpose  of  running  its 
electric  wires,  cables,  and  supports  under  or  over  the  same? 
In  other  words,  had  the  common  council  the  power,  under 
the  city's  charter,  to  grant  to  complainant  the  exclusive 
right  and  privilege  of  using  the  city's  streets  for  said 
purpose  ? 

It  may  be  considered  as  settled  by  the  authorities  that 
the  complainant' s  acceptance  of  the  ordinance  of  1880  con- 
stituted a  contract  between'  it  and  the  city  of  Grand 
Rapids ;  but  the  exclusive  right  to  the  use  of  the  streets 
which  this  ordinance  undertakes  to  confer  upon  the  com- 
plainant for  the  period  of  15  years,  and  which  it  is  claimed 
formed  an  essential  and  material  part  of  the  contract,  and 
which  it  is  insisted  the  ordinance  of  May  20,  1887,  impairs^ 
presents  the  only  Federal  question  on  which  the  jurisdic- 
tion of  this  court  to  hear  and  determine  the  controversy 
between  the  parties  can  be  rested.  So  far,  therefore,  as 
this  court  is  concerned,  its  action  in  sustaining  or  over- 
ruling the  present  motion,  or  in  dissolving  or  continuing  in 
force  the  injunction  restraining  the  defendant  corporation 
from  using  the  streets  of  Grand  Rapids  under  the  ordi- 
nance of  May  20,  1887,  depends  upon  the  question  above 
stated,  i.  e.,  whether  the  common  council,  under  the  city's 
charter,  had  the  power  to  grant  the  complainant  the 
exclusive  right  of  using  the  streets  of  the  city  for  the  pur- 
poses aforesaid.  It  is  conceded  that  in  the  charter  of 
Grand  Rapids,  in  force  when  said  ordinance  of  1880  was 
passed,  there  is  no  express  power  or  authority  conferred 
upon  the  common  council  to  make  such  a  grant  of  exclusive 
rights  and  privileges  in,  to,  or  over  the  streets  of  the  city. 
The  authority  for  the  making  of  this  exclusive  grant  must, 
therefore,  as  complainant's  counsel  properly  admit,  be 
found  and  sustained,  if  at  all,  upon  what  are  called  the 
implied  powers  of  the  common  council.  It  is  too  well 
settled  to  need  the  citation  of  authorities  in  its  support 
that   municipal    corporations,    which   are    mere    political 
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agencies  of  the  government,  forming  but  parts  of  the 
machinery  employed  in  carrying  on  the  affairs  of  the 
State,  possess  and  can  exercise  only  such  powers  as  are 
"granted  in  eospress  words ^  or  those  necessarily  ox  fairly 
implied  in  or  incident  to  the  powers  expressly  conferred, 
or  those  essential  to  the  declared  objects  and  purposes 
of  the  corporation,  not  simply  convenient,  but  indispen- 
sable.^^ ''Implied  powers,"  says  Judge  Cooley  (Const. 
Lini.,  marg.,  p.  194),  **are  such  as  are  necessary  in  order  to 
carry  into  effect  those  expressly  granted,  and  which  must, 
therefore,  be  presumed  to  have  been  within  the  intention  of 
the  legislative  grant."  The  courts  of  the  country,  State 
and  Federal,  have  not  been  disposed  to  extend  or  enlarge 
the  j)ower  of  municipalities  by  implication ;  on  the  contrary, 
they  have,  in  the  main,  applied  to  their  charter  powers 
substantially  the  same  rule  of  strict  construction  that  is 
applied  to  charters  of  private  incorporation,  on  the 
ground,  as  stated  in  Cooley' s  Constitutional  limitations 
(marg.,  p.  195),  that  "the  reasonable  presumption  is  that 
the  State  has  granted,  in  clear  and  unmistakable  terms, 
all  that  it  has  designed  to  grant  at  all."  In  Minturn  v. 
Larvfi,  23  How.  436,  Nelsox,  J.,  speaking  for  the  court, 
savs: 

''  It  is  a  well  settled  rule  of  construction  of  grants  by  the 
Legislature  to  corporations,  whether  public  or  private,  that 
only  such  i)owers  and  rights  can  be  exercised  under  them 
as  are  clearly  comprehended  within  the  words  of  the  act, 
or  derived  therefrom  by  necessary  implication,  regard 
being  had  to  the  objects  of  the  grant.  Any  ambiguity  or 
doubt  arising  out  of  the  terms  used  by  the  Legislature  must 
be  resolved  in  favor  of  the  public." 

In  Railroad  Co.  v.  Canal  ComW.  21  Pa.  St.  22,  the 
rule  is  thus  stated  by  the  Supreme  Court  of  Pennsyl- 
vania: 

*'  When  a  State  means  to  clothe  a  coporate  body  with  a 
portion  of  her  own  sovereignty  and  to  disarm  herself  to 
that  extent  of  the  power  that  belongs  to  her,  it  is  so  easy  to 
say  so,  that  we  will  never  believe  it  to  be  meant  when  it  is 
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not  said.  In  the  construction  of  a  charter,  to  be  in  doubt  is 
to  be  resolved ;  and  every  resolution  which  springs  from 
doubt  is  against  the  corporation." 

To  the  same  effect  is  the  language  of  the  Supreme  Court 
in  the  case  of  Fertilizing  Co.  v.  Hyde  ParJc^  97  U.  S.  666  ; 
and  Bridge  v.  Bridge,  11  Pet.  420.  Judge  Dillon,  in  his 
note  to  section  91  of  Municipal  Corporations  (3rd  ed.),  pp. 
118,  119,  after  citing  numerous  authorities  announcing  the 
same  general  rule,  says : 

"The  principle  of  strict  construction  should  not  be 
pressed  in  any  case  to  such  an  unreasonable  extent  as  to 
defeat  the  legislative  purpose  fairly  appearing  upon  the 
entire  charter  or  enactment.  Perhaps  the  rule  as  it  is 
briefly  expressed  in  the  text  best  embodies  the  result  of 
the  adjudications  upon  this  point,  namely,  if,  upon  the 
whole,  there  he  fair,  reasonable  and  substantial  doubt 
whether  the  Legislature  intended  to  confer  the  authority 
in  question,  particularly  if  it  relates  to  a  matter  extra 
municipal  or  unusual  in  its  nature,  and  the  exercise  of 
which  will  be  attended  with  taxes,  tolls,  assessments,  or 
burdens  upon  the  inhabitants,  or  oppress  them,  or  abridge 
natural  or  common  rights,  or  divest  them  of  their  property, 
the  doubt  should  be  resolved  in  favor  of  the  citizen  and 
against  the  municipality." 

When  it  is  considered  that  corporations,  whether  public 
or  private,  are  the  creatures  of'  the  legislative  department 
of  government,  existing  solely  and  alone  by  virtue  of  the 
sovereign  will,  and  exercising  only  delegated  authority  of 
the  State,  the  strict  rule  of  construction  applied  to  their 
powers  is  manifestly  the  correct  one.  This  principle  neces- 
sarily follows  from  the  relation  corporations  occupy  to  the 
State.  A  municipal  corporation  is  not  a  ''regnum  in 
regno,^^  but  an  instrumentality,  established  by  legislative 
enactment,  to  which  certain  powers  of  action  are  given  for 
defined  public  purposes.  The  corporation  may,  through 
its  proper  officers,  perform  all  acts  or  make  all  such  con- 
tracts and  incur  all  such  liabilities  as  come  legitimately 
within  the  powers  conferred  upon  it ;  but  all  acts  and  con- 
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tracts  beyond  the  scope  of  the  powers  granted  are  void. 
These  fundamental  principles  lie  at  the  foundation  of  the 
law  relating  to  all  corporations. 

Before  applying  these  general  principles  and  rules  for 
the  construction  of  the  delegated  powers  granted  to  corpo- 
rations, whether  public  or  private,  it  is  proper  to  call  atten- 
tion to  the  fact  that  municipalities  do  not  ordinarily  or 
usually  possess  exclusive  control  over  their  streets ;  on  the 
contrary,  it  is  well  settled  by  authority  that  the  streets  of 
a  city  are  pvi)lic  highways,  which  it  is  the  province  of  the 
government,  by  appropriate  means,  to  render  safe  and  con- 
venient for  the  use  of  the  public.  "  Public  streets,  squares 
and  commons,  unless  there  be  some  special  restriction 
when  dedicated  or  acquired,  are  for  the  ptcblic  use,  and 
the  use  is  none  the  less  for  the  ptcblic  at  large,  as  distin- 
guished from  the  municipality,  because  they  are  situated 
within  the  limits  of  the  latter,  and  because  the  Legisla- 
ture may  have  given  the  supervision  and  control  of  them 
to  the  local  authorities.  The  Legislature  of  the  State  rep- 
resents the  public  at  large,  and  has  full  and  paramount 
authority  over  all  public  ways  and  public  places."  "To 
the  Commonwealth  here,"  says  Chief  Justice  Gibson,  "as 
to  the  king  of  England,  belongs  the  franchise  of  any  high- 
way as  a  trustee  of  the  public ;  and  streets  regulated  and 
repaired  by  the  authority  of  a  municipal  corporation  are 
as  much  highways  as  are  rivers,  railroads,  canals  or  public 
roads  laid  out  by  the  authority  of  the  quarter  sessions." 
2  Dillon  Mun.  Corp.  (3rd  ed.),  §  666.  "As  the  highways 
of  a  State,  including  streets  in  cities,  are  under  the  para- 
mount and  primary  control  of  the  Legislature,  and  as  all 
municipal  powers  are  derived  from  the  Legislature,  it  fol- 
lows that  the  authority  of  municipalities  over  streets  and 
the  uses  to  which  they  may  be  put,  depends  entirely  upon 
their  charters  or  legislative  enactments  applicable  to  them." 
2  Dill.  Mun.  Corp.  (3rd  ed.),  §  680. 

It  is  also  well  settled  that  the  right  to  use  the  streets 
and  otlier  public  thoroughfares  of  a  city  for  the  purpose  of 
placing  therein  or  thereon  pipes,  mains,  wires  and  poles 
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for  the  distribution  of  gas,  water  or  electric  lights  for  public 
and  private  use,  is  not  an  ordinary  business  in  which  any 
one  may  engage,  but  is  a  franchise  belonging  to  the  gov- 
ernment, the  privilege  of  exercising  which  can  only  he 
granted  hy  the  State  or  by  the  municipal  government  of 
the  city^  acting  under  legislative  authority. 

The  present  case  involves  no  consideration  of  the  power 
of  the  Legislature  to  have  conferred  upon  the  complainant 
the  exclusive  right  which  it  claims  to  the  use  of  the  streets 
of  Grand  Rapids  for  the  purpose  of  laying  down  electric 
wires.  It  is  conceded  that  the  Legislature  of  Michigan, 
subject  to  the  constitutional  reservation  of  the  right  to 
amend,  alter  or  repeal  its  charter,  could  have  directly  con- 
ferred upon  the  complainant  the  exclusive  privilege  of 
occupying  the  streets  of  the  city  for  the  distribution  of 
electric  light  for  public  and  private  use.  It  is  also  conceded 

that  the  Legislature,  subject  to  the  same  constitutional 
reservation,  had  the  authority  to  confer  upon  the  common 
council  of  Grand  Rapids  the  power  to  grant  the  same  exclu- 
sive right;  and  the  question  is,  has  it  delegated  such 
authority  to  the  city  or  its  common  council  in  the  powers 
with  which  it  has  invested  it  or  them  ?  It  is  manifest  that 
this  question  is  not  controlled  by  such  cases  as  Oa^,  Co.  v. 
LigJit  Co.,  116  U.  S.  650,  6  Sup.  Ct.  Rep.  252;  Water 
Works  V.  Rivers,  116  U.  S.  674,  6  Sup.  Ct.  Rep  273 ;  Gas 
Co.  V.  Gas  Co.,  116  U.  S.  683,  6  Sup.  Ct.  Rep.  265 ;  Water 
Works  V.  Water  Works,  120  U.  S.  64,  7  Sup.  Ct.  Rep. 
405  ;  Slaughter  House  Cases,  16  Wall.  36,  and  similar 
cases,  relating  to  legislative  grants  of  exclusive  privileges, 
to  be  exercised  within  the  limits  of  municipal  corporations. 
These  cases,  however,  establish  one  important  principle, 
which  has  a  direct  bearing,  and  throws  light  upon  the  ques- 
tion here  involved,  and  that  is,  that  a  municipality,  under 
the  usual  powers  conferred  of  providing  a  supply  of  light 
and  water  for  the  city  and  its  inhabitants,  and  of  establish- 
ing and  regulating  its  streets,  does  not  possess  the  exclusive 
authority  over  those  subjects  ;  that  notwithstanding  the 
grant  of  such  powers  to  a  municipal  corporation,  the  State, 
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in  whom  rest  the  paramonnt  rights  to,  and  control  over, 
all  franchises  and  aU  public  highways,  may  exercise  its 
sovereign  authority  over  all  such  subjects  and  confer  rights 
and  privileges,  exclusive  or  not,  as  it  may  deem  proper, 
within  the  limits  of  the  municipality.  These  legislative 
grants  of  special  franchises,  whether  exclusive  or  not,  to  be 
exercised  in  cities,  are  not  sustained  nor  do  they  rest  upon 
any  implied  repeal  of  powers  previously  delegated  to  the 
municipal  corporation ;  but  they  are  supported  upon  the 
ground  of  sovereign  right  and  authority  which  has  never 
been  parted  with  by  the  State. 

To  confer  exclusive  rights  and  privileges,  either  in  the 
streets  of  a  city  or  in  the  public  highways,  necessarily  in- 
valves  the  assertion  and  exercise  of  exclusive  powers  and 
control  over  the  same,  Nothing  short  of  the  whole  sovereign 
power  of  the  State  can  confer  exclusive  rights  and  privileges 
in  public  streets,  dedicated  or  acquired  for  public  use,  and 
which  are  held  in  trust  for  the  public  at  large.  This  brings 
us  directly  up  to  the  inquiry  whether  the  Legislature  of 
Michigan  has  delegated  to  the  city  of  Grand  Rapids  the 
State' s  sovereign  power  and  control  over  the  streets  of  that 
municipality.  If  the  charter  powers  of  the  city  have  in- 
vested it  or  its  common  council  with  the  whole  sovereign 
power  and  exclusive  control  over  the  streets  within  its 
limits,  it  might  lawfully  confer  upon  the  complainant  the 
exclusive  right  of  user,  which  the  ordinance  of  1880  under- 
took to  grant.  If,  however,  the  city  or  its  common  council 
possessed  no  such  exclusive  power  and  control,  then  the 
grant  which  it  attempted  to  make  to  complainant  was 
""^  ultra  vires y^^  and  therefore  void,  so  far  as  it  purports  to 
confer  exclusive  privileges  in  or  over  the  streets  of  the  city. 
It  is  not  claimed  that  the  city  or  common  council  was  in- 
vested with  such  exclusive  control  and  authority  by  virtue 
of  the  i>owers  expressly  granted  in  respect  to  the  streets 
and  public  highways  of  the  city.  These  express  powers 
were  "to  provide  for  the  cleaning  of  the  streets,  *  *  * 
to  prohibit  and  prevent  the  incumbering  thereof  in  any 
manner  whatever,  and  to  remove  any  obstructions  there- 
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from ;  *  *  *  to  control,  prescribe  and  regulate  the 
manner  in  which  the  highways,  streets,  lanes,  alleys, 
etc.,  within  said  city  shall  be  used,"  with  the  further 
provision  that  *  ^  the  common  council  shall  have  the  care 
and  supervision  of  the  highways,  streets,  bridges,  alleys, 
parks  and  public  grounds  in  said  city,  and  it  shall  be  their 
duty  to  give  direction  for  repairing,  preserving,  improving, 
cleansing  and  securing  of  such  highways,  etc.,  and  to  cause 
the  same  to  be  repaired,  cleansed  and  improved,  from  time 
to  time,  as  may  be  necessary,  to  regulate  the  roads,  streets, 
etc.,  already  laid  out,  or  which  may  be  hereafter  laid  out ; 
and  to  alter  such  of  them  as  they  shall  deem  inconvenient, 
subject  to  the  restrictions  contained  in  this  title."  It  is 
perfectly  clear  that  these  provisions  of  the  charter  confer 
no  exclusive  or  sovereign  power  and  control  over  the  streets 
of  the  city.  In  respect  to  the  subject  of  light,  the  common 
council  are  invested  with  power  '  ^  to  regulate  the  lighting 
of  the  streets  and  alleys,  and  the  protection  and  safety  of 
the  public  lamps,  and  to  employ  a  suitable  person  to  super- 
intend the  same,  to  prescribe  his  duties  and  fix  the  compen- 
sation therefor  ;  *  *  *  to  provide  for  and  regulate  the 
lighting  of  public  lamps  and  the  erection  of  lamps  and 
lamp  posts."  It  is  urged  on  behalf  of  complainant,  that  to 
enable  the  city  to  execute  and  carry  into  effect  this 
authority  conferred  and  duty  imposed  upon  it,  of  provid- 
ing for  and  regulating  the  lighting  of  the  streets  and  public 
lamps,  there  should  be  implied  the  power  and  right  of  so 
using  the  streets  as  to  secure  that  important  [object,  and 
that  if  the  grant  of  the  exclusive  privilege  of  using  the 
streets  is  necessary  to  obtain  the  benefit,  convenience  and 
advantage  of  an  improved  system  of  lighting,  such  as  elec- 
tric lights  afford,  the  common  council  could  lawfully  confer 
such  exclusive  right ;  or,  to  state  the  proposition  in  another 
form,  it  is  this,  that  under  its  powers  upon  the  subject  of 
lights,  the  city  or  common  council  could  adopt  a  system  of 
electric  lights  for  the  streets  and  public  lamps,  and  having 
so  determined,  if  it  became  necessary^  in  order  to  secure 
such  improved  light,  to  grant  the  exclusive  privilege  of 
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using  the  public  streets  to  the  party  who  is  to  supply  the 
same,  the  common  council  would  have  the  implied  power 
of  conferring  such  exclusive  right.  This  presents  a  new  and 
rather  novel  way  of  enlarging  the  power  of  municipal  corpo- 
rations, and  of  securing  for  them  the  prerogatives  of  sover- 
eignty. First,  imply  from  the  powers  granted  the  right  to 
adopt  a  new  system  of  lighting  the  city's  streets  (which 
may  be  a  proper  and  legitimate  implication),  then,  when 
the  common  council  has  determined  to  procure  such 
improved  system,  if  difficulties  arise,  such  as  a  demand 
for  exclusive  rights  and  privileges  on  the  part  of  the  com- 
pany controlling  the  system,  make  another  implication, 
from  what  is  called  the  necessity  of  the  case,  and  assume 
the  right  to  confer  sovereign  franchises.  The  proposition 
is  not  only  unsound,  but  dangerous  in  the  extreme,  and 
wholly  unsupported  by  authority.  Obstacles  and  diffi- 
culties in  the  way  of  exercising  powers  fairly  and  reason- 
ably implied  from  those  expressly  granted  can  never 
operate  to  enlarge  the  original  grant  of  authority.  A 
private  corporation  is  chartered  by  the  State  without 
exclusive  rights ;  it  demands  exclusive  privileges  and 
sovereign  franchises  in  and  over  a  city's  streets  as  a  con- 
dition of  supplying  it  with  electric  light ;  that  demand,  it 
is  said,  creates  a  necessity  in  the  common  council  to  grant 
or  concede  such  exclusive  privilege,  and  that  necessity 
warrants  an  enlargement,  by  implication,  of  the  city's  char- 
ter powers,  and  confers  upon  it  authority  which  clearly  did 
not  exist  prior  to  such  necessity.  But,  without  dwelling 
on  this  position,  which  is  utterly  untenable,  if  we  apply 
the  rules  of  construction  above  mentioned,  even  adopting 
the  more  liberal  one  quoted  from  the  note  to  section  91, 
Dill.  Mun.  Corp.,  to  the  powers  which  the  city  of  Grand 
Rapids  possesses  over  its  streets  and  public  lights,  whether 
viewed  separately  or  in  connection  with  each  other,  it  can- 
not be  maintained  that  any  power  can  be  thence  implied 
which  would  authorize  the  common  council  to  make  the 
exclusive  grant  contained  in  the  ordinance  of  1880.  Is  there 
not  a  "fair,  reasonable  and  substantial  doubt"  whether  the 
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Legislature  intended,  under  the  powers  granted,—  "  to  regu- 
late the  lighting  of  the  streets  and  the  protection  of  the 
public  lamps,"  "  to  provide  for  and  regulate  the  lighting  of 
the  public  lamps,"  "to  care  for  and  supervise  the  streets, 
and  to  prescribe,  control  and  regulate  the  manner  in  which 
the  highways,  streets,  etc.,  shall  be  used," — to  confer  upon 
the  common  council  of  Grand  Rapids  the  exclusive  sover- 
eign authority  and  control  over  the  streets  of  the  city  ?  Is 
such  exclusive  control  necessarily  implied  in,  or  incident 
to,  the  powers  expressly  granted,  or  essential  to  the  de- 
clared objects  and  purposes  intrusted  to  the  city  govern- 
ment ?  Is  not  the  granting  of  sovereign  franchises  in  the 
public  highways  of  the  State  a  ''matter  extra-municipal  or 
unusual  in  its  nature?"  In  confining  the  inhabitants  of 
the  city  for  the  period  of  15  years  to  one  company  for  their 
supply  of  the  improved  light,  are  they  not  deprived  of  the 
benefit  of  all  competition  during  that  period,  and  is  there 
not  thus  imposed  upon  them  the  burden  of  a  quasi 
monopoly,  while  they  are  at  the  same  time  prevented  from 
availing  themselves  of  any  and  all  improvements  which 
may  be  made  in  the  systems  of  lighting?  There  can  be  but 
one  answer  to  these  questions,  unless  we  disregard  well 
established  principles,  and  ignore  the  authority  of  judicial 
decisions  on  the  subject.  The  rights  and  beneficial  uses 
which  the  public  or  the  inhabitants  of  cities  have  and  are 
entitled  to  enjoy  in  the  streets  of  a  populous  place  are  much 
more  enlarged  and  various  than  with  respect  to  ordinary 
highways,  and  there  is  a  corresponding  presumption 
against  the  intention  to  restrict  or  curtail  such  rights  by 
conferring  exclusive  privileges  therein. 

Looking  at  the  question  of  legislative  intent  from  another 
standpoint,  we  find  that  it  is  not  the  policy  of  the  State  of 
Michigan  to  grant  irrepealable  franchises  and  privileges  to 
private  corporations.  Article  15,  §  1,  of  State  Constitu- 
tion, provides  that  "corporations  may  be  formed  under  the 
general  laws,  but  shall  not  be  created  by  special  act  except 
for  municipal  purposes.  All  laws  passed  pursuant  to 
this  section  may  he  amended^  altered  or  repealed^    Now 
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"by  the  ordinance  of  1880,  if  valid,  the  complainant,  a  cor- 
poration organized  nnder  the  laws  of  the  State,  has  secured 
not  only  an  exclusive  franchise  belonging  to  the  State,  but 
an  irrepealdble  privilege^  such  as  the  Legislature  could  not 
bave  conferred.  Is  it  to  be  presumed  that  the  Legislature, 
ander  its  constitutional  authority  "  to  confer  upon  incorpo- 
rated citizens  such  powers  of  a  local  legislative  and  admin- 
istrative  cTiara^ter  as  they  may  deem  proper ^'^  intended  to 
invest  the  common  council  of  Grand  Rapids  with  the  power 
to  grant  irrepealable  franchises  in  or  over  the  streets  of 
that  city,  and  thereby  confer  upon  the  grantees  privileges 
or  franchises  not  subject  to  alteration,  amendment  or 
rex>eal,  rights  which  the  Legislature  could  not  itself  have 
directly  conferred.  If  such  a  presumption  is  proper,  the 
conclusion  is  reached  that  the  agencies  or  creatures  of  the 
State  may,  in  the  exercise  of  derivative  and  delegated 
powers,  do  what  the  Legislature  itself  could  not.  This 
would  violate  the  well  settled  rule  that  the  Legislature  can- 
not do  indirectly,  through  the  local  government,  what  the 
people  have,  by  their  Constitution,  restricted  it  in  doing 
directly.  Dill.  Mun.  Corp.  (2d.  ed.),  §  263.  Again,  by 
title  3,  §  10,  of  the  city's  charter,  it  is  provided  that 
"  the  common  council  *  *  *  shall  have  power  within 
said  city  to  enact,  make,  contiaue,  establish^  modify^ 
amend,  and  repeal  such  ordinances^  by-laws  and  regula- 
tions as  they  deem  desirable  within  said  city,  for  the  fol- 
lowing purposes,"  including  the  regulation  of  the  streets, 
and  lighting  the  same  as  above  set  out.  It  may  well  be 
doubted  whether,  under  this  grant  of  power,  the  common 
council  can  make  or  enact  any  ordinance  which  they  may 
not  afterwards  modify,  amend  or  repeal  as  they  deem 
proper  or  desirable.  But  without  imdertaking  to  definitely 
settle  this,  it  is  very  clear,  from  the  power  thus  conferred 
to  modify,  amend,  and  repeal  all  ordinances  they  might 
pass,  that  the  Legislature  did  not  intend  to  bestow  upon 
tile  common  council  authority  to  make  exclusive  grants  of 
sovereign  franchises  and  privileges,  such  as  would  restrict 
the  local  government  in  meeting  the  future  wants  and  con- 
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vemenceof  a  growing  city  ;  or  if  such  legislative  intent  is  to 
be  inferred  or  implied  from  the  powers  expressly  granted, 
there  is  reserved  to  the  common  council,  not  by  implication, 
but  in  express  terms,  the  sovereign  right  and  power  of 
amending,  modifying  or  repealing  the  ordinance  which 
grants  such  exclusive  rights.  Reading  that  reserved 
authority  into  the  ordinance  of  1880  would  leave  the  com- 
mon council  at  Uberty  to  pass  the  further  ordinance 
of  1887,  which  is  claimed  to  be  so  in  conflict  with  the  former 
as  to  impair  its  obligation. 

But  aside  from  these  general  considerations,  the  decided 
weight  of  judicial  authority  is  against  the  right  of  the 
common  council  of  Grand  Rapids  to  confer  upon  com 
plainant  the  exclusive  franchise  which  the  ordinance  of 
1880  attempted  to  grant.  Thus,  in  Dillon  on  Municipal 
Corporations  (2nd  ed.),  §  647,  it  is  said : 

"A  general  grant  of  power  in  the  charter  of  a  city  to 
cause  it  to  be  lighted  with  gas,  while  it  carries  with  it,  by 
implication,  all  such  powers  as  are  clearly  necessary  for  the 
exercise  of  the  authority  expressly  conferred,  does  not 
authorize  the  city  council  to  grant  to  any  person  or  corpo- 
ration an  exclusive  right  to  use  the  streets  of  the  city  for 
the  purpose  of  laying  down  gas  pipes  for  a  term  of  years, 
and  thereafter  until  the  works  shall  be  purchased  from  the 
grantee  by  the  city.  The  court  admitted  that  the  power  to 
light  the  city  would  authorize  the  council  to  contract  for 
gas,  and  to  grant  the  contracting  party  the  use  of  the 
streets,  but  denied  its  authority  to  make  such  use  exclusive 
for  a  determinate  future  period." 

Citing  the  well  considered  case  of  the  State  y.  Coke  Co.y 
18  Ohio  St.  262,  which  has  not  only  been  followed  in  Ohio 
(see  Railroad  Co.  v.  Smithy  29  Ohio  St.  291),  but  recog- 
nized with  approval  by  the  Supreme  Court  of  the  United 
States  (see  Gas  Co.  v.  LigJit  Co.,  115  U.  S.  659;  6  Sup.  Ct. 
Rep.  252).  To  the  same  effect,  see  Dill.  Mun.  Corp.  (2nd 
ed.),  §§  61,  548,  549  ;  Cooley's  Const.  Lim.,  marg.,  pp.  38, 
207,  208;  Gaslight  Co.  v.  Gas  Co.,  25  Conn.  19,  (this  case 
has  been  qualified  in  so  far  as  it  denied  to  the  Legislature 
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itself  the  power  to  grant  an  exclusive  franchise,  but  in 
respect  to  the  city' s  power  to  do  so  it  has  not  been  ques- 
tioned) ;  Oaslight  Co.  v.  Saginaw^  28  Fed.  Rep.  629 ;  Oaa 
Co.  V.  Middletoion^  59  N.  Y.  228. 

In  harmony  with  these  decisions,  and  resting  upon  the 
same  general  principles  which  they  announce,  are  the  cases 
which  deny  to  municipalities,  under  the  grant  of  power  to 
establish  and  regulate  ferries  within  their  limits,  the  author- 
ity to  confer  exclusive  ferry  franchises  upon  others.  See 
Dill.  Mun.  Corp.  (2nd  ed.).  §  78 ;  East  Hartford  v.  Bridge 
Co.y  10  How.  511 ;  Minturn  v.  Larue^  23  How.  435 ;  Har- 
rison V.  State^  9  Mo.  530 ;  McEwen  v.  Taylor^  4  G.  Greene, 
532 ;  Wright  v.  Nagle^  101  U.  S.  796.  So,  in  reference  to 
street  railways,  it  is  well  settled  by  the  authorities  that, 
under  general  powers,  such  as  the  city  of  Grand  Rapids 
possesses  over  its  streets  and  highways,  its  common  council 
could  not  confer  upon  individuals  or  a  private  corj^oration 
the  excites ive  right  to  use  the  city's  highways  for  street 
railway  purposes.  See  Cooley  Const.  lim.,  207,  208 ;  Davis 
V.  Mayor  of  New  YorJc^  14  N.  Y.  500 ;  Milhau  v.  Sharp^ 
27  X.  Y.  611 ;  Railroad  Co.  v.  Smith,  29  Ohio  St.  291 ; 
Railroad  Co.  v.  Railroad  Co.,  10  Wall,  62 ;  Railroad  Co. 
X.  Railway  Co.,  12  Fed.  Rep.  308;  Railroad  Co.  v.  Rail- 
way Co.^  24  Fed.  Rep.  306;  Railway  Co.  v.  Railway  Co., 
79  Ala.  465 ;  Dill.  Mun.  Corp  (2nd  ed.),  §  558,  and  cases 
cited. 

The  same  principle  is  applied  in  reference  to  market 
houses  with  which  a  municipality  may  be  authorized  to 
provide  itself.  Thus  in  Oale  v.  Kalamazoo,  23  Mich.  344, 
a  contract  was  made  between  Grale  and  the  municipal  cor- 
poration, under  and  by  the  terms  of  which  the  former 
agreed  to  erect  a  suitable  market  house  building  for  the 
town,  and  place  the  same  under  the  control  of  the  presi- 
dent and  trustees  of  the  village  for  ten  years  at  a  stipu- 
lated rent.  The  president  and  trustees  agreed  that,  during 
the  continuance  of  the  contract,  there  should  be  no  other 
public  market.  It  was  held.  Judge  Cooley  delivering  the 
opinion  of  the  court,  that  this  contract  was  invalid ;  that 
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the  govoming  authority  could  not  abdicate  any  of  its  leg- 
islative powers,  nor  preclude  itself  from  meeting,  in  the 
proper  way,  emergencies  as  they  might  arise ;  and  that  the 
contract  created  or  vested  a  monopoly.  In  Logan  v.  Pyne^ 
43  Iowa,  624,  under  a  power  to  license  and  regulate  hack- 
ney carriages,  omnibuses,  and  other  vehicles,  an  ordinance 
was  passed  granting  the  exclusive  privilege  and  franchise 
of  running  for  hire  omnibuses,  for  the  purpose  of  carrying 
persons,  etc.  It  was  held  that  the  granting  of  such  exclu- 
sive rights  was  not  within  the  city' s  power. 

If  the  decisions  of  the  Supreme  Court  of  Michigan  were 
in  conflict  with  the  foregoing  authorities,  we  should  resi)ect 
them,  and  conform  our  own  to  their  construction  of  the 
powers  of  their  municipalities,  under  the  general  rule  laid 
down  by  the  Supreme  Court  of  the  United  States,  that 
^  •  when  the  settled  decisions  of  the  highest  court  of  a  State 
have  determined  the  extent  and  character  of  the  powers- 
which  its  political  and  municipal  organizations  shall  pos- 
sess, the  decisions  are  authoritative  upon  the  courts  of  the 
United  States."  But  after  a  careful  review  of  the  Michi- 
gan cases  cited  by  counsel,  I  am  unable  to  discover  in  them 
any  want  of  harmony  with  the  general  principles  laid  down 
in  the  authorities  which  have  been  referred  to.  OaXe  v. 
Kalamazoo^  23  Mich.  344,  is  strictly  in  line  with  these 
authorities;  nor  can  I  find  that  it  has  been  either  ques- 
tioned, qualified  or  overruled.  Again,  in  OraTid  Rapids 
V.  Whittlesey^  33  Mich.  109,  it  was  held,  in  conformity 
with  the  views  herein  expressed,  that  charter  powers  which 
conferred  upon  the  municipality  supervision  and  control 
of  the  streets  of  the  corporation  were  nothing  more  than 
the  powers  possessed  by  township  oflSicers  over  country 
highways ;  that  the  power  was  the  usual  authority  given 
cities  over  their  streets  and  nothing  more.  And  in  the  case 
of  Grand  Rapids  v.  Hydraulic  Co,^  decided  July,  1887, 
and  reported  in  33  N".  W.  Rep.,  749,  the  Supreme  Court 
of  Michigan  clearly  assert  and  maintain  the  State's  sov- 
ereign control  and  authority  over  the  streets  of  Grand 
Bapids. 
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The  Michigan  cases  cited  by  complainant's  counsel  in  no 
way  conflict  with  the  foregoing  positions  and  decisions,  nor 
have  they  any  direct  bearing  upon  the  question  under  con- 
sideration.  They  certainly  do  not  establish  that  the 
Supreme  Court  of  Michigan  has  given  any  broader  or 
more  liberal  construction  to  the  ordinary  charter  powers 
of  the  State's  municipal  corporations  than  those  herein 
expressed  and  indicated  by  the  authorities  cited.  I  can- 
not discover  in  these  decisions  of  the  Michigan  Supreme 
Court  any  general  policy  of  the  State  in  respect  to  munici- 
palities and  their  powers,  which  may  be  legitimately 
invoked  in  support  of  the  validity  of  the  ordiaance  of 
1880,  so  far  as  it  attempts  to  grant  the  exclusive  use  of  the 
city' s  streets  to  complainant  for  the  purposes  aforesaid. 

There  are  several  decisions  of  State  courts  which  sustain 
the  complainant's  claim.  The  most  direct  and  best  rea- 
soned is  that  of  City  of  Newport  v.  Light  Co.^  8  Ky.  Law 
Rep.  22,  in  which  it  is  held  that  "  when  a  municipal  corpo- 
ration has  the  power,  express  or  implied,  to  contract  with 
others  to  furnish  its  inhabitants  with  the  means  of  obtain- 
ing gas,  at  their  own  expense,  it  has  the  power  to  make  a 
contract  granting  to  a  corporation  the  exclusive  right  to  the 
use  of  the  streets  for  that  purpose  for  a  term  of  years.'* 
The  charter  of  the  city  contained  no  power,  in  express 
terms,  authorizing  the  council  to  grant  an  exclusive  priv- 
ilege. The  court  rested  its  opinion  on  the  grounds: 
Fir  sty  that  the  power  given  the  municipality  to  provide  for 
lighting  the  city  included  the  power  to  grant  the  exclusive 
right  to  the  use  of  the  streets  for  that  purpose ;  and, 
secondly y  that  the  Newport  Light  Company  was  invested, 
"  in  express  terms,  by  a  provision  contained  in  its  charter, 
with  the  right  Uy  furnish  any  city^  town^  district^  corpora- 
tion or  locality  y  or  any  public  institution^  manufacturing 
establishment  or  private  premises ^  with  gas  or  other  light, 
for  sueh  time  and  on  such  terms  as  may  he  agreed  on  by 
the  parties. '*^  The  first  of  these  grounds  is  in  conflict  with 
the  decided  weight  of  authority,  and  the  second  presents 
the  doubtful  question  whether  the  right  to  contract,  as  con- 
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f  erred  upon  the  private  corporation,  can  operate  to  enlarge 
by  implication  the  powers  of  the  municipality,  so  as  to 
authorize  it  to  grant  exclitsive  privileges.  If  this  decision, 
which  is  subject  to  the  criticism  made  upon  it  by  Judge 
Brown,  in  Gaslight  Co.  v.  City  of  Saginaw,  28  Fed.  Rep, 
537,  can  be  sustained,  it  must  stand  upon  the  secondy  and 
not  upon  the  first,  ground  upon  which  it  is  placed.  In 
Des  Moines  St.  Ry.  Case  (Iowa),  33  N.  W.  Rep.  610, 
the  city  was  authorized  to  grant  or  prohibit  the  laying  down 
of  street  car  tracks  within  its  limits.  The  court  held  that, 
although  there  was  no  grant  of  power  in  express  terms 
authorizing  the  council  to  confer  an  exclusive  privilege  in 
the  use  of  the  streets,  that  under  the  circumstances  of  the 
case,  and  to  procure  a  better  public  service,  the  council 
could  grant  a  valid  exclusive  right  for  the  limited  period  of 
25  years,  such  contract  being  necessary  to  secure  the  ser- 
vice which  it  might  not  otherwise  be  able  to  obtain.  We 
cannot  assent  to  the  correctness  of  this  decision,  nor  to  the 
proposition  which  the  complainant' s  counsel  urges  in  con- 
nection therewith,  that  the  reasonableness  of  the  period  for 
which  the  exclusive  right  is  conferred  constitutes  an  ele- 
ment in  determining  the  city' s  authority  to  make  the  grant. 
It  is  assumed  that  the  authority  to  grant  exclusive  priv- 
ileges, under  implied  powers,  is  co-extensive  with  the 
municipality' s  power  to  contract ;  that  when  the  contract 
is  reasonable  as  to  the  period  of  its  duration,  the  author- 
ity to  grant  exclusive  franchises  during  the  same  period 
must  follow  as  a  necessary  implication.  The  learned  dis- 
trict judge  for  the  western  district  of  Michigan,  as  I 
read  his  opinion,  takes  this  view  of  the  subject,  when  he 
says: 

"  It  is  not  intended  to  declare  that  the  common  council 
might  grant  an  exclusive  franchise  vn  perpetuity,  or  for  an 
unreasonable  time,  any  more  than  it  could  contract  for  an 
unlimited  period  of  supply,  or  for  an  unreasonable  time, 
for  that  might  be  regarded  as  an  abuse  of  its  powers,  and 
for  that  reason  void  ;  but  short  of  that  it  would  seem  that 
the  power  in  the  one  case  is  the  equivalent  of  that  in  the 
other." 
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I  cannot  understand  the  principle  on  which  this  position 
is  to  be  sustained.    The  authority  of  a  municipal  corpora- 
tion to  make  contracts  in  respect  to  objects  intrusted  to  its 
administratiye  care  and  supervision,  as  a  local  agency  of 
the  State,  is  one  thing,  while  the  power  to  grant  exclusive 
franchises,  which  belongs  to  the  sovereign,  is  another  and 
essentially  different  matter.      There  is  no  necessary  con- 
nection between  them.    To  assert,  therefore,  that  the  latter 
is  co-extensive  with  the  former,  is  simply  to  assume  the 
very  proj)osition  which  is  being  discussed  and  controverted. 
We  have  endeavored  to  show,  ui)on  principle  and  adjudged 
cases,  that  the  authority  of  a  municipality  to  grant  exclu- 
siz>e  privileges  in  its  streets  involves  the  exercise  of  the 
whole  sovereign  power  over  such  highways ;  that  nothing 
short  of  exclusive  i)ower  and  control  will  sustain  the  grant 
of  exclusive  rights.    In  the  light  of  the  authorities,  which 
fully  establish  this  proi)08ition,  how  can  it  be  successfully 
maintained  that  the  judgment  of  the  common  council,  or 
even  of  the  courts,  as  to  what  is  a  reasonable  period  for  the 
duration  of  a  city's  contract,  is  the  measure  or  limit  of  its 
power  in  granting  exclusive  franchises  in  or  over  its  streets? 
If  the  x)ower  rests  in  the  city  council  to  grant  an  exclusive 
privilege  for  16  years,  I  cannot  understand  why  the  grant 
may  not  under  the  same  authority  be  conferred  for  any 
longer  i)eriod  that  may  be  determined  on.      The  power 
requisite  to  confer  an  exclusive  sovei'eign  franchise  for  15 
years  involves  the  exercise  and  operation  of  the  same  sover- 
eign ix)wer  which  could  make  the  grant  for  100  or  1,000 
years,  or  in  perpetuity.      If  the  authority  does  not  exist  to 
make  the  grant  for  the  longer  period,  it  does  not  exist  to 
confer  it  for  the  shorter ;  for  it  requires  the  possession  of 
the  whole  exclusive  power  and  control  to  grant  either  the 
one  or  the  other. 

The  next  authority  on  the  subject  of  exclusive  privileges, 
cited  and  relied  on  by  complainant's  counsel,  viz..  Water 
Works  V.  Atlantic  City^  39  N.  J.  Eq.  367,  did  not  turn 
upon  the  city's  authority,  but  was  rested  mainly  upon  the 
legislative  grant  of  the  privilege.    The  chancellor  said  : 
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"Of  the  power  of  the  city  to  make  the  contract  (apart 
from  the  covenant  that  it  would  not  grant  to  any  other 
person  or  corporation  the  right  to  lay  water-pipes  in  the 
public  streets)  there  can  be  no  question.  The  city  had  the 
power,  by  its  charter,  to  provide  for  a  supply  of  water,  and 
in  this  power  is  implied  the  power  to  furnish  the  supply  by 
contract.  The  right  of  the  company  to  protection  in  this 
case  does  not  depend  upon  the  covenant.  *  *  *  The  franchise 
granted  by  the  Legislature  to  the  company  is,  by  necessary 
implication,  exclusive^  This  is  not,  therefore,  in  conflict 
with  the  i)ositions  taken  in  this  opinion.  But  if  these,  and 
other  authorities  cited  by  complainant's  counsel  not  so 
directly  in  point,  had  decided  what  is  claimed  for  them, 
they  are  not  in  harmony  with  sound  principles,  nor  with 
the  great  weight  of  adjudged  cases  on  the  question  here 
involved,  and  they  cannot,  therefore,  be  recognized  and 
followed. 

This  case  has  merited  and  has  received  at  our  hands  the 
most  careful  investigation  and  consideration,  and  has  been 
discussed  more  at  large  than  is  usual  with  the  court,  because 
of  its  importance,  not  only  to  the  parties  directly  interested, 
but  also  to  the  public.  As  the  result  of  that  investigation 
and  the  principles  herein  announced,  my  conclusion  is  that 
so  much  of  the  ordinance  of  1880  as  undertook  to  confer 
upon  complainant  the  exclusive  use  of  the  streets  of  Grand 
Rapids  for  the  period  of  15  years,  for  the  purpose  of  laying 
down  its  wires  therein  or  its  poles  thereon,  etc. ,  was  beyond 
the  power  and  authority  of  the  common  council,  and  there- 
fore void  ;  that  the  complainant  cannot,  therefore,  question 
the  validity  of  the  ordinance  of  May  20,  1887,  giving  to  the 
defendant  corporation  permission  to  use  the  streets  of 
the  city  for  a  similar  purpose,  nor  has  complainant 
any  valid  or  legal  grounds  on  which  to  restrain  the  defend- 
ant from  erecting  its  works,  laying  its  wires  and  cables,  or 
placing  its  poles  and  supports  for  wire  and  lamps  in,  ujwn 
and  over  the  streets  of  said  city.  I  am  of  the  opinion  that 
the  preliminary  injunction  which  restrained  the  defendant 
temporarily  from  so  doing  was  improvidently  granted,  and 
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sJiovld  he  dissolved.    It  is  accordingly  so  ordered,  at  the 
costs  of  the  complainant. 


Note. — The  forgoing  six  cases  relate  to  the  power,  and  the  limitations 
<rf  such  power,  where  it  exists,  of  municipal  corporations  to  authorize  and 
regulate  the  use  of  streets  for  the  erection  and  maintenance  of  electrical 
lines. 

The  same  subject  is  considered  in  the  following  cases  in  vol.  1  of  this 
series :  American  Union  Tel,  Co.  v.  Town  of  Harriaon,  p.  291 ;  Mutual 
Union  Tel.  Co.  v.  Chicago,  p.  506 ;  W.  U.Tel.  Co.  v.  Champlain  Elec.  Lt, 
Co.,  p.  822;  and  Tuttle  v.  Brush  Elee.  Illuminating  Co.,  p.  508. 

In  Commonwealth  v.  Boston,  VJf  Mass.  555,  the  defendant  was  convicted 
of  suffering  a  nuisance  in  a  public  street.  The  alleged  nuisance  consistod 
of  telegraph  poles,  belonging  to  a  New  York  corporation.  A  statute 
existed,  authorizing  telegraph  companies  to  erect  poets  and  string  wires 
along  highways  and  public  roads,  and  authorized  certain  officers  of  cities 
to  designate  in  writing,  to  be  recorded,  the  location  and  kind  of  posts, 
height  of  wires,  &c.  The  poles  complained  of  were  erected  pursuant  to 
said  statute  and  a  proper  designation  as  prescribed  therein.  It  was  held 
that  the  statute  referred  only  to  domestic  corporations,  and  the  judgment 
of  c<mviction  was  affirmed. 

In  Wandsworth  District  Board  of  Works  v.  United  Kingdom  Telephone 

Co.n  Limited,  51  Law  Times  Reports,  148,  decided  by  the  Court  of  Appeal 

of  England,  a  statute  provided  that  "  all  streets  being  highways  shall  vest 

in  and  be  under  the  management  and  control  of  the  vesting  or  district 

board  of  the  parish  or  district  in  which  such  highways  are  situate."  Held, 

that  this  meant  only  the  surface  of  the  street,  and  so  much  above  and 

beneath  as  was  within  the  area  of  ordinary  user ;  and  as*  the  wires  of  the 

telephone  company,  defendant,  were  stretched  from  chimneys  upon  private 

property,  thirty  feet  above  the  street,  and  so  not  within  the  area  of  ordin- 
ary user,  and  were  not  shown  to  be  dangerous  so  as  to  be  a  nuisance,  an 

injunction  to  restrain  their  erection  or  continuance  would  not  lie. 

Somewhat  similar  was  the  case  of  Am.  Un.  Tel.  Co.  v.  Town  of  Harrison 
(N.  J.)  supra,  where  the  poles  to  support  the  wires  were  on  private  land. 
There  it  was  held  that  under  the  statute  the  town  authorities  might  have 
prescribed  the  height  of  wires,  but  not  having  done  so,  and  the  wires  being 
twenty-five  feet  high  and  in  no  way  impeding  or  endangering  the  ordinary 
use  of  the  street,  the  municipal  authorities  were  properly  restrained  from 
catting  the  wires. 
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The  People,  ex  rel.  The  New  York  Electric  Lines 
Company,  Appellant,  v.  Rollin  M.  Squire,  as  Cominis- 
sioner,  Ile8X)ondent. 

JV.  Y,  Court  of  Appeals,  January  17, 1888. 

(107  N.  Y.  598.) 

New  York  "subways  acts." — Act  op  1885  held  constitutional. 

New  York  Laws  1884,  chap.  584,  provided  that  all  electrical  wires  in 
cities  of  a  certain  size  (which  included  the  city  of  New  York)  should  be 
placed  underground  within  a  fixed  period. 

Laws  1885,  chap.  409,  supplementary  to  the  above  named  act,  provided  for 
a  board  of  commissioners  of  electrical  subways,  whose  approval  must  be 
obtained  by  any  company  desiring  to  construct  underground  conduits 
for  electrical  wires. 

The  plaintiff,  which  before  the  passage  of  said  acts  had  been  incorporated 
for  the  purpose  of  constructing  subways  for  electrical  wires,  and  had 
obtained  permission  by  ordinance  of  the  common  council  of  New 
York  city  to  excavate  certain  streets  for  that  purpose,  subject  to  the 
supervision  and  control  of  the  commissioner  of  public  works,  sought  by 
mandamus  to  compel  the  commissioner  to  grant  it  a  permit  to  excavate. 

It  had  concededly  not  complied  with  the  requirements  of  the  act  of  1885, 
but  challenged  the  constitutionality  of  that  act. 

Its  grounds  of  challenge  were  all  overruled  and  the  act  declared  valid. 

Among  said  grounds  was  this :  That  the  effect  of  the  law  would  be  to 
impair  the  obligation  of  the  relator's  contract  or  franchise. 

The  court  held : 

(1)  That  it  was  not  intended  to  and  did  not  have  such  effect. 

(2)  That  even  if  it  did,  it  was  within  the  police  power  of  the  State,  to 
which  contracts  must  yield. 

Appeal  from  an  order  of  the  General  Term  of  the  Court 
of  Common  Pleas  of  the  city  and  county  of  New  York, 
affirming  a  Special  Term  order  denying  a  motion  for  a 
peremptory  mandamus  requiring  the  commissioner  of  public 
works  to  grant  the  relator  a  permit  to  make  excavations  in 
streets.     The  facts  are  stated  in  the  opinion. 
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David  Leventrittj  for  appellant. 
B.  J.  Dearly  for  respondent. 

RuoEB,  Cli.  J. :  The  relator  was  incorporated  in  1882,  for 
the  poipose  of  *' owning,  constnicting,  using,  maintaining 
and  leasing  lines  of  telegraph  wires  or  other  electric  con- 
ductors for  telegraphic  and  telephonic  communication,  and 
for  electric  illumination,  to  be  placed  under  the  pavements 
of  the  streets,"  etc.,  in  the  counties  of  New  York  and 
Kings,  Their  organization  was  effected  under  chapter  265 
of  the  laws  of  1848,  which,  by  a  general  law,  authorized  the 
formation  of  cor{>orations  of  that  character,  and  in  1883  it 
applied  to  and  received  from  the  common  council  of  the 
city  of  New  York,  by  virtue  of  the  power  conferred  upon 
such  council  by  chapter  397  of  the  laws  of  1879,  permission 
to  construct  conduits  and  lay  wires  in  certain  streets  of 
New  York,  under  certain  conditions  named  in  the  ordi- 
nances, which,  among  other  things,  required  that  such 
work  should  be  performed  under  the  control  and  super- 
vision of  the  commissioner  of  public  works.  The  relator, 
in  1883,  also  filed  with  the  clerk  of  New  York  county  cer- 
tain maps,  plans  and  tabular  statements,  as  required  by 
the  ordinance,  and  proceeded  to  collect  the  material 
and  equipments  necessary  to  build  its  structures  and 
transact  its  business.  No  further  progress  seems  to  have 
been  made  by  the  relator  until  July,  1886,  when  applica- 
tion was  made  by  it,  to  the  department  of  public  works  of 
New  York,  for  permission  to  open  some  of  the  streets  of  the 
city  for  the  purpose  of  laying  therein  its  wires  and  con- 
ductors. This  permission  was  refused  upon  the  ground 
that  the  relator  had  not  obtained  the  approval  of  the  sub- 
way commissioners  of  New  York  to  its  plans  and  con- 
struction. 

This  proceeding   was  brought  to  obtain  a  peremptory 

mandamus  requiring  the  commissioner  of  public  works  to 

grant  a  i)ermit  to  the  relator,  authorizing  it  to  excavate  in 

the  streets  of  the  city  to  enable  it  to  construct  conduits, 
VOL  n. — 12. 
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and  lay  electric  wires  and  conductors  therein.  The  appli- 
cation was  denied  at  Special  Term,  and  the  General  Term, 
upon  appeal  to  that  court,  affirmed  the  order  denying  the 
writ.  Section  1  of  chapter  534  of  the  laws  of  1884  provides 
that  ' '  all  telegraph,  telephonic  and  electric  light  wires  and 
cables  used  in  any  incorporated  city  of  this  State  having  a 
population  of  five  hundred  thousand  or  over,  shall  here- 
after be  placed  under  the  surface  of  the  streets,  lanes  and 
avenues  of  said  city."  Section  2  requires  that  "every  cor- 
poration *  *  *  owning  or  controlling  telegraph,  tele- 
phone, electric  or  other  wires  or  cables  *  *  *  shaU  be- 
fore the  1st  day  of  November,  1885,  have  the  sanle  removed 
from  the  surface  of  all  streets  or  avenues  in  every  such  city 
of  this  State;"  and  section  3  provides  that  in  case  the 
owners  of  such  property  do  not  comply  with  the  provisions 
of  the  act  within  the  time  limited,  the  local  governments  of 
the  said  cities  shall  cause  such  wires,  etc.,  to  be  removed 
and  placed  under  ground.  These  provisions  do  not  seem  to 
have  been  impaired  in  any  material  respect  by  the  subse- 
quent legislation  of  1885  and  1886,  and  by  express  terms 
the  act  applies  as  well  to  existing  companies  as  those 
thereafter  to  be  formed. 

By  chapter  499,  laws  of  1885,  it  was  provided  that  three 
persons  should  be  appointed  to  constitute  a  board  of  com- 
missioners of  electrical  subways  in  cities  having  a  popula- 
tion exceeding  five  hundred  thousand.  By  section  2  such 
boards  were  charged  with  the  responsibility  of  enforcing 
the  provisions  of  the  act  of  1884,  and  it  was  made  their 
duty  to  cause  to  be  removed  from  the  surface  of  the  streets, 
etc.,  all  wires  and  cables  used  in  the  business  of  such  elec- 
tric companies  and  to  put  them  under  ground,  wherever 
practicable,  and  cause  them  to  be  there  operated  and  main- 
tained, and  said  act  of  1884  was  declared  to  be  amended  to 
conform  to  the  provisions  of  this  act.  Section  3  of  said  act 
provided  that  ' '  when  any  company  operating  or  intending 
to  operate  electrical  conductors  in  any  such  city,  shaU 
desire  or  be  required  to  i)lace  its  conductors  or  any  of  them 
underground,     *    *    *    it  shall  be  obligatory  upon  such 
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corporation  to  file  with  said  board  of  commissioners,  a  map 
or  max>s,  made  to  scale,  showing  the  streets  or  avenues  or 
other  highways  which  are  desired  to  be  used  for  such  pur- 
jxxse,  and  giving  the  general  location,  dimensions  and 
coarse  of  the  underground  conduits  desired  to  be  con- 
structed. Before  any  such  conduits  shall  be  constructed 
it  shall  be  necessary  to  obtain  the  approval  of  said  board, 
of  said  plan  of  construction  so  proposed  by  such  company." 
By  section  10  ^  *  all  acts  and  parts  of  acts  inconsistent  here- 
with are  hereby  repealed." 

These  acts  seem  to  have  been  intended  to  apply  to  all 
companies,  and  to  whatever  stage  of  their  organization  they 
may  have  reached.  It  is  not  claimed  by  the  relator  that  it 
has  ever  filed  with  the  board  of  commissioners  its  maps  and 
plans  as  required  by  said  act,  or  that  it  has  obtained  f  ron: 
them  an  approval  of  such  maps,  etc.,  and  it  is  therefore 
clear  that  section  3  of  the  act  of  1885  constitutes  an  insu- 
•perable  objection  to  the  relator's  application,  unless  from 
some  reason  it  be  adjudged  to  be  void  for  unconstitu- 
tionality. 

The  relator  has  met  this  question  squarely,  and  challenges 
the  constitutionality  of  the  act  upon  several  grounds,  which 
may  be  summarized  as  follows : 

1st.  That  it  violates  section  17  of  article  3,  in  that  it  is  a 
local  bill  and  embraces  more  than  one  subject,  not  expressed 
in  its  title : 

2nd.  That  it  violates  section  16  of  article  3,  providing  that 
**no  act  shall  be  passed  which  shall  provide  that  any  exist- 
ing law,  or  any  part  thereof,  shall  be  made  or  deemed  a 
part  of  said  act,  or  which  shall  enact  that  an  existing  law, 
or  any  part  thereof,  shall  be  applicable  except  by  inserting 
it  in  such  act." 

3rd.  That  said  act  levies  a  tax  upon  such  companies,  in 
that  it  is  provided  that  the  cost  and  expenses  of  such 
board  of  commissioners  are  authorized  to  be  assessed  by  the 
comptroller  of  the  State,  when  paid  by  him,  upon  the 
several  companies  operating  electrical  conductors  in  any 
Wch  city  of  the  State,  which  shall  be  required  to  plac'^  nnd 
oi>erate  its  conductors  underground. 
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4th.  That  if  said  act  of  1885  applied  to  the  relator,  it 
was  unconstitutional,  as  it  impaired  the  rights  which  it 
had  secured  by  virtue  of  the  grant,  from  the  authorities  of 
New  York,  to  construct  conduits  and  lay  wires  and  con- 
ductors in  the  streets  of  that  city,  and  its  acceptance 
thereof. 

We  are  of  the  opinion  that  none  of  the  points  taken 
by  the  Appellant  are  tenable.  It  is  convenient  to  consider 
these  questions  in  the  order  in  which  they  have  been 
stated : 

First  The  act  referred  to  is  not  subject  to  the  condem- 
nation expressed  in  section  16,  article  3,  for  the  reason  that 
it  is  neither  a  private  or  local  bill,  nor  does  it  embrace 
more  than  one  subject.  The  three  acts  of  1884, 1885  and  1886 
all  relate  to  the  same  subject,  viz.,  that  of  placing  all 
electrical  wires  and  conductors  in  cities  exceeding  five  hun- 
dred thousand  population,  under  the  surface  of  streets, 
etc.,  subject  to  the  control  of  the  local  authorities  ;  and  no* 
provision  is  incorporated  in  either  of  these  acts  which  is 
not  strictly  incidental  to  the  general  object  intended  to  be 
accomplished.  They  relate  simply  to  the  mode  and  manner 
in  which  the  provisions  of  the  several  acts  in  relation  to  the 
location  and  removal  of  electrical  wires  and  conductors 
shall  be  applied  and  enforced,  and  constitute  but  one  sub- 
ject of  legislation. 

Neither  is  the  act  a  local  or  private  one  within  the  mean- 
ing of  the  section  referred  to.  Such  was  the  decision  of 
this  court.  In  the  Matter  of  the  N.  Y.  El  H  H.  Co , 
70  N.  Y.  327,  and  In  the  Matter  of  Churchy  92  N.  Y. 
1.  This  act  is  general  in  its  terms,  applying  to  all  cities 
in  the  State  of  a  certain  class,  and  to  every  corporation 
carrying  on  a  business  requiring  the  use  of  the  electrical 
wires  or  conductors  in  such  cities.  That  the  number  of 
such  cities  is  limited  or  restricted  does  not  make  the  bill 
a  private  or  local  one,  within  the  constitutional  meaning 
and  intent  of  these  words,  was  expressly  decided  in  the 
cases  referred  to. 

How  many  companies  there  are  to  which  this  bill  applies 
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we  hsLve  no  means  of  determining,  but  the  fact  that  a  gene- 
ral law  is  passed  regulating  the  operations  of  all  such 
companies,  in  cities  of  the  class  referred  to,  does  not  con- 
stitute it  a  private  or  local  bill,  although  it  may  happen 
that  such  companies  are  all  located  in  one  or  more  cities 
of  the  State. 

Second.  Neither  do  we  think  the  act  obnoxious  to  the 
objection  that  it  incorporates  in  its  provisions  a  prior  act 
without  inserting  such  act  therein.  The  act  is  neither 
within  the  letter  or  spirit  of  the  constitutional  provision. 
There  was  no  attempt  to  re-enact  the  law  of  1884  by  the 
law  of  1885.  The  act  of  1884  was  a  law  by  the  force  of  its 
own  enactment  and  so  continues.  It  has  never  been  repealed 
or  re-enacted.  The  act  of  1885  treats  that  of  1884  as  a  valid 
and  existing  law,  and  purports  simply  to  provide  methods 
by  which  it  may  be  more  conveniently  carried  out  and 
enforced.  It  might  be  better,  perhaps,  to  have  all  laws 
relating  to  this  subject  incorporated  in  a  single  act,  but  I 
apprehend  it  is  no  objection  to  a  law,  under  the  Constitu- 
tion, that  other  laws  on  the  same  subject  exist  in  other 
volumes  of  the  statutes,  or  that  the  arrangement  and  loca- 
tion of  such  laws  are  faulty,  or  perhaps  intricate  and 
awkward,  or  involve  labor  and  trouble  to  determine  what 
in  fact  the  law  is.  The  object  and  intent  of  the  constitu- 
tional provision  was  to  prevent  statute  laws  relating  to  one 
subject  from  being  made  applicable  to  laws  passed  upon 
another  subject,  through  ignorance  and  misapprehension 
on  the  part  of  the  Legislature,  and  to  require  that  all  acts 
should  contain  within  themselves  such  information  as  should 
be  necessary  to  enable  it  to  uct  upon  them  intelligently  and 
discreetly  It  is  obvious  that  it  does  not  apply  to  an  act 
purporting  to  amend  existing  laws,  for  in  such  a  case  no 
intelligent  legislation  could  be  had  at  all  without  a  knowl- 
edge of  the  law  intended  to  be  amended. 

It  must  be  presxmied  that  the  Legislature  is  informed  of 
the  condition  of  a  law  which  it  is  called  upon  to  amend. 
It  could  never  have  been  contemplated  by  the  framers  of 
the  Constitution  that  any  legislator  would  remain  ignorant 
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of  the  provisions  of  law  which  it  was  proposed  to  change, 
or  would  require  the  provisions  of  such  a  law  to  be  trans- 
cribed into  the  proposed  legislation  to  enable  him  to  act 
upon  it  judiciously  and  intelligently.  Such  a  construction 
would  lead  to  innumerable  repetitions  of  laws  in  the  statute 
books,  and  render  them  not  only  bulky  and  cumbersome, 
but  confused  and  unintelligible  almost  beyond  conception. 

Tfurd.  The  claim  that  this  law  is  void  because  it 
imposes  a  tax  on  the  companies  referred  to,  cannot  be 
maintained.  The  act  of  1H84  imposes  the  duty  upon  such 
companies  to  remove  and  cause  to  be  laid  underground  all 
such  wires  and  cables  as  are  required  in  their  business,  and 
there  is  no  reason  why  such  companies  should  not  be  sub- 
jected to  the  payment  of  all  expenses  incurred  in  the  con- 
struction of  works  required  to  carry  on  their  own  business. 

This  question  has  received  a  practical  construction  in  the 
legislation  of  the  State  by  its  laws  imposing  upon  banking 
and  insurance  corporations  the  expenses  incurred  by  the 
government  in  the  management  and  regulation  of  such 
institutions  and  their  business  operations.  It  has  never  been 
supposed  that  these  laws  imposed  a  tax  within  the  mean- 
ing of  the  Constitution.  A  further  answer  to  this  point  is 
found  in  the  circumstance  that  even  if  it  be  admitted  that 
the  law  does  impose  a  tax,  it  does  not  necessarily  invali- 
date the  other  provisions  of  the  statute.  The  comptroller 
of  the  State  is  required  to  pay  these  expenses  in  the  first 
instance,  and  no  question  arises  over  the  liability  of  the 
companies  until  they  are  called  upon  by  the  comptroller  to 
refund  to  him  the  amount  of  such  expenses.  This  pro- 
vision of  the  statute  may  be  eliminated  from  it  without 
impairing  in  the  least  the  general  scheme  of  the  act,  and 
upon  well  settled  principles  when  this  can  be  done,  it  affects 
so  much  of  the  act  only  as  maybe  declared  unconstitutional. 

Fourth.  The  relator  also  claims  that  the  act  is  obnoxious 
to  the  clause  of  the  Constitution  which  forbids  the  enact- 
ment of  any  law  impairing  the  obligation  of  contracts.  It 
may  be  said  in  reference  to  this  claim  that  the  contract  itself 
provides  that  the  work  of  removal  and  rei)lacement  and  of 
making  excavations  in  the  streets,  avenues,  etc.,  of  the  city 
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by  any  telegraph  company  for  the  purpose  of  laying  its 
wires,  shall  be  subject  to  the  control  and  supervision  of  the 
commissioners  of  public  works,  and  such  commissioners 
might  well  require,  in  the  exercise  of  their  discretion,  that 
the  locality,  time,  mode  and  manner  of  performing  such 
work  should  be  approved  by  the  officers  having  the  general 
supervision  of  that  subject  in  the  city,  before  authorizing  a 
single  company,  among  the  many  claiming  such  privileges, 
to  tear  up  its  streets  and  construct  trenches  through  its 
various  thoroughfares  and  avenues,  at  their  own  will  and 
pleasure. 

But  we  are  of  the  opinion,  for  other  reasons,  that  this 
legislation  did  not  and  was  not  intended  to  materially 
impair  or  restrict  the  enjoyment  of  the  franchise  secured  by 
the  relator.  The  necessity  of  these  acts  sprung  out  of  a 
great  evil,  which,  in  recent  times,  has  grown  up  and  afflicted 
large  cities  by  the  multiplication  of  rival  and  competing 
companies,  organized  for  the  purpose  of  distributing  light, 
heat,  water,  the  transportation  of  freight  and  passengers, 
and  facilitating  communication  between  distant  points,  and 
which  require  in  their  enterprises  the  occupation  not  only 
of  the  surface  and  air  above  the  streets,  but  indefinite  space 
under  ground.  This  evil  had  become  so  great  that  every 
large  city  was  covered  with  a  net  work  of  cables  and  wires 
attached  to  jwles,  houses,  buUdings  and  elevated  structures, 
bringing  danger,  inconvenience  and  annoyance  to  the 
public.  Extensive  spaces  under  ground  were  also  required 
to  lay  pipes  and  build  trenches  and  arches,  to  transact  the 
business  of  the  various  corporations  requiring  them.  These 
works  not  only  called  for  great  skill  to  harmonize  thii 
various  and  conflicting  claims  of  competing  companies  to 
rights  abcre  as  well  as  beneath  the  ground,  but  a  compre- 
hensive plan  and  supervision,  to  prevent  the  constant  dis- 
ruption of  the  streets  and  the  interruption  of  travel.  The 
necessity  of  a  remedy  for  these  public  annoyances  had  long 
been  felt,  and  it  finally  culmiuated  in  the  enactment  of  the 
several  statutes  referred  to. 

These  statutes  were  obviously  intended  to  restrain  and 
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control,  as  far  as  practicable,  the  evils  alluded  to,  by- 
requiring  all  sucli  wires  to  be  placed  underground  in  such 
cities,  and  be  subject  to  the  control  and  supervision  of  local 
officers,  who  could  reconcile  and  harmonize  the  claims  of 
conflicting  companies,  and  obviate,  in  some  degree,  the  evils 
which  had  grown  to  be  almost,  if  not  quite,  intolerable  to 
the  public.  The  scheme  of  these  statutes  was  not  to  annul 
or  destroy  the  contract  rights  of  such  companies,  but  to 
regulate  and  control  their  exercise.  They  did  not  purport 
to  deny  them  any  privileges  theretofore  granted,  but  they 
did  require  that  they  should  be  exercised  with  due  regard 
to  the  claims  of  others,  and  in  such  a  way  that  they  should 
cease  to  constitute  a  public  nuisance,  and  should  be  enjoined 
in  such  a  manner  as  to  inconvenience  and  endanger  the 
general  public  as  little  as  possible. 

That  regulations  of  the  character  provided  for  in  these 
acts  are  strictly  police  regulations,  and  such  as  no  chartered 
rights  can  nullify  or  override,  is  too  clear  to  admit  of  dis- 
pute. The  primary  and  fundamental  object  of  all  public 
highways  is  to  furnish  a  passageway  for  travelers  in 
vehicles,  or  on  foot,  through  the  country.  (Bouvier's 
Institutes,  §  442.)  They  were  originally  designed  for  the 
use  of  travelers  alone.  But  in  the  course  of  time  and  in  the 
interest  of  the  general  prosperity  and  comfort  of  the  public 
they  have  been  put,  especially  in  large  cities,  to  numerous 
other  uses ;  but  such  uses  have  always  been  held  to  be  sub- 
ordinate to  the  original  design  and  use.  Thus  they  have 
been  appropriated  in  recent  times  for  the  reception  of 
sewers,  water  pipes,  gas  pipes,  pipes  for  heating  and 
manufacturing  purposes,  underground  railroads,  trenches 
for  wires  for  telegraph,  telephone  and  other  purposes, 
which  all  require  in  their  construction  the  disruption  of  the 
pavements  and  the  temporary  interruption,  at  least,  of  the 
rights  of  travelers  in  the  public  highways.  The  due  and 
orderly  arrangement  of  the  various  and  conflicting  claims 
to  privileges  in  the  streets  of  large  cities,  would  seem 
imperatively  to  require  the  creation  of  a  neutral  board,  with 
controlling  authority,  to  form  a  comprehensive  plan  by 
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which  these  various  enterprises  may  be  harmonized  and 
carried  on  without  detriment  to  each  other,  and  with  due 
regard  to  the  rights  of  the  public.  Such  power  is  pre- 
eminently a  police  i)ower,  and  it  is  within  the  legitimate 
authority  of  a  Legislature  to  delegate  its  exercise  to  muni- 
cipal corporations. 

An  elementary  writer  has  said  that  ^'the  police  of  a  State, 
in  a  comprehensive  sense,  embraces  its  system  of  internal 
regulation  by  which  it  is  sought  not  only  to  preserve  the 
public  order  and  to  prevent  offenses  against  the  State,  but 
also  to  establish,  for  the  intercourse  of  citizen  with  citizen, 
those  rules  of  good  manners  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights  and  to  insure 
to  each  the  uninterrupted  enjoyment  of  his  own,  so  far  as 
is  reasonably  consistent  with  a  like  enjoyment  of  rights  by 
others."     Cooley  on  Const.  Limitations,  572. 

Justice  Shaw  said,  in  ComTrwnwealth  v.  Alger  (7  Cush. 
Si\  that  it  was  "a  well-settled  principle,  growing  out  of 
the  nature  of  well  ordered  civil  society,  that  every  holder 
of  property,  however  absolute  and  unqualified  may  be  his 
title,  holds  it  under  the  implied  liability  that  his  use  of  it 
shall  not  be  injurious  to  the  rights  of  the  community.  All 
property  in  this  Conmionwealth  *  *  *  is  held  subject  to 
those  general  regulations,  which  are  necessary  to  the  com- 
mon good  and  general  welfare." 

Ch.  J.  Redfield,  in  Sharp  v.  Rutland  &  Burlington  M. 
H.  Co.,  27  Vt.  149,  says:  "This  police  power  of  the  State 
extends  to  the  protection  of  the  lives,  limbs,  health,  com- 
fort and  quiet  of  all  persons,  and  the  protection  of  all  prop- 
erty within  the  State." 

The  right  to  exercise  this  i)ower  cannot  be  alienated, 
mirrendered  or  abridged  by  the  Legislature  by  any  grant, 
contract  or  delegation  whatsoever,  because  it  constitutes 
the  exercise  of  a  governmental  function,  without  which  it 
would  become  i)owerless  to  protect  those  rights  which  it  was 
especially  designed  to  accomplish.  Thus  it  was  held  in 
Presbyterian  (Jhwrch  v.  City  of  New  York,  6  Cow.  540, 
where  the  corporation  had  granted,  with  a  covenant  for 


186  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

People,  ex  rel.  v.  Squire. 

quiet  enjoyment,  a  piece  of  land  to  the  plaintiflf  to  be  used 
for  church  purposes  and  as  a  cemetery,  that  the  power  of 
the  municipal  government  to  pass  an  ordinance  forbidding 
the  use  of  said  premises  as  a  cemetery  for  the  interment  of 
the  dead  constituted  no  breach  of  the  covenant.  It  was  said 
that  ''  the  defendants  are  a  corporation,  and  in  that  capacity 
are  authorized  by  their  charter  and  by-laws  to  purchase  and 
hold,  sell  and  convey  real  estate  in  the  same  manner  as 
individuals.  *  *  *  They  are  also  clothed,  as  well  by 
their  charter  as  by  subsequent  statutes  of  the  State,  with 
legislative  powers,  and  in  the  capacity  of  a  local  legisla- 
ture are  particularly  charged  with  the  care  of  the  public 
morals  and  the  public  health  within  their  jurisdiction. 
*  *  *  They  had  no  power  as  a  party  to  make  a  contract 
which  should  control  or  embarrass  their  legislative  powers 
and  duties."  To  the  same  effect  is  People  v.  Morris^  13 
Wend.  325. 

In  Wynehamer  v.  People^  13  N.  Y.  421,  Judge  Com- 
STOCK  says,  in  speaking  of  rights  of  property :  "The sub- 
stantial right  cannot  be  destroyed ;  its  enjoyment  is  not  an 
offense.  *  *  *  At  the  same  time  the  mode  of  enjoy- 
ment in  its  broadest  sense  is  subject  to  legislation,  though 
it  be  affected  very  injuriously,  provided  a  substantial  right 
is  left."  The  claim  made  by  the  relator  in  this  case  would 
authorize  it  to  tear  up  the  streets  of  the  city  at  such  times, 
in  such  places  and  under  such  circumstances  as  it  might 
itself  determine,  regardless  of  the  public  convenience  and 
welfare,  and  the  rights  of  other  claimants  to  the  occupa- 
tion thereof,  and  place  it  beyond  the  reach  of  all  power  by 
the  Legislature  to  regulate  the  mode  and  manner  of  the 
enjoyment  of  its  rights. 

We  do  not  think  such  a  claim  can  be  sustained.  It  is 
not  within  the  terms  of  its  contract,  and  if  it  were,  it  is 
still  subject,  in  the  respects  mentioned,  to  the  police  power 
of  the  State. 

The  order  of  the  General  Term  should  be  afltoned,  with 
costs. 

All  concur. 

Order  affirmed. 
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Note. —  In  this  action  an  appeal  was  taken  to  the  Supreme  Court  of  the 

United  States.    The  decision  of  that  court,  afl&rming  the  judgment,  is 

reported  at  145  IT.  S.  175. 
See  note  to  W,  U.  TeL  Co.  r.  Mayor  of  New  York,  poet. 
This  case  is  cited  in  the  following  cases  in  this  volume :  Commercial 

Union  Tel.  Co.  v.  N.  E.  Teleph.  <fc  Tel.  Co.;  W.  U,  Tel.  Co.  v.  Mayor  of 

N.  Y.;  U.  8.  lUum.  Co.  v.  Hesa. 


The  UiaTED  States  Illuminating  Company  v.  Jacob  Hess, 
Theodore  Moss,  Daniel  L.  Gibbens  and  Abram  S. 
Hewitt,  Mayor  of  the  City  of  New  York,  constituting 
the  Board  of  Electrical  Control  for  the  City  of  New  York, 
et  al. 

N.  Y.  Supreme  Court,  N,  Y.  County,  Special  Term,  Chambere,  Jan.  t,  1889., 

(19  N.  Y.  St.  R.  883 ;  3  N.  Y.  Supp.  777.) 
New  York  subways  actts. — Act  op  1887. 

The  act  Laws  1887,  chap.  716,  section  1,  creating  the  board  of  electrical 
control  of  the  city  of  New  York,  gives  the  board  full  discretion  as  to 
when,  where  and  how  electrical  wires  shall  be  placed  underground,  and 
in  absence  of  fraud  or  improper  motives,  its  action  will  not  be  interfered 
with  hj  the  courts. 

Said  act  is,  it  seems,  constitutional ;  at  any  rate,  it  would  not  be  decided 
otherwise  by  a  judge  at  chambers. 

For  unjust  discrimination  on  the  part  of  the  board,  mandamus,  as  pre- 
scribed in  the  statute,  and  not  injunction,  would  be  the  proper  remedy. 

Case  of  this  series  cited  in  opinion  :  People  v.  Squire,  ante,  p.  176. 

Motion  for  injunction.  The  facts  are  stated  in  the  opinion. 

Butler^  StilVraan  &  Hubbard  ( WilUam  Allen  Butler^ 
Thomas  H.  Hubbard  and  John  Notraan^  of  counsel),  for 
plaintiff. 

William  C.  TrvXl  ( William  N.  Cohen^  of  counsel),  for 
defendants  Hess,  Moss  and  Gibbens. 
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Henry  R,  BeeJcman^  corporation  counsel  (  W.  L,  Turner^ 
of  counsel),  for  defendants  Hewitt,  Newton  and  Richard- 
son. 

La  WHENCE,  J. :  This  is  a  motion  upon  the  part  of  the 
plaintiff  to  continue,  during  the  pendency  of  the  action, 
an  injunction  restraining  the  defendants,  as  follows:  Firstj 
from  interfering  with  or  removing  any  of  the  plaintiffs 
poles,  wires  or  fixtures  in  the  city  of  New  York ;  Second^ 
from  doing  any  act  or  acts  tending  to  give  to  the  Metro- 
politan Telephone  Company,  the  Western  Union  Telegraph 
Company,  and  the  East  River  Electric  Light  Company,  or 
any  other  companies,  other  or  greater  faciUties  or  privileges 
than  shall  be  granted  to  the  plaintiff.  A  thorough  exam- 
ination of  the  exceedingly  voluminous  papers  read  upon 
this  motion  has  served  to  ripen  into  a  conviction  the  impres- 
sion which  I  intimated  during  the  argument,  that  the 
plaintiff  is  not  entitled  to  the  injunction  which  is  prayed 
for  in  the  complaint. 

It  is  quite  obvious  that  under  the  act  of  1887,  c.  716, 
which  creates  the  board  of  electrical  control,  the  duty  and 
responsibility  of  determining  all  questions  as  to  placing, 
erecting,  constructing,  suspension,  use,  regulation,  or  control 
of  electrical  conductors  or  conduits,  or  subways  for  elec- 
trical conductors,  in  the  city  of  New  York,  are  to  be 
determined  by  said  board.  See  act,  §§  1,  3,  4.  By  the  first 
section  of  said  act  it  is  provided:  ''fVom  and  after  the 
passage  of  this  act,  and  until  the  first  day  of  November, 
1890,  the  board  of  commissioners  of  electrical  subways  in 
and  for  the  city  and  county  of  New  York,  heretofore 
appointed  under  authority  of  the  act,  chapter  499  of  the 
Laws  of  1885,  together  with  the  mayor  of  said  city  for  the 
time  being,  are  hereby  constituted  the  board  of  electrical 
control  in  and  for  the  city  of  New  York.  *  *  *  All 
the  powers  and  duties  conferred  or  imposed  by  the  said 
act,  chapter  499  of  the  Laws  of  1885,  upon  the  commissioners 
appointed  thereunder  in  and  for  the  city  of  New  York, 
and  all  the  powers  and  duties  heretofore  by  any  law  con- 
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ferred  or  imposed  upon  the  local  authorities  of  said  city, 
or  any  of  them,  in  respect  to  or  affecting  the  placing,  erect- 
ing, construction,  suspension,  maintenance,  use,  regulation 
or  control  of  electrical  conductors  or  conduits,  or  subways 
for  electrical  conductors,  in  said  city,  are  hereby  transferred 
to,  and  conferred  and  imposed  on,  and  shall  hereafter  be 
exclusively  exercised  and  performed  by,  the  said  board  of 
electrical  control,  constituted  as  provided  in  this  act,  and 
its  successors  as  hereinafter  provided."  By  the  third  sec- 
tion of  said  act  it  is  provided :  "  Whenever,  in  the  opinion 
of  the  board  hereinbefore  constituted,  in  any  street  or 
locality  of  said  city,  a  sufficient  construction  of  conduits 
or  subways  underground  shall  be  made  ready  under  the 
provisions  of  this  act,  reference  being  had  to  the  general 
direction  and  vicinity  of  the  electrical  conductors  then  in 
use  overhead,  the  said  board  shall  notify  the  owners  or 
operators  of  the  electrical  conductors  above  ground  in  such 
street  or  locality  to  make  such  electrical  connections  in 
said  street,  or  through  other  streets,  localities,  or  parts  of 
the  city,  with  such  underground  conduits  or  subways  so 
specified,  as  shall  be  determined  by  the  said  board,  and  to 
remove  poles,  wires  or  other  electrical  conductors  above 
ground,  and  their  supporting  fixtures  or  other  devices,  from 
said  street  and  locality,  within  ninety  days  after  notice  to 
such  eflfect  shall  be  given.  This  provision  is  made  a  police 
regulation  in  and  for  the  city  of  New  York ;  and  in  case 
the  several  owners  or  operators  of  such  wires,  and  the 
owners  of  such  poles,  fixtures  or  devices,  shall  not  cause 
them  to  be  removed  from  such  street  or  locality,  as  required 
by  such  notice,  it  shall  be  the  duty  of  the  commissioner 
of  public  works  of  said  city  to  cause  the  same  to  be  removed 
forthwith  by  the  bureau  of  incumbrances,  upon  the  written 
order  of  the  mayor  of  said  city  to  that  effect."  By  the 
fourth  section  of  said  act  it  is  provided  that  * '  it  shall  be 
unlawful,  after  the  passage  of  this  act,  for  any  corporation 
or  individual  to  take  up  the  pavements  of  the  said  streets 
of  said  city,  or  to  excavate  in  any  of  said  streets  for  the 
purpose  of  laying  underground  any  electrical  conductors, 
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xmless  a  permit  in  writing  therefor  shall  have  t)een  first 
obtained  from  the  said  board,  or  its  predecessor ;  and,  except 
with  such  permission,  no  electrical  conductors,  poles  or 
other  figures  or  devices  therefor,  nor  any  wires,  shall  here- 
after be  continued,  constructed,  erected  or  maintained,  or 
strung  above  ground,  in  any  part  of  said  city.  The  said 
board  of  electrical  control  may  establish,  and  from  time 
to  time  may  alter,  add  to  or  amend,  all  proper  or  necessary 
rules,  regulations  and  provisions  for  the  manner  of  use  and 
management  of  the  electrical  conductors,  and  of  the  con- 
duits or  subways  therefor,  constructed  or  contemplated 
under  the  provisions  of  this  act,  or  of  any  act  herein 
mentioned. 

In  substance,  the  court  is  asked  upon  this  motion  to 
determine  that  the  opinion  which  the  board  of  electrical 
control  had  formed  as  to  the  feasibility  of  putting  the 
electrical  wires  under  the  streets  and  avenues  specified  in 
the  resolution  of  September  21,  1887,  is  an  erroneous  one ; 
and  it  is  asked  to  substitute  its  own  opinion  for  that  of 
the  board.  In  other  words,  the  court  is  asked  to  override 
the  will  of  the  people,  as  expressed  in  the  act  of  1887,  that 
the  board  of  electrical  control  shall  decide  when  and  where, 
and  in  what  manner,  the  wires  shall  be  placed  underground. 
On  plain  principle,  this  request  must  be  refused.  See  2 
High  Inj.,  pp.  813-815,  §  1240,  where  the  learned  author 
says :  "And  no  principle  of  equity  jurisprudence  is  better 
established  than  that  courts  of  equity  will  not  sit  in  review 
of  proceedings  of  subordinate  political  or  municipal  tribu- 
nals, and  that,  where  matters  are  left  to  the  discretion  of 
such  bodies,  the  exercise  of  that  discretion  in  good  faith 
is  conclusive,  and  will  not,  in  the  absence  of  fraud,  be 
disturbed ;  and  the  fact  that  the  court  would  have  exercised 
the  discretion  in  a  different  manner  will  not  warrant  it 
in  departing  from  the  rule.  *  *  *  And  where  munici- 
pal officers  are  proceeding  in  the  exercise  of  an  unques- 
tioned authority,  with  the  construction  of  a  work  of  public 
convenience,  they  will  not  be  enjoined,  at  the  suit  of  a 
citizen  seeking  to  restrain  the  work  upon  the  particular  plan 
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proposed,  upon  the  ground  that  another  and  different  plan 
is  superior.  Thus  the  owner  of  mills  and  mill  privileges 
upon  a  river  in  an  incorporated  city  will  not  be  permitted 
to  enjoin  the  city  authorities  from  improving  or  recon- 
structing a  public  bridge  in  accordance  with  a  proposed 
plan,  upon  the  ground  that  the  plan  adopted  will  cause 
more  injury  to  the  complainant' s  mills  than  would  other- 
wise accrue,  since  the  power  to  make  the  improvement 
necessarily  implies  the  right  to  determine  upon  the  plan 
and  method  of  doing  it."  See,  also,  People  v.  Contract' 
ing  Boards  27  N.  T.  378-381 ;  Howland  v.  Eldredge,  43 
N.  Y.  457 ;  People  v.  Fairchild,  67  N.  Y.  334 ;  Pec/ple  v. 
Leonard^  74  N.  Y.  443 ;  People  v.  Common  Council^  78  N. 
Y.  33-39.  It  is  essential  that  the  board,  in  arriving  at  a 
determination,  should  be  free  to  act  upon  the  various  plans 
submitted  to  it,  untrammeled  by  the  views  and  opinions  of 
other  oflBlcers  and  departments  of  the  government,  and  no 
court  should  intervene  for  the  purpose  of  retarding,  arrest- 
ing or  preventing  the  action  of  the  board,  except  in  cases 
where  fraud,  or  conduct  amounting  to  fraud,  is  shown. 
There  are  allegations  in  the  moving  papers  which  are 
intended  to  show  that  the  board  of  electrical  control  has 
been  actuated  in  its  proceedings,  as  respects  the  plaintiffs, 
by  improper  motives  ;  but,  after  a  full  consideration  of  the 
attacking  and  replying  affidavits,  I  do  not  think  that  the 
charge  is  sustained.  On  the  contrary,  while  all  charges  of 
fraud  or  collusion  are  denied  by  the  defendants,  no  one,  I 
think,  can  read  the  plaintifF  s  papers  without  receiving  the 
impression  that  the  plaintiff  has  determined  from  the  first 
not  to  submit  to  the  orders  of  the  board  in  respect  to  the 
placing  of  the  wires  under  ground,  unless  some  plan  was 
adopted  by  the  board  which  would  be  satisfactory  pri- 
marily, not  to  the  board,  but  to  the  plaintiff.  So  far  as  the 
expert  testimony  is  concerned,  I  deem  it  sufficient  to  say 
that,  while  the  plaintiff  has  produced  the  affidavits  of  many 
electricians  of  undoubted  capacity  and  standing,  who  are 
of  the  opinion  that  the  plan  adopted  by  the  board  of  elec- 
trical control  is  not  feasible  or  practicable,  the  defendants 
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have  read  in  answer  numerous  affidavits  from  electricians, 
both  practical  and  theoretical,  of  equal  standing  and  expe- 
rience, indorsing  and  commending  that  plan.  Upon  this 
state  of  facts  the  wisdom  of  the  Legislature,  in  confiding  to 
the  board  the  exclusive  power  to  determine  upon  a  proper 
plan  for  placing  the  electric  wires  under  ground,  is  appar- 
ent. See  remarks  of  Ruger,  C.  J.,  in  People  v.  Squire, 
107  N.  Y.  605. 

It  was  contended  upon  the  argument  that  the  act  of  1887 
is  in  conflict  with  the  Constitution  of  this  State.  Some  of 
the  grounds  which  are  urged  are  the  same  as  those  alleged 
against  the  acts  of  1884  and  1885,  and  are  disposed  of  by 
the  decision  of  the  Court  of  Appeals  in  the  case  of  People 
V.  SquirCj  supra.  Indeed,  the  opinion  of  the  court  in  that 
case  is  a  conclusive  answer  to  most  of  the  points  made  upon 
this  motion.  It  is  there  decided  that  the  act  of  1885  is  not 
in  conflict  with  section  17,  art.  3,  of  the  Constitution, 
because  it  declares  that  the  act  of  1884  is  amended  so  as  to 
conform  to  the  provisions  of  the  act  of  1886 ;  the  former  act 
not  being  inserted  in  the  latter.  It  is  also  decided  that  the 
act  of  1885,  so  far  as  it  affects  corporations  organized  before 
its  passage,  is  not  obnoxious  to  the  constitutional  prohibi- 
tion against  laws  impairing  the  obligations  of  contracts  ; 
that  it  does  not  annul,  destroy,  or  materially  impair  or 
restrict,  any  franchises  or  contract  rights  previously 
secured,  but  seeks  to  regulate  and  control  their  exercise,  so 
that  they  shall  cease  to  constitute  a  public  nuisance.  At 
page  603,  14  N.  E.  Rep.  823,  Chief  Justice  Ruger,  in  deliv- 
ering the  opinion  of  the  court,  says :  *'  But  we  are  of  the 
opinion,  for  other  reasons,  that  this  legislation  did  not,  and 
was  not  intended  to,  materially  impair  or  restrict  the  enjoy- 
ment of  the  franchise  secured  by  the  relator.  The  neces- 
sity of  these  acts  springs  out  of  a  great  evil,  which  in  recent 
times  has  grown  up  and  afflicted  large  cities,  by  the  multi- 
plication of  rival  and  competing  companies,  organized  for 
the  purpose  of  distributing  light,  heat,  water,  the  trans- 
portation of  freight  and  passengers,  and  facilitating  com- 
munication between  distant  points,  and  which  require  in 
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.their  enterprises  the  occupation,  not  only  of  the  surface  of 
and  air  above  the  streets,  but  indefinite  space  under  ground. 
This  evil  had  become  so  great  that  every  large  city  was 
.covered  with  a  net- work  of  cables  and  wires  attached  to 
poles,  houses,  buildings  and  elevated  structures,  bringing 
danger,  inconvenience  and  annoyance  to  the  public. 
£xtensive  spaces  under  ground  were  also  required  to  lay 
pipes  and  build  trenches  and  arches  to  transact  the  busi- 
ness of  the  various  corporations  requiring  them.  These 
works  not  only  caUed  for  great  skill  to  harmonize  the  vari- 
ous and  conflicting  claims  of  competing  companies  to  rights 
above  as  well  as  beneath  the  ground,  but  a  comprehensive 
plan  and  sui)ervision  to  prevent  the  constant  disruption  of 
the  streets  and  the  interruption  of  travel.  The  neces- 
sity of  a  remedy  for  these  public  annoyances  had  long  been 
felt,  and  it  finally  culminated  in  the  enactment  of  the  sev- 
eral statutes  referred  to.  These  statutes  were  obviously 
intended  to  restrain  and  control,  as  far  as  practicable,  the 
evils  alluded  to,  by  requiring  all  such  wires  to  be  placed 
under  ground  in  such  cities,  and  to  be  subject  to  the  control 
and  sai>ervision  of  local  officers,  who  could  reconcile  and 
harmonize  the  claims  of  conflicting  companies,  and  to 
obviate  in  some  degree  the  evils  which  had  grown  to  be 
almost,  if  not  quite,  intolerable  to  the  public.  The  scheme 
of  these  statutes  was  not  to  annul  or  destroy  the  contract 
rights  of  such  companies,  but  to  regulate  and  control  their 
exercise.  They  did  not  purport  to  deny  them  any  privil- 
eges theretofore  granted,  but  they  did  require  that  they 
should  be  exercised  with  due  regard  to  the  claims  of  others, 
and  in  such  a  way  that  they  should  cease  to  constitute  a 
public  nuisance,  and  should  be  enjoyed  in  such  a  manner 
as  to  inconvenience  and  endanger  the  general  public  as 
little  as  i)ossible.^' 

The  act  of  1887  was  not  considered  by  the  Court  of 
Appeals  in  People  v.  Squire^  but  the  reasoning,  which  goes 
to  show  that  the  former  acts  were  not  unconstitutional,  is 
equally  forcible  to  sustain  the  validity  of  the  latter  act. 
Precisely  why  the  plaintiff  in  this  case  can  challenge  the 

VOL.  II — 13. 
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unconstitutionality  of  the  act  of  1887,  because  it  seeks  to 
validate  the  contract  theretofore  made  by  the  subway  com- 
missioners, I  do  not  understand.  It  was  competent  for  the 
Legislature,  in  the  first  instance,  to  have  authorized  the 
subway  commissioners  to  make  the  contract  in  question ; 
and  it  seems  to  me  that,  if  the  contract  was  beyond  the 
power  of  the  commissioners  when  made,  the  Legislature 
could  afterwards  affirm  and  ratify  it.  Brown  v.  May  or  ^ 
etc.^  63  N.  Y.  244,  and  cases  cited.  If,  however,  there  is 
any  reason  for  doubting  that  the  act  of  1887  is  constitu- 
tional, the  doubt  is  so  remote  that  a  justice,  sitting  at 
chambers,  would  not,  upon  well-established  authorities,  be 
justified  in  entertaining  it.  In  re  Railroad  Co,^  70  N.  Y, 
342.  In  that  case  Earl,  J.,  referring  to  certain  constitu- 
tional objections  to  the  general  rapid  transit  act,  says :  "In 
considering  them  we  must  keep  in  view  the  salutary  rule, 
often  reiterated,  that  nothing  but  a  clear  violation  of  the 
Constitution  will  justify  a  court  in  overruling  the  legisla- 
tive will.  Every  statute  is  presumed  to  be  constitutional, 
and  every  intendment  is  in  favor  of  its  validity."  See  also 
U  Thompson  v.  Commissioners^  2  Abb.  Pr.  248 ;  Electric 
Lines  Co.  v.  Crimmins^  N.  Y.  Super.  Ct.,  opinion  by 
Freedmai^,  J. ;  In  re  Lexington  Avenue^  63  How.  Pr.  462  ; 
People  V.  Tweed,  63  N.  Y.  206. 

It  is  further  contended  by  the  plaintiff  that  an  unjust 
discrimination  is  being  made  by  the  board  of  electrical 
control  between  the  plaintiff  and  other  companies  engaged 
in  the  business  of  electric  lighting  in  the  city  of  New 
York.  The  allegations  to  that  effect  in  the  plaintiffs 
affidavits,  I  am  constrained  to  say,  are,  in  my  opinion, 
fully  met  and  answered ;  but  if  they  are  not, 
the  remedy  of  the  plaintiff  is  not  by  injunction.  Sec- 
tion 7  of  the  act  of  1887  provides  for  such  a  case,  and  by 
that  section,  if  the  plaintiff  is  aggrieved,  it  can  by  man- 
damus compel  the  board  to  '*  furnish  just  and  equal 
facilities"  to  it,  and  obtain  precisely  the  same  rights  as  any 
other  corporation  or  corporations.  It  is  not  necessary,  to 
obtain  these  rights,  that  an  injunction  should  be  granted  to 
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the  plaintiff,  whicli  may  entirely  thwart  all  the  efforts  of 
the  board  in  the  matter  of  putting  the  electric  wires  under- 
ground. 

There  is  nothing  in  the  motion  to  punish  the  defendants 
for  contempt  which  calls  for  particular  observation.  The 
affidavits  of  the  defendants  explain,  as  I  think,  very  satis- 
factorily, the  acts  which  are  alleged  to  have  been  in  violation 
of  the  injunction  and  of  the  plaintiff's  rights,  and  do  not, 
as  thus  explained,  call  for  the  condemnation  of  the  court. 

Finally,  I  am  of  the  opinion  that  the  whole  equity  of  the 
plaintiff's  case  is  met,  denied  and  answered  by  the  defend- 
ant's papers,  and  I  therefore  see  no  reason  for  interposing 
the  strong  arm  of  the  court  to  arrest  the  progress  of  a  great 
public  work,  the  si)eedy  completion  of  which  is  desirable 
for  the  safety  and  convenience  of  the  people. 


Note. —  See  note  to  TV.  U,  Tel,  Co,  v.  Jfoiyor  of  New  York,  post. 


The    Westebn    Union    Telegraph   Company   v.    The 
Mayob  of  the  City  of  New  York  et  al. 

U.  S.  Cfircuit  Court,  Southern  District  of  New  York,  April  16, 1889. 

(88  Fed.  R.  552.) 

New  Yobk  subways  acts. — Interstate  commerce. —  Post-roads   act. 

The  New  York  subways  acts  (laws  1884,  ch.  534 ;  laws  1885,  ch.  409,  and 
laws  1887,  ch.  716)  providing  that  after  a  certain  period  all  electrical 
wires  in  the  city  of  New  York  shall  be  laid  underground,  and  auxiliary 
to  that  purpose  are  valid,  as  police  regulations ;  the  police  power  being 
inherent  in  the  States  and  not  affected  by  the  interstate  commerce  pro- 
visions of  the  United  States  Constitution  nor  by  the  post-roads  act  of 
Ckmgress  of  July  24, 1866. 

The  act  of  1887,  ratifying  the  contract  of  the  subway  commissioners  with 
the  Consolidated  Subway  Co.,  by  which  the  latter  was  to  lay  subways, 
subject  to  the  supervision  of  the  commissioners,  for  the  use  of  all  the 
electrical  companies,  and  to  charge  rental  therefor,  does  not  deprive 
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said  companies  of  their  easements  for  the  benefit  of  the  subway  com- 
pany ;  nor  does  it  seem  to  violate  that  provision  of  the  N.  Y.  State  Con- 
stitution which  forbids  the  Legislature  to  pass  a  local  bill  granting  any 
corporation  an  exclusive  privilege,  immunity  or  franchise. 

&o  far  as  thest  atutes  authorize  the  removal,  by  the  oonunissioners,  of  wirea 
strung  upon  the  elevated  railroad  structure,  which  is  an  independent 
post-road,  their  validity  is  doubtful,  and  an  injunction  is  proper  to  restrain 
interference  therewith  until  the  questions  can  be  decided  by  the  court 
of  last  resort. 

Gases  of  this  series  cited  in  opinion :  Petitaeola  Tel.  Co,  v.  W.  U.  Tel.  Co.^ 
voL  1,  p.  250 ;  W.  U.  Tel.  Co.  v.  MasaachuaetU^  ante,  p.  57  ;  People  v. 
Squire,  ante,  p.  176. 

In  equity.  Application  for  injunction  restraining  the  board 
of  subway  commissioners  of  New  York  city  from  interf er- 
ing  with  the  complainant's  poles  and  the  wires  strung  upon 
them ;  also  with  its  wires  strung  upon  the  structure  of  an 
elevated  railway. 

Wager  SwaynCy  Oeorge  H.  Fearons  and  Rush  Taggartj 
for  complainant. 

John  M.  Bowers  and  David  J.  Dean^  for  defendants. 

Wallace,  J. :  This  case  presents  the  general  question 
whether  certain  acts  of  the  municipal  authorities  of  the  city 
of  New  York,  respecting  matters  of  grave  local  concern, 
done  or  about  to  be  done  pursuant  to  powers  devolved  upon 
them  by  the  Legislature  of  the  State,  are  such  an  invasion 
of  the  paramount  authority  of  the  national  government  as 
to  render  them  unwarranted.  The  mere  statement  of  this 
proposition  shows  that  the  complainant  has  proi)erly 
invoked  the  jurisdiction  of  this  court,  and  has  a  right  to 
rely  upon  its  interposition  by  injunction,  if  the  acts  of  the 
defendants  are  thus  unwarranted,  are  injurious  to  the  com- 
plainant, and  are  of  a  nature  remediable  by  courts  of 
equity.  Telegraph  companies  that  have  accepted  the 
restrictions  and  obligations  of  the  law  of  Congress  of  July 
34,  1866  (title  65,  Bev.  St.  U.  S.),  become,  as  to  government 
business,  agencies  of  the  general  government,  and  are  given 
the  privilege  to  ''construct,  maintain  and  ox>erate"   lines 
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of  telegraph  over  and  along  any  post-road  of  the  United 
States,  but  not  so  as  to  interfere  with  "the  ordinary  travel" 
on  such  roads.  All  the  streets  of  the  city  of  New  York  are 
I)ost-roads,  because  they  are  letter  carrier  routes ;  and  aH 
^  railroads  are  post-roads.  Rev.  St.  §  3964.  The  complain- 
ant accepted  the  provisions  of  this  law  of  Congress  in  1867. 
A  telegraph  company  occupies  the  same  relation  to  com- 
merce, as  a  cairier  of  messages,  that  a  railroad  company 
does  as  a  carrier  of  goods.  Both  companies  are  instruments 
of  commerce,  and  their  business  is  commerce  itself.  Tele- 
graph companies  are  subject  to  the  regulating  power  of 
Congress  in  respect  to  their  foreign  and  interstate  commerce, 
and  this  power  resides  exclusively  in  Congress.  The  com- 
plainant has  long  been  engaged  in  interstate  and  foreign 
commerce.  In  the  course  of  its  operations  the  complainant 
has  lawfully  erected  its  poles,  and  strung  its  wires,  in  and 
along  many  of  the  streets  of  New  York  city,  which,  as  has 
been  stated,  are  i)ost-roads  of  the  United  States ,  and  it  has 
also  put  up  and  now  maintains  over  and  along  other  streets 
a  number  of  wires  upon  the  structures  of  the  Manhattan 
Railway  Company,  an  elevated  railway  of  the  city,  also  a 
I)ost-road,  pursuant  to  a  lease  from  the  railway  company. 
The  defendants,  assuming  to  proceed  by  the  sanction  and 
mandate  of  certain  acts  of  the  State  Legislature,  have  com- 
jpeUed  the  complainant  to  remove  its  poles  and  wires  from 
some  of  the  streets,  and  have  notified  it  to  remove  them 
from  other  streets,  and  to  remove  its  wires  from  the  struc- 
tures of  the  elevated  railway ;  and  they  propose,  if  the 
complainant  fails  to  comply  with  these  requirements,  to 
remove  the  poles  and  wires  themselves.  Under  these  cir- 
cumstances the  complainant  asks  this  court  to  examine  the 
authority  under  which  this  destruction  of  its  property  is 
threatened,  and  determine  whether  there  is  any  justifica- 
tion in  law  for  acts  which  apparently  invade  its  privilege  to 
maintain  and  operate  its  lines  upon  the  post-roads  of  the 
United  States,  interfere  with  its  oi)erations  as  a  government 
agent,  and  interrupt  and  impede  the  discharge  of  its  func- 
tions as  an  instrument  of  interstate  and  foreign  commerce. 
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It  is  not  open  to  discussion  that  the  complainant  is  pro- 
tected by  the  national  authority  against  any  encroachment 
under  State  authority  upon  the  rights  and  immunities 
expressly  granted  to  it  by  the  act  of  Congress,  or  which  it 
enjoys  in  its  dual  capacity  as  an  agent  of  the  general  gov- 
ernment and  an  instrument  of  interstate  and  foreign  com- 
merce. Speaking  of  the  privilege  conferred  upon  telegraph 
companies  by  the  act  of  Congress,  the  Supreme  Court  of 
the  United  States,  in  Telegraph  Co.  v.  Telegraph  Co., 
96  U.  S.  1,  11,  used  this  language : 

*'It  gives  no  foreign  corporation  the  right  to  enter  ui)on 
private  property  without  the  consent  of  the  owner,  and 
erect  necessary  structures  for  its  business ;  but  it  does  pro- 
vide that,  whenever  the  consent  ot  the  owner  is  obtained, 
no  State  legislation  shall  prevent  the  occupation  of  post- 
roads  for  telegraph  purposes  by  such  corporations  as  are 
willing  to  avail  themselves  of  its  privileges." 

Indeed,  the  language  of  one  of  the  very  latest  opinions 
of  that  court  upon  the  question  of  the  power  of  the  State 
to  interfere  with  the  right  of  a  telegraph  company  to  main- 
tain and  operate  its  lines  along  a  post-road  applies  to  the 
specific  facts  of  this  case,  and,  if  literally  interpreted, 
would  control  the  present  decision.  The  question  before 
the  court  was  as  to  the  power  of  a  State  to  tax  the  real  and 
personal  property,  within  the  State,  of  a  telegraph  company 
which  had  accepted  the  provisions  of  the  act  of  Congress  ; 
but  the  court,  while  holding  that  the  privilege  granted  did 
not  exempt  the  telegraph  company  from  such  taxation, 
said: 

"While  the  State  could  not  interfere  by  any  specific 
statute  to  prevent  a  corporation  from  placing  its  lines  along 
these  post-roads,  or  stop  the  use  ol  them  after  they  were 
placed  there,  nevertheless  the  company,  receiving  the  bene- 
fit of  the  laws  of  the  State  for  the  protection  of  its  property 
and  its  rights,  is  liable  to  be  taxed  upon  its  real  or  personal 
property  as  any  other  person  would  be."  Telegraph  Co. 
V.  Massachusetts,  125  U.  S.  530,  548 ;  8  Sup.  Ct.  Rep.  961. 

Concerning  the  immunity  of  the  complainant,  as  an  agent 


UNITED  STATES,  1889.  199 

Telegraph  Ck>.  ▼.  Mayor  et  aL 

of  the  general  goyemment  for  the  transaction  of  govem- 
ment  business,  from  an  unwarranted  interference  through 
State  legislation  with  its  operations,  the  doctrine  first 
enunciated  in  McCulloch  v.  Staie^  4  Wheat.  316,  and 
reiterated  in  subsequent  adjudications  whenever  the  ques- 
tion has  arisen,  is  familiar,  that  the  States  have  no  power, 
by  taxation  or  otherwise,  to  retard,  impede,  burden,  or  in 
any  manner  control  the  agencies  of  the  Federal  government, 
and  they  are  exempted  from  the  effect  of  State  legislation, 
so  far  as  that  legislation  may  interfere  with  or  impair  their 
efficiency  in  performing  the  functions  by  which  they  are 
designed  to  serve  the  government.  Respecting  the  position 
of  the  complainant  as  an  instrument  of  interstate  and 
foreign  commerce,  it  suffices  to  quote  the  language  of  the 
Supreme  Court  in  one  of  the  more  recent  cases  in  which  the 
question  was  considered : 

"Notwithstanding  what  is  there  said  [in  previous  judg- 
ments], this  court  holds  now,  and  has  never  consciously 
held  otherwise,  that  a  statute  of  the  State  intended  to 
regulate,  or  to  tax,  or  to  impose  any  other  restriction  upon 
the  transmission  of  persons  or  property  or  telegraph  messages 
from  one  State  to  another,  is  not  within  that  class  of  legis- 
lation which  the  States  may  enact  in  the  absence  of  legisla- 
tion by  Congress,  and  that  such  statutes  are  void  even  as 
to  that  part  of  such  transmission  which  may  be  within  the 
State."  Railway  Co.  v.  Illinois,  118  U.  S.  657/  7  Sup. 
Ct.  Rep.  4. 

Nevertheless,  persons  and  corporations  enjoying  grants 
and  privileges  from  the  United  States,  exercising  Federal 
agencies,  and  engaged  in  interstate  commerce,  are  not 
beyond  the  operation  of  the  laws  of  the  State  in  which 
they  reside  or  carry  on  their  business ;  and  it  is  only  when 
these  laws  incapacitate  or  unreasonably  impede  them  in  the 
exercise  of  their  Federal  privileges  or  duties,  and  transcend 
the  i)owers  which  each  State  possesses  over  its  purely 
domestic  affairs,  whether  of  police  or  internal  commerce, 
that  they  invade  the  national  jurisdiction.  This  doctrine 
is  well  expressed  in  the  words  of  the  Supreme  Court  in 
PaUerson  v.  Kentucky^  97  U.  S.  601,  504,  as  follows : 
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*'By  the  settled  doctrines  of  this  court  the  police  power 
extends  at  least  to  the  protection  of  the  lives,  the  health 
and  the  property  of  the  community  against  the  injurious 
exercise  by  any  citizen  of  his  own  rights.  State  legislation, 
strictly  and  legitimately  for  police  purposes,  does  not,  in 
the  sense  of  the  Constitution,  necessarily  intrench  upon 
any  authority  which  has  been  confided,  expressly  or  by 
implication,  to  the  national  government." 

The  statutes  which  the  defendants  are  proceeding  to 
enforce  unquestionably  belong  in  the  category  of  police 
regulations,  the  power  to  establish  which  has  been  left  to 
the  individual  States.  But  statutes  of  this  class  may  some- 
times trench  upon  the  Federal  jurisdiction ;  and  when  their 
provisions  extend  beyond  a  just  regulation  of  rights  for  the 
public  good,  and  unreasonably  abridge  or  burden  the  priv- 
ileges which  the  national  authority  conserves,  they  cease  to 
be  operative.  The  State,  when  providing  by  legislation  for 
the  protection  of  the  public  health,  the  public  morals,  or 
the  public  safety,  is  subject  to  the  paramount  authority  of 
the  Constitution  of  the  United  States,  and  may  not  violate 
rights  secured  or  guaranteed  by  that  instrument,  or  inter- 
fere with  the  execution  of  the  powers  confided  to  the 
general  government.  Mugler  v.  Kansas^  123  U.  S.  623, 
663 ;  8  Sup.  Ct.  Rep.  273.  In  Morgan  v.  Louisiana^  118  TJ. 
S.  462 ;  6  Sup.  Ct.  Rep.  1114,  the  Supreme  Court  say : 

^ '  In  aU  cases  of  this  kind  it  has  been  repeatedly  held 
that  when  a  question  is  raised  whether  the  State  statute  \s 
a  just  exercise  of  State  power,  or  is  intended  by  roundabout 
means  to  invade  the  domain  of  federal  authority,  this  court 
will  look  into  the  operation  and  effect  of  the  statute  to  dis- 
cern its  purpose." 

And  again  the  court  say  (page  464) : 

"  For,  while  it  may  be  a  police  power  in  the  sense  that 
all  provisions  for  the  health,  comfort  and  security  of  the 
citizens  are  police  regulations  and  an  exercise  of  the  i)olice 
power,  it  has  been  said  more  than  once  in  this  court  that, 
even  where  such  powers  are  so  exercised  as  to  come  within 
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the  domain  of  Federal  anthority,  as  defined  by  tihe  Consti- 
tution, the  latter  must  prevail." 

Applying  these  principles,  it  is  now  to  be  considered 
whether  the  statutes  in  question,  or  the  acts  of  the  def  endantsf 
under  them,  can  be  defended  under  the  State  i)ower  of  i)olice 
r^Tilation,  or  whether  what  is  proi)osed  to  be  done  exceeds 
in  any  respect  the  boundaries  of  legitimate  regulation,  and 
encroaches  ui)on  the  rights  of  the  complainant  founded 
upon  the  law  of  Congress,  or  incideiital  to  the  nature  of  its 
commerce.  By  chapter  634  of  the  laws  of  1884  it  was 
enacted,  in  eflfect,  that  all  electric  wires  and  cables  in  any 
dty  having  a  population  of  500,000  or  over  should  be  placed 
under  the  surface  of  the  streets,  and  the  persons  control- 
ling the  same  should  by  a  specified  date  have  the  same 
removed  from  the  surface;  and  the  local  governments  of 
such  cities  were  authorized  to  remove  such  wires  and  cables 
wherever  found  above  ground  in  case  the  owner  failed  to 
comply  with  the  provisions  of  the  act.  By  chapter  499  of 
the  laws  of  1885  a  board  of  commissioners  of  electrical  sub- 
ways was  created  for  such  cities,  and  charged  with  the  duty 
of  enforcing  the  provisions  of  the  previous  act,  and  power 
was  conferred  upon  them  to  devise  and  make  ready  a 
general  plan  of  underground  conduits,  and  to  compel  all 
companies  operating  electric  wires  to  use  the  subways  so 
prepared.  They  were  also  empowered  to  allow  the  wires 
to  remain  above  ground  when  compatible  with  the  public 
interest.  In  April,  1887,  the  commissioners  for  the  city  of 
New  York  entered  into  a  contract  with  the  Consolidated 
Telegraph  &  Electric  Subway  Company  to  lay  subways  in 
the  city  of  New  York  for  use  of  all  the  electrical  companies 
when  furnished  with  plans  and  sx)ecifications  therefor  by 
the  commissioners.  This  contract  authorized  the  subway 
ixmpany  to  charge  a  rental  for  the  use  of  the  subways,  and 
contained  provisions  reserving  such  a  control  in  the  com- 
missioners over  them  as  was  calculated  to  secure  to  all  com- 
panies desiring  to  use  them  reasonable  facilities  and  protec- 
tion. It  contained  a  provision  by  which  all  companies 
occupying  Bpsuce  in  the  subways  were  to  own  their  own  cat- 
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ductors,  and  have  the  full  management  and  control  therof , 
subject  to  the  rights  of  all  other  occupants,  and  to  such 
reasonable  rules  and  regulations  as  should  be  made  by  the 
commissioners.  It  also  contained  a  stipulation  that  the 
commissioners  would  use  all  lawful  means  to  compel  aU 
companies  to  place  their  conductors  in  the  subways,  and  pay 
a  fair  rental  for  the  use.  By  chapter  716  of  the  laws  of 
1887  the  Legislature  ratified  and  confirmed  the  contract 
made  between  the  commissioners  and  the  subway  corpora- 
tion ;  and  the  act  provided  that  if  at  any  time  the  agree- 
ment should  be  found  inoperative  or  ineffectual  for  the 
accomplishment  of  its  just  purposes,  the  commissioners 
were  empowered  to  make  such  new  or  different  contracts 
with  the  same  or  other  parties  as  might  be  reasonably 
necessary.  The  act  also  contained  a  provision  authorizing 
an  appUcation  to  be  made  to  the  courts  for  a  mandamus 
whenever  it  appears  that  the  subway  corporation  or  the 
commissioners  have  failed  to  furnish  just  and  equal  facili- 
ties to  any  company  operating  electrical  conductors  ui)on 
just  and  reasonable  terms.  By  sections  3  and  4  it  declared 
as  follows : 

'*  Sec.  8.  Whenever,  in  the  opinion  of  the  board  hereinbefore  constituted^ 
in  any  street  or  locality  of  said  city  a  sufficient  construction  of  conduits  or 
subways  underground  shaU  be  made  ready  under  the  provisions  of  this  act, 
reference  being  had  to  the  general  direction  and  vicinity  of  the  electrical 
conductors  then  in  use  overhead,  the  said  board  shall  notify  the  owners  or 
operators  of  the  electrical  conductors  above  ground  in  such  street  or  locality 
to  make  such  electrical  connections  in  said  street  or  through  other  streets, 
localities  or  parts  of  the  city  with  such  underground  conduits  or  subways^ 
so  specified,  as  shaU  be  determined  by  the  said  board,  and  to  remove  poles, 
wires  or  other  electrical  conductors  above  groimd,  and  their  supporting 
fixtures  or  other  devices,  from  said  street  and  locality  within  ninety  days 
after  notice  to  such  effect  shall  be  given.  This  provision  is  made  a  police 
regulation  in  and  for  the  city  of  New  York,  and  in  case  the  several  owners 
or  operators  of  such  wires,  and  the  owners  of  such  i)oles,  fixtures  or  devices 
shall  not  cause  them  to  be  removed  from  such  street  o^  locality  as  required 
by  such  notice,  it  shall  be  the  duty  of  the  commissioner  of  public  works  of 
said  city  to  cause  the  same  to  be  removed  forthwith  by  the  bureau  of 
incumbrances,  upon  the  written  order  of  the  mayor  of  said  city  to  that 
effect. 

"  Sec.  4.  It  shall  be  unlawf  il,  after  the  passage  of  this  act,  for  any  corpo- 
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ration  or  individual  to  take  up  the  pavements  of  the  streets  of  said  city,  or 
to  excavate  in  any  of  said  streets  for  the  purxx)6e  of  laying  underground  any 
electrical  conductors,  unless  a  permit,  in  writing,  therefor  shall  have  heen 
first  obtained  from  the  said  board  or  its  predecessors ;  and,  except  with 
such  permission,  no  electrical  conductors,  poles  or  other  figures  or  devices 
therefor  nor  any  wires,  shall  hereafter  be  continued,  constructed,  erected 
or  maintained,  or  strung  above  ground  in  any  part  of  said  city.  The  said 
board  of  electrical  control  may  establish,  and  from  time  to  time  may  alter, 
add  to  or  amend,  all  proper  and  necessary  rules,  regulations  and  provis- 
ions for  the  manner  of  use  and  management  of  the  electrical  conductors^ 
and  of  the  conduits  or  subways  therefor  constructed  or  contemplated 
under  the  provisions  of  this  act,  or  of  any  act  herein  mentioned." 

It  was  said  of  the  acts  of  1884  and  1885,  by  the  Court  of 
Appeals  {Feople  t.  Squire,  107  N.  Y.  593 ;  14  N.  E.  Rep. 
820),  that  they  "  sprung  out  of  a  great  evil,  which  in  recent 
times  has  grown  up  and  afflicted  large  cities  by  the  multi- 
plication of  rival  and  competing  companies,  organized  for 
the  purpose  of  distributing  light,  heat,  water,  the  trans- 
portation of  freight  and  passengers,  and  facilitating  com- 
munication between  distant  points,  and  which  require  in 
their  enterprises  the  occupation  of  not  only  the  surface  and 
air  above  the  streets,  but  indefinite  space  underground. 
This  evil  had  become  so  great  that  every  large  city  was 
covered  with  a  network  of  cables  and  wires  attached  to 
j)oles,  houses,  buildings  and  elevated  structures,  bringing 
danger,  inconvenience  and  annoyance  to  the  public.  *  *  * 
The  necessity  of  a  remedy  for  these  public  annoyances  had 
long  been  felt,  and  it  finally  culminated  in  the  enactment 
of  the  several  statutes  referred  to.  These  statutes  were 
obviously  intended  to  restrain  and  control,  as  far  as  prac- 
ticable, the  evils  alluded  to,  by  requiring  all  such  wires  to 
be  placed  underground  in  such  cities,  and  be  subject  to 
the  control  and  supervision  of  local  officers  who  could  rec- 
oncile and  harmonize  the  claims  of  conflicting  companies 
and  obviate  in  some  degree  the  evils  which  had  grown  to  be 
almost,  if  not  quite,  intolerable  to  the  public." 

The  act  of  1887,  by  validating  the  contract  between  the 
commissioners  and  subway  company,  in  effect  incorporated 
the  terms  of  that  contract  into  its  provisions.    But  the 
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Statute  is  none  the  less  an  exercise  of  the  police  i)owery 
and  within  the  competency  of  the  Legislature,  because  of 
the  special  privileges  given  to  the  subway  company. 

It  has  been  urged  that,  in  effect,  this  statute  conJSscates 
property  rights  of  the  complainant  and  other  companies 
owning  electric  wires,  by  depriving  them  of  their  easements 
for  the  benefit  of  the  subway  company,  and  therefore  can- 
not be  sustained  as  an  exercise  of  poUce  power.  But  in 
the  Slaughter  House  CaseSj  16  Wall.  36,  the  Supreme  Court 
upheld  a  statute  far  more  obnoxious  to  these  objections 
than  the  present  act.  In  that  case  the  statute  under  con- 
sideration was  one  passed  by  the  Legislature  of  Louisiana, 
granting  to  a  corporation  created  by  it  the  exclusive  right 
for  twenty-five  years  to  have  and  maintain  slaughter  houses, 
landings  and  yards  for  inclosing  cattle  intended  for  sale 
or  slaughter  within  certain  parishes  of  that  State,  includ- 
ing the  city  of  New  Orleans ;  prohibiting  all  other  persons 
from  building,  keeping  or  having  slaughter  houses,  land- 
ings or  yards  for  cattle  intended  for  sale  or  slaughter; 
requiring  that  all  cattle  intended  for  sale  or  slaughter 
should  be  brought  to  the  yards  and  slaughter  houses  of 
the  corporation ;  and  authorizing  the  corporation  to  exact 
certain  fees  for  each  animal  slaughtered.  This  act  was 
sustained  as  a  police  regulation  by  the  court. 

It  has  also  been  objected  to  the  act  of  1887  that  it 
contravenes  section  16,  art.  3,  of  the  State  Constitution, 
prohibiting  the  Legislature  from  passing  any  local  bill 
granting  to  any  corporation  any  exclusive  privilege,  immu- 
nity or  franchise.  Without  intending  to  intimate  that 
such  a  question  is  properly  to  be  considered  by  this  court 
in  the  present  case,  it  is  proper  to  say  that  the  objection 
seems  to  be  without  substance.  There  is  nothing  in  the 
contract  with  the  subway  company  which  precludes  the 
commissioners  from  building  subways,  or  entering  into  con- 
tracts with  other  companies  for  building  them,  similar  to 
the  one  made  with  the  subway  company.  The  contract 
only  extends  to  such  subways  as  the  commissioners  shall 
direct  the  subway  company  to  build,  and  it  provides  in 
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express  terms  that  nothing  in  it  shall  be  construed  as  grant- 
ing to  the  subway  company  any  exclusive  privilege  or 
franchise. 

The  question,  then,  is  whether  or  not  these  statutes  unrea- 
sonably abridge  or  burden  privileges  and  immunities  which 
the  complainant  derives  from  the  general  government.  In 
whatever  language  a  statute  may  be  framed,  its  purpose 
must  be  determined  by  its  natural  and  reasonable  effect ; 
and  these  statutes  are  to  be  judged  by  the  extent  of  the 
powers  which  they  confer,  and  treated  as  i)olice  regulations 
only  to  the  extent  to  which  their  operation  can  be  justified 
by  the  police  power  of  the  State.  Undoubtedly,  in  car- 
rying them  into  effect,  the  complainant  will  be  subjected 
to  great  expense,  the  temporary  interruption  of  its  busi- 
ness, and  possibly  to  permanent  inconvenience  and  loss  in 
conducting  its  business.  But,  after  all,  the  question  is^ 
merely  one  of  the  reasonableness  of  the  regulation,  and 
whether  the  losses  and  inconveniences  to  which  the  com- 
plainant may  be  subjected  are  not  such  as  may  justly  be 
exacted  of  every  citizen  or  property  owner  for  the  common 
good.  It  is  a  settled  principle,  "growing  out  of  the  nature 
of  well  ordered  society,  that  every  holder  of  property, 
however  absolute  and  unqualified  may  be  his  title,  holds 
it  under  the  implied  liability  that  his  use  of  it  shall  not 
be  injurious  to  the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  property,  nor  inju- 
rious to  the  rights  of  the  community."  Com.  v.  Alger ^ 
7  Cush.  53.  This  liability  is  quite  irrespective  of  the*  source 
or  character  of  his  title.  Thus  the  owner  of  a  patent  for 
an  invention — proi)erty  which  is  created  and  only  exists 
by  force  of  the  statutes  of  the  United  States — can  only 
enjoy  his  property  "subject  to  the  complete  and  salutary 
power — with  which  the  States  have  never  parted  —  of  so 
defining  and  regulating  the  sale  and  use  of  property  within 
Uieir  respective  limits  as  to  afford  protection  to  the  many 
against  the  injurious  conduct  of  the  few.'*  Patterson  v. 
KerUtLcky^  97  U.  S.  501.  The  subordination  of  the  property 
rights  of  the  owner  to  the  just  exercise  of  the  police  power 
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of  the  State  is  as  complete  as  it  is  to  the  taxing  power  of 
the  State,  which  requires  him  to  contribute  his  proportion 
of  the  burden  of  taxation.  Indeed,  the  two  powers  of 
regulation  are  co-ordinate  and  co-extensive,  and  the  limi- 
tations upon  one  may  well  be  ascertained  by  the  limita- 
tions upon  the  other.  As  is  said  by  the  court  in  Kidd  v. 
Pearson,  128  U.  S.  1 ;  9  Sup.  Ct.  Rep.  6 :  ^ 

*•  The  police  power  of  a  State  is  as  broad  and  plenary  as 
its  taxing  power ;  and  property  within  the  State  is  subject 
to  the  operations  of  the  former  so  long  as  it  is  within  the 
regulating  restrictions  of  the  latter  " 

And  in  a  very  recent  adjudication  it  has  been  stated  that 
the  property  within  the  State,  of  a  telegraph  company, 
privileged  under  the  law  of  Congress  to  maintain  and 
operate  its  lines  over  the  post-roads  of  the  United  States,  is 
subject  to  the  exercise  of  these  two  powers.  In  Telegraph 
Co.  T.  Massachusetts^  125  U.  S.  548 ;  8  Sup.  Ct.  Rep.  961, 
the  court  say : 

"It  never  could  have  been  intended  by  the  Congress  of 
the  United  States,  in  conferring  upon  a  corporation  of  one 
State  the  authority  to  enter  the  territory  of  any  other  State 
and  erect  its  poles  and  lines  therein,  to  establish  the  propo- 
sition that  such  a  company  owed  no  obedience  to  the  laws 
of  the  State  to  which  it  thus  entered,  and  was  under  no 
obligation  to  pay  its  fair  proportion  of  the  taxes  necessary 
to  its  support." 

It  is  not  apparent  how  the  regulation  proposed  impairs 
in  any  just  sense  the  privilege  granted  to  the  complainant 
by  the  law  of  Congress.  The  privilege  to  maintain  tele- 
graph wires  "over  and  along"  post-roads  is  not  to  be  con- 
strued so  literally  as  to  exclude  regulations  by  the  State 
respecting  location  and  mode  of  construction  and  mainten- 
ance, which  the  public  interests  demand,  but  is  to  be  con- 
strued so  as  to  give  effect  to  the  meaning  of  Congress, 
which  was  to  grant  an  easement  that  would  afford  telegraph 
companies  all  necessary  facilities,  and  which  to  that  extent 
should  be  beyond  the  reach  of  hostile  legislation  by  the 
States.    Thus  interpreted,  the  grant  is  no  more  invaded 
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when  the  regulation  requires  the  wires  to  be  placed  in  con- 
duits underground  than  it  would  be  if  they  were  required 
to  be  placed  in  conduits  along  the  surface  of  the  streets ; 
and  when  this  becomes  necessary  for  the  comfort  and  safety 
of  the  community,  such  a  regulation  is  as  legitimate  as  one 
would  be  prescribing  that  the  poles  should  be  of  a  uniform 
or  designated  height,  or  should  be  located  at  given  dis- 
tances apart,  or  at  designated  places  along  the  streets. 
Regulations  of  an  analogous  character,  and  entailing  nearly 
as  onerous  and  expensive  burdens  upon  the  property 
owner,  are  those  by  which  railroad  companies  have  been 
compelled  to  maintain  fences  and  cattle-guards  ;  and  in  the 
instances  where  the  comi)etency  of  such  regulations  has 
been  considered  by  the  Supreme  Court,  it  seems  never  to 
have  been  suggested  that  they  were  an  unreasonable  inter- 
ference with  the  post-roads  of  the  United  States,  or  the 
agencies  of  the  Federal  government,  or  with  the  power  of 
Congress  to  regulate  commerce.  Railway  Co.  Y.Humes^ 
115  U.  S.  512 ;  6  Sup.  Ct.  Rep.  110  ;  Railway  Co.  v.  Beck- 
toithj  9  Sup.  Ct.  Rep  207.  The  legislation  in  question  does 
not  contemplate  any  regulation  which  is  not  practically 
feasible ;  but  what  is  prescribed,  if  judiciously  enforced, 
can  be  complied  with  by  the  companies  operating  electric 
wires  without  serious  detriment  to  their  instrumentalities. 
The  expense,  and  the  temporary  or  occasional  interruptions 
and  inconveniences  which  are  incident  to  the  scheme  pro- 
I>osed,  constitute  the  extent  of  their  sacrifice  for  the  general 
comfort  and  convenience.  Such  legislation  does  not  infringe 
TiX>on  the  power  of  Congress  to  regulate  commerce,  or  upon 
the  exemption  of  the  agencies  of  the  general  government 
from  State  control. 

The  reports  of  the  decisions  of  the  Supreme  Court  abound 
with  cases  illustrating  the  rule  that  all  local  arrangements 
and  regulations  resi)ecting  highways,  railroads,  bridges, 
canals,  ferries  and  wharves  within  the  State,  ihoir  location, 
supervision  and  details  of  management,  though  materially 
affecting  commerce,  both  internal  and  external,  and  thereby 
incidentally  operating  measurably  upon  the    transaction 
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of  interstate  commerce,  are  within  the  power  and  jurisdic- 
tion of  the  several  States.  When  the  regulations  do  not 
act  upon  the  commerce  through  the  local  instruments  to  be 
employed  after  coming  within  the  State,  but  directly  upon 
business  as  it  comes  into  the  State  from  without,  or  goes 
out  from  within,  they  are  nugatory;  otherwise  they  are 
valid.  The  most  frequent  illustrations  are  found  in  the 
exercise  of  the  taxing  power  of  the  State ;  and  the  distinc- 
tion has  always  been  observed,  though  in  many  cases  the 
line  has  seemed  obscure,  between  taxation  or  regulation  of 
commerce  itself,  and  of  subjects  which  are  merely  auxili- 
ary. So  with  respect  to  State  legislation  which  touches  the 
instrumentalities  of  Federal  agencies.  These  agencies  are 
exempt  from  State  control  by  police  regulation,  or  by  the 
exercise  of  the  taxing  power,  so.  far  only  as  that  legislation 
may  interfere  with  or  impair  their  eflSciency  in  performing 
the  functions  by  which  they  are  designed  to  serve  the  gov- 
ernment. Bank  v.  Cbm.,  9  Wall.  363;  Bailroad  Co.  v. 
PenistoUj  18  Wall.  5. 

What  has  thus  been  said  of  these  statutes  has  been  con- 
fined to  their  effect  as  authorizing  the  municipal  authorities 
to  compel  complainant  to  remove  its  poles  and  wires  from 
the  streets  to  the  subways.  There  is  serious  doubt 
whether  the  powers  conferred  by  these  statutes  are  not 
nugatory  to  the  extent  that  they  permit  the  complainant 
to  be  deprived  of  its  right  to  maintain  and  operate  its  wires 
upon  the  structures  of  the  elevated  railway.  That  railway 
is  an  independent  post-road  of  the  United  States,  in  legal 
contemplation,  carved  out  of  the  streets  upon  which  its 
structures  are  erected ;  and  State  legislation,  under  what- 
ever power  it  may  be  classified,  is  impotent  to  destroy  the 
privilege  given  by  the  act  of  Congress.  The  power  to 
remove  the  wires  altogether  from  these  structures,  and  to 
refuse  to  permit  them  to  be  kept  there  under  any  circum- 
stances, is  not  regulation,  but  is  equivalent  to  a  complete 
denial  of  the  privilege.  Such  a  power  would  seem  to  be  as 
obnoxious  to  the  Federal  privilege  as  that  which  was 
attempted  to  be  exercised  by  the  State  of  Florida  in  the 
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Statute  considered  by  the  Supreme  Court  in  the  Case  of 
Telegraph  Co.,  96  U.  S.  1  [supra.']  The  effect  of  that 
statute  was  to  preclude  a  telegraph  company  from  con- 
structing and  operating  its  lines  along  the  railroad  of  the 
Alabama  &  Florida  Bailroad  Company,  and  to  that  extent  the 
courts  held  it  to  be  inoperative.  Whether  this  conclusion  ia 
sound  or  not,  inasmuch  as  the  maintenance  of  the  wires  of 
liie  complainant  ui)on  the  structures  of  the  railway  com- 
pany is  not  at  present  attended  with  any  public  incon-^ 
renience,  and  the  question  is  one  of  sufficient  novelty  and 
importance  to  be  considered  by  the  court  of  last  resort^ 
any  doubt  should  be  resolved  in  favor  of  the  complainant, 
lor  the  purpose  of  its  temporary  protection. 

It  is  alleged  by  the  complainant  that  in  proceeding  to 
enforce  these  statutes  the  defendants  are  attempting  to 
compel  it  to  place  its  wires  in  some  of  the  subways  of 
the  subway  company,  which  are  insufficient  and  defective 
to  a  degree  that  will  seriously  affect  the  workings  of  its 
wires.  It  is  needless  to  say  that  the  defendants  deny  this 
averment.  However  the  fact  may  be,  the  defendants  are 
not  actinir  mcdailde.  and  as  they  are  exercising  discretion- 
ary  powSs  a^  public  officers,  wMch  are  lawful  within  the 
scope  of  their  authority,  the  exercise  of  that  discretion  in 
good  faith  will  not  be  reviewed  by  a  court  of  equity,  and 
their  determination  is  conclusive.  The  well  settled  doc- 
trine concerning  the  exercise  of  duties  by  public  officers  is 
that,  so  long  as  they  confine  themselves  to  such  as  are  con- 
fided to  them  by  law,  the  court  wiU  not  interfere  to  see 
whether  they  are  acting  wisely  or  judiciously.  Oaines  v. 
TTiompson,  7  Wall.  347;  PhiUips  v.  Wickham,  1  Paige, 
600 ;  High,  Inj.  §  1240  •  2  Story,  Eq.  Jur.  (13th  ed.),  §  955. 
An  order  wiU  be  entered  denying  an  injunction  and  vacat- 
ing the  stay  heretofore  granted  as  respects  the  removal  of 
the  complainant's  x)oles  and  wires  from  the  streets,  and 
granting  an  injunction  against  any  interference  by  the 
defendants  with  tiie  complainant's  use  of  the  structures  of 
the  Manhattan  Bailroad  Company  for  operating  and  main- 
taining its  lines. 

VOL.  n — 14, 
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Note. — This  case  and  the  two  preceding,  and  the  following  case,  are 
the  earliest  decided  in  this  country  under  statutes  providing  for  the 
placing  of  electrical  wires  in  underg^und  conduits,  concerning  which 
subject  there  are  statutes  in  many  States,  decisions  under  which  will 
appear  in  subsequent  volumes  of  this  series. 

The  first  statute  enacted  in  New  York  relative  to  this  subject  is,  Laws 

1884,  chap.  534,  the  full  text  of  which  is  given  in  the  opinion  in  the  case 
next  following  this. 

This  statute  was  certainly  dear  and  comprehensive.  For  the  purpoee 
of  enforcing  its  provisions,  however,  it  was  found  necessary  to  enact  Laws 

1885,  chap.  499,  which  created  in  cities  of  500,000  or  more  inhabitants 
''  Boards  of  commissioners  of  electrical  subways,**  and  minutely  defined 
their  powers  and  duties.  Some  measure  of  discretion  was  given  them  as 
to  requiring,  in  all  cases,  strict  complaince  with  the  law  of  1884. 

Laws  1887,  chap.  716,  substituted,  in  the  city  of  New  York,  a  **  board 
of  electrical  control "  for  the  board  of  subway  conmiissioners. 

These  statutes  and  the  amendments  to  them  apply  only  to  the  cities  of 
New  York  and  Brooklyn. 

No  other  city  in  the  State  of  New  York  is  subject  to  any  subways 
statute,  except  Newburgh,  the  charter  of  which,  as  amended  by  laws 
1887,  chap.  719,  empowers  the  common  council  to  require  all  electrical 
wires  to  be  placed  underground,  and  authorizes  all  companies  or  indivi- 
duals using  electrical  wires,  to  place  them  in  conduits  under  the  streets, 
subject  to  the  regulations  and  restrictions  of  the  common  counciL 

In  addition  to  the  foregoing  cases,  and  the  next  case,  the  following 
have  been  decided,  arising  under  the  New  York  acts :  East  River  EUetrie 
Light  Co,  v.  Grant,  57  N.  Y.  Superior  Court  Keports,  680 ;  U.  S,  lllumin-^ 
ating  Co.  v.  Grant,  55  Hun,  222;  Armstrong  v.  Grant,  66  Hun,  226; 
American  Rapid  Tel.  Co.  v.  Hese,  125  N.  Y.  641 ;  Brmh  Eledrie  Light  Co. 
V.  Consolidated  Tel.  db  Elec.  SubtDay  Co.,  60  Hun,  446 ;  Manhattan  JSZeo- 
trie  Light  Co.  v.  Grant,  81  St.  R.  254 ;  mem.  in  56  Hun,  642.  All  of  which 
will  be  reported  in  this  series. 


H.  Clausen  &  Sons  Brewing  Company  v.  The  Baltimore 

AND  Ohio  Telegraph  Company. 

New  York  Supreme  Court,  First  Department,  Chambers,  July,  JS84. 

(From  manuscript.) 

Telegraph  pole  ts  street.— ABUTrma  owner. — Post-roads  act.—  New 

York  city  act  of  1884. 

A  telegraph  company,  being  organized  for  purposes  of  private  gain,  can- 
not invade  private  rights  without  making  compensation. 

The  city  of  New  York  owns  only  such  interest  in  the  land  of  the  streets  as 
is  necessary  to  enable  it  to  control  It  for  street  uses. 
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Abatting  owners  have  a  right  to  the  free  use  of  the  light,  air  and  aooess 
to  their  land,  which  they  have  bought  and  paid  for  in  paying  assess- 
ments for  street  opening ;  and  this  not  only  as  to  present  but  also  to 
possible  future  uses  of  adjoining  land. 

A  pole  five  feet  in  circumference  held  an  obstruction  to  possible  future 
use  of  land. 

The  post-roads  act  of  Congress  is  subject  to  the  rights  of  abutting  owners 
and  to  the  police  power  which  a  State  may  exercise  directly  or  authorize 
a  municipality  to  exercise. 

The  New  York  city  act  of  1884,  requiring  eleotrio  wires  to  be  placed 
underground,  construed  and  applied. 

Case  of  this  series  cited  in  opinion  :  Penaaeola  Td.  Co.  ▼.  W.  U.  Tel.  Co.t 
▼oL  1,  p.  250. 

a 

Motion  to  continue  preliminary  injunction  to  restrain  a 
telegraph  company  from  maintaining  a  x>ole  in  a  street, 
claimed  to  be  an  obstruction  and  injury  to  the  rights  of  the 
plaintijff,  an  abutting  owner.  Further  facts  sufficiently 
appear  in  the  opinion. 

John  JET.  Rysley^  for  plaintiff. 

Orosvenor  P.  Lowrey^  Edward  R.  Bacon  and  CTiarles 
Baucis  StonCj  for  defendant. 

Van  Bbunt,  J. :  One  of  the  principles  which  seems  to 
have  been  decided  by  the  case  of  Story  v.  The  N.  T.  Ele- 
vated It.  It.  Co.^  is,  that  corporations  organized  for  the  pur- 
pose of  using  public  property  for  private  profits  are  not 
at  liberty  to  invade  private  rights  without  making  com- 
X)ensation. 

Another  principle  which  also  appears  to  be  recognized 
in  that  decision  is  that  the  corporation  of  the  city  of 
New  York  is  not  seized  of  an  absolute  fee  of  the  land 
in  the  streets  of  New  York,  but  only  of  so  much  of  the 
fee  as  it  is  necessary  that  it  should  take  in  order  that  it 
might  comply  with  the  trust  with  which  it  was  clothed  by 
the  proceedings  instituted  to  devote  the  land  taken  to  the 
uses  and  purposes  of  a  public  street. 

And  also,  that  abutting  owners  upon  the  public  streets  of 
the  city  of  New  York  have  a  right  to  the  free  use  of  the 
light,  air  and  access  to  their  land  which  they  have  bought 


212  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Brewing  Co.  v.  Telegraph  Co. 

and  paid  for  in  the  payment  of  the  assessments  for  benefit, 
made  in  the  proceedings  to  open  such  streets. 

The  statute  of  1813  provides  that  the  city  of  New  York, 
upon  the  termination  of  the  proceedings  providing  for  the 
opening  of  a  public  street,  shall  become  seized  in  fee  of  the 
land  required  for  said  public  streets,  not  absolutely  and 
free  from  all  restraint,  but  in  trust,  "that  the  same  be 
appropriated  and  kept  open  for  or  as  part  of  a  public 
street  *  *  *  forever  in  like  manner  as  the  other 
public  streets  *  *  *  in  said  city  are  and  of  right 
ought  to  be." 

The  city  of  New  York  therefore  takes  no  more  of  the  fee 
than  is  necessary  to  carry  out  the  above  trusts. 

It  is  true  that  it  has  been  claimed,  and  is  still  claimed, 
and  that  the  tendency  of  judicial  decisions  for  a  long  time 
was  to  hold  that  the  city  of  New  York  held  the  absolute 
fee  to  the  land  embraced  within  the  streets  of  said  city ; 
but  it  would  seem  that  this  doctrine,  ignoring  as  it  does  all 
the  rights  of  abutting  owners  in  respect  to  the  uses  to 
which  the  public  streets  may  be  appropriated,  and  neces- 
sarily leading  to  much  injustice  and  oppression,  has  been 
to  some  extent  abandoned,  and  latterly  the  courts  have 
examined  more  carefully  into  the  claim  of  title  to  the  fee 
in  the  public  streets  in  the  city  of  New  York,  and  have 
been  disinclined  to  follow  the  broad  doctrine  heretofore 
laid  down,  that  abutting  owners  have  no  rights  in  the 
public  streets  which  it  is  the  duty  of  anybody  to  respect. 

The  use  of  the  public  streets  of  the  city  of  New  York  by 
the  corporation  itself,  for  the  purpose  of  containing  sewers, 
croton  pipes,  gas  pipes,  &c.,  is  entirely  consistent  with  the 
purposes  of  the  trust  under  which  they  hold  the  streets,  as 
the  obligation  of  the  city  to  supply  its  inhabitants  with 
water  and  to  light  its  streets  is  expressly  recognized  by  the 
act  of  1813. 

So  also  has  the  duty  of  the  city  to  protect  the  buildings 
therein  erected  from  fire  for  a  long  period  of  time  been 
established. 

The  use  of  the  streets  therefore  for  any  of  these  purposes 
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bv  the  city  is  simply  the  carrying  out  of  the  duty  imposed 
by  law,  and  the  placing  of  water  pipes,  sewer,  gas  pipes, 
&c.,  under  the  streot,  and  lamp  posts  and  telegraph  poles 
for  the  purposes  of  the  fire  telegraph  is  the  using  of  the 
best  means  now  known  for  the  purposes  of  fulfilling  these 
obligations  resting  upon  the  municipal  government. 

It  is  urged  in  the  case  at  bar  that  the  telegraph  pole  does 
no  injury  whatever  to  the  land  of  the  plaintiffs,  in  that  it 
does  not  obstruct  the  light,  air  or  access  to  any  portion  of 
the  building  now  erected  upon  the  land  owned  by  the 
plaintififs. 

This  may  be  entirely  true,  but  it  is  no  answer  to  the 
present  application.  As  has  been  above  stated,  the  abut- 
ting owner  has  an  absolute  interest  and  right  to  the  Ught, 
air  and  access  to  his  premises  arising  from  the  opening  of 
the  street  upon  which  his  premises  abut,  and  which  he  has 
bought  and  paid  for,  and  no  person  has  the  right  to  inter- 
fere with  such  light,  air  or  access,  not  simply  in  respect  to 
the  building  which  may  be  now  upon  the  premises  or  in 
respect  to  the  use  to  which  the  premises  may  now  be 
applied,  but  in  respect  to  any  building  which  such  abut- 
ting owner  may  see  fit  in  the  future  to  erect  upon  said 
premises  or  in  respect  to  any  use  to  which  he  may  apply 
them. 

If,  therefore,  the  pole  in  question  would  interfere  with  or 
obstruct  the  light,  air  or  access  to  any  building  which  the 
abutting  owner  might  erect,  or  render  more  difficult  the 
access  to  the  premises  under  any  use  to  which  they  might 
be  applied,  such  owner  is  entitled  to  claim  that  the  pole 
shall  not  be  erected  until  proceedings  have  been  instituted 
to  acquire  the  right  so  to  do. 

The  question  is,  therefore,  does  this  pole  constitute  such 
an  obstruction  ?  There  can  made  be  but  one  answer  to  this 
question,  it  seems  to  mo. 

This  pole  is  nearly  five  feet  in  circumference  and  would 
xmdoubtedly  interfere  with  the  approach  to  the  abutting 
land,  in  case  the  owner  desired  to  make  his  entrance  oppo- 
site the  position  of  the  pole,  as  he  has  a  right  to  do. 
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It  would  be  an  impediment  which  would  be  productive  of 
great  inconvenience  and  would  be  a  direct  invasion  of  the 
right  of  free  access.  The  plaintiff,  therefore,  has  the  right 
to  claim  compensation  for  the  injury  which  he  sustains  by 
the  erection  of  this  pole,  and  which  the  defendant  has  no 
right  to  put  up  until  it  has  acquired  the  privilege  according 
to  law  and  make  compensation  for  the  injury  inflicted. 

It  has  been  urged  that  because  the  Second  avenue  is  a 
post-road,  and  because  Congress  has  authorized  the  con- 
struction of  telegraph  lines  over  and  along  any  of  the  post- 
roads  of  the  United  States,  that  therefore  neither  the  abut- 
ting owners  nor  the  people  of  the  State  of  New  York  have 
any  right  to  interfere  with  the  construction  of  the  defend- 
ant's  line,  and  we  are  cited  to  the  case  of  JPensacola  t.  W. 
U.  Tel.  Co.,  96  U.  S.  1.,  as  an  authority  to  sustain  this 
proposition. 

The  case  in  question  expressly  recognized  the  rights  of 
the  owners  of  the  land  over  which  the  telegraph  is  pro- 
posed to  pass,  and  only  decides  that  a  statute  of  a  State  so 
far  as  it  grants  to  one  telegraph  company  the  exclusive 
right  of  establishing  and  maintaining  lines  of  electric  tele- 
graph within  the  State  is  in  conflict  with  the  acts  of  Con- 
gress relating  to  the  use  of  telegraph  lines  for  postal,  &c. , 
purposes,  and  therefore  inoperative  against  a  corporation 
of  another  State  entitled  to  the  privilege  which  that  act 
confers.  This  case  now  here  decides  that  the  rights  of  the 
owners  of  the  land  can  not  be  interfered  with  without  their 
consent  or  compensation. 

It  is  necessary  to  consider  now  another  point  raised,  and 
that  is,  under  the  act  of  1884  are  the  defendants  bound 
to  put  their  wires  underground  ? 

It  was  strenuously  urged  upon  the  argument  of  this  case 
that  it  was  impracticable  for  a  telegraph  company  to  suc- 
cessfully operate  its  lines  if  placed  underground. 

With  that  question  I  do  not  think  this  court  has  any- 
thing to  do.  If  the  Legislature  was  of  the  opinion  that 
these  wires  could  and  should  be  placed  underground,  then 
it  is  the  duty  of  the   court  to  enforce  the  law,  and  not 
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attempt  its  repeal  and  thus  continue  what  has  been  con- 
sidered by  the  legislature  an  abuse  which  should  be 
stopped.  It  is  urged  that  under  the  act  of  1884  nothing  is 
required  except  that  all  wires  shall  be  underground  by  the 
1st  of  November,  1885,  and  that  it  was  not  intended  to 
interfere  with  construction  above  ground  until  that  time. 
The  act  is  short  and  is  as  follows : 

"Section  1.  AU  telegraph,  telephone  and  electric  light  wires  and  cables, 
used  in  any  incorporated  city  of  this  State  having  a  population  of  five 
hundred  thousand  or  over,  shall  hereafter  be  placed  under  the  surface  of 
the  streets,  lanes  and  avenues  of  said  city. 

"  Sec.  2.  Every  corporation,  association  or  person  owning  or  controllin{; 
telegraph,  telephone,  electric  or  other  wires  or  cables,  including  what  U 
known  as  telegraph  poles  and  other  appurtenances  thereto,  shall,  before 
the  first  day  of  November,  1885,  have  the  same  removed  from  the  surface 
of  aU  streets  or  avenues  in  every  such  city  of  this  State. 

"  Sec  8.  In  case  the  owners  of  the  property  above  eniunerated  shall  fail 
to  comply  with  the  provisions  of  this  act,  within  the  time  herein  specified 
and  limited,  "the  local  governments"  of  the  said  cities  of  this  State 
shaU  then,  and  they  are  hereby  directed  to  remove,  without  delay,  all 
telegraph,  electric  light,  and  such  other  wires,  cables  and  poles,  wherever 
found  above  ground,  within  the  corporate  limits  of  their  respective  cities. 

"  Sec.  4.  No  city  in  this  State  shaU  grant  any  exclusive  privilege  or  fran- 
cfaiae  under  this  act  to  any  corporation  or  individual  by  which  a 
monopoly  may  be  created  or  competition  prevented  upon  equal  terms, 

"  Sec.  5.  This  act  shaU  take  effect  immediately." 


The  first  section,  it  will  be  seen,  says  that  all  telegraph, 
&C.J  wires  shall  hereafter  be  placed  under  the  surface  of 
the  streets. 

The  next  section  provides  that  every  corporation,  &c., 
owning  or  controlling  telegraph,  &c.,  wires,  shall,  before  the 
1st  day  of  November,  1885,  have  the  same  removed  from 
the  surface  of  all  streets. 

It  is  claimed  by  the  defendants  that  the  word  '^  here- 
after" contained  in  the  first  section  refers  to  the  date 
fixed  in  the  2nd  section  of  the  act,  viz.,  November  1st,  1886, 
and  not  to  the  time  of  the  passage  of  the  act. 

Construing  the  act  according  to  the  evident  intention  of 
the  Legislature,  and  so  as  to  give  force  and  effect  and  har- 
mony to  all  its  provisions,  necessarily  leads,  it  seems  to  me, 
to  a  different  interpretation. 
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The  Legislature  intended  that  large  cities  should  be 
freed  from  the  nuisance  of  having  their  streets  encumbered 
and  disfigured  by  immense  poles,  crowded  with  wires  and 
cables,  and  it  therefore  provided  that  "hereafter,''  viz., 
from  and  after  the  passage  of  the  act,  all  telegraph,  &c., 
wires  should  be  placed  under  the  surface  of  the  streets. 
In  other  words,  from  and  after  this  date,  no  new  construc- 
tion of  telegraph  lines  shall  be  permitted  above  the  sur- 
face. 

In  the  second  section  they  give  until  November  1st,  1885, 
for  the  owners  of  wires  already  constructed  above  the  sur- 
face to  remove  them  and  place  them  underground. 

If  it  was  not  supposed  that  this  act  had  some  office 
to  fill  at  once,  why  was  the  fifth  section  added,  which 
reads  as  follows:    "This  act  shall  take  effect  inmiediately." 

There  seems  to  be  no  way  of  applying  the  provisions  of 
the  5th  section,  if  the  first  section  does  not  go  into  effect 
until  Nov.  1st,  1885. 

Therefore,  considering  the  evident  intent  of  the  Legisla- 
ture and  the  evils  which  they  sought  to  remedy,  but  one 
construction  can  be  placed  upon  the  language  of  the  act, 
which  is,  that  no  wires  should  be  put  above  the  surface  of 
the  streets  after  the  act  became  a  law,  and  that  all  wires 
then  existing  above  the  street  should  be  removed  prior  to 
November  1st,  1885. 

It  would  not  seem,  however,  that  this  act  was  intended 
to  interfere  with  any  of  the  appliances  of  the  municipal 
government  used  for  the  complying  with  the  duties  and 
obligations  imposed  upon  such  government,  such  as  the 
lighting  of  the  streets,  the  protection  of  the  city  from  fire, 
&c.,  but  that  corporations  organized  for  private  profit 
should  not  be  allowed  to  continue  to  disfigure  and  obstruct 
the  public  streets  as  they  had  heretofore  done. 

The  claim  that  the  act  of  Congress  authorizes  the  con- 
struction of  telegraph  wires  over  post-roads,  and  therefore 
the  Legislature  has  no  power  to  interfere,  seems  to  me  to 
carry  Federal  authority  far  beyond  any  point  which  the 
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most  confirmed  believer  in  centralization  has  yet  had  the 
hardihood  to  claim. 

Such  a  doctrine  would  take  away  from  the  government 
of  every  State  all  police  control  over  any  portion  of  the 
streets  and  avenues  of  any  city,  all  of  which  are  letter  car- 
riers' routes  and  therefore  j)ost-roads.  The  general  govern- 
ment would  have  the  right  to  use  and  obstruct  in  any 
manner  they  saw  fit  each  and  every  of  such  streets,  and  the 
Stato  authorities  would  be  powerless  to  protect  its  citizens 
from  this  invasion  of  their  rights. 

It  is  true  that  Mr.  Justice  Field,  in  his  dissenting  opinion 
in  the  Pensacola  Case  above  referred  to  claimed  that  such 
would  be  the  logical  result  of  the  decision  of  the  court  in  that 
case,  but  I  fail  to  see  that  such  consequences  follow  that 
decision,  as  all  that  was  decided  in  that  case  was,  that  the 
State  could  not  give  exclusive  authority  to  one  telegraph 
comj)aiiy  to  construct  its  telegraph  lines  in  the  State,  so  as 
to  exclude  another  company,  which  had  acquired  the  con- 
sent of  all  property  owners  to  be  affected,  and  which  had 
availed  itself  of  the  postal  laws,  from  constructing  its  lines 
in  the  State,  a  very  different  thing  from  holding  that  the 
State  had  no  right  to  regulate  the  manner  of  construction 
of  all  telegraph  lines  within  the  State  so  that  they  should 
do  the  least  damage  to  public  or  private  interests. 

If  Congress,  under  the  guise  of  regulating  commerce,  has 
the  right  to  authorize  the  construction  of  a  telegraph  line 
over  the  streets  of  any  city,  freed  from  all  State  or  muni- 
cipal control,  then  it  has  also  the  power  to  authorize  the 
construction  of  a  railroad  through  the  streets  of  any  city, 
utterly  destroying  their  use  for  municipal  purposes,  pro- 
vided such  railroad  proi)oses  to  pass  from  one  State  to 
another  and  is  to  be  used  for  postal  purposes.  I  imagine 
that  no  such  power  will  be  held  to  reside  in  the  general 
government,  certainly  not  until  much  greater  progress 
towards  centralization  has  been  made  than  has  hitherto 
been  done. 

I  am  of  the  opinion,  therefore,  that  the  pole  in  question 
does  obstruct  the  access  to  the  plaintiff's  land,  and  that  the 
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defendant  has  no  right  to  maintain  it,  until  it  has  acquired 
the  privilege  by  proceeding  according  to  law  and  making 
compensation;  and  that  since  the  passage  of  the  act  of 
1884,  no  corporation  organized  for  private  profit  has  had 
any  right  to  construct  any  telegraph  lines  above  the  sur- 
face of  any  street  in  the  city  of  New  York.  As  in  my 
opinion  the  defendants  have  no  right  whatever  to  construct 
their  lines  as  they  are  now  attempting  to  do,  I  do  not  think 
it  a  proi)er  case  for  the  taking  of  a  bond  and  the  dissolution 
of  the  injunction. 

The  motion  to  continue  the  injunction  must  be  granted, 
with  $10  costs,  to  abide  the  final  event. 


Note. — For  the  opinion  in  this  case  I  am  indebted  to  the  courtesy  of 
Roger  Foster,  Esq.,  of  the  New  York  city  bar. 

See  note  to  Mt,  Adamt  db  Eden  Park  Inclined  Ry.  Co.  v.  Winelow,  poet. 

See  Index  to  this  and  to  preTious  Tolume,  titles,  "  Poles  and  V7ires  in 
Streets ;    Rights  of  Abutting  Owners.''    **  Post-roads  Act." 

See  note  to  preceding  case. 


Charles  J.  Roake  v.  American  Telephone  and  Tele- 
graph Company  et  al. 

Court  of  Chancery  of  New  Jersey ^  JW).  IS^  1S86, 

(41  N.  J.  Eq.  85.) 

POLSS  IN  STREETS. —  RiOHTS  OF  ABUTTINa  OWNER. —  iNJUNCnON. 

Whatever  may  be  the  right  of  a  city  to  authorize  the  placing  of  poles  and 
stringing  wires  in  its  streets  for  telephone  and  telegraph  purpoaes,  with- 
out consent  of  or  compensation  to  abutting  owners,  held  that  the  mere 
threatened  stringing  of  wires  without  erection  of  poles,  does  not  consti* 
tute  such  irreparable  injury  to  the  abutting  owner  as  to  warrant  the 
issuing  of  a  preliminary  injunction. 

Case  of  this  series  cited  in  opinion :  Pierce  v.  Drew,  vol.  1,  p.  671. 

Bill  for  preliminary  injunction.  Facts  stated  in  opinion. 
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Oartlandt  Parker ^  for  complainant. 

Wallis  &  Ed/wards^  for  Bayonne. 

M.  Eggleston^  of  New  York,  for  the  company. 

The  Chancellor  :  The  complainant  is  the  owner  of  a 
lot  of  land  on  Avenue  E,  in  the  city  of  Bayonne,  and  the 
bill  is  filed  to  restrain  the  telephone  and  telegraph  com- 
pany from  erecting  its  poles  upon  the  land  in  the  ayenne, 
between  the  front  line  of  his  lot  and  the  middle  of  the 
avenne,  and  from  stretching  its  wires  over  that  land  upon 
its  poles.  The  bill  states  that  the  land  in  the  avenue  was 
dedicated  to  public  use  while  the  place  was  under  township 
government  and  before  the  city  was  incorporated ;  and  it 
claims  that  the  fee  in  the  before-mentioned  land  in  the 
avenue  in  front  of  the  complainant's  lot  to  the  middle  of 
the  avenue,  is  in  him. 

The  company  is  acting  under  an  agreement  with  the  city, 
by  which  the  latter,  in  consideration  of  $1  and  certain  cove* 
nants  and  agreements  on  the  part  of  the  former,  gives  to  it 
license  to  erect  i)oles  and  stretch  its  telephone  wires  on  and 
along  certain  designated  avenues  and  streets  of  the  city, 
including  Avenue  E;  but  the  agreement,  among  other 
things,  provides  that  the  company  shall  get  permission 
from  the  land  owners  before  putting  down  poles  in  front  of 
fheir  lots.  In  consideration  of  the  license,  the  company 
agrees  to  furnish  certain  telephone  facilities  to  the  i)olice 
and  fire  dei>artment8  of  the  city.  It  api)ears  that  the  com- 
pany does  not  propose  to  erect  i)oles  on  the  land  claimed 
by  the  complainant,  but  does  propose  to  stretch  its  wires 
above  that  land,  ui)on  poles  set  at  each  side  of  it  but  not 
upon  it.  The  present  application  ia  for  a  preliminary 
injunction.  To  warrant  the  court  in  issuing  such  interlocu- 
tory prohibition  the  right  of  the  complainant  must  be  clear. 
The  defendant  insists  that  the  city  not  only  had  the  right 
to  authorize  the  company  to  put  its  poles  in  the  avenue  and 
stretch  its  vnres  thereon,  but  was  under  legal  obligation  to 
do  so,  because  the  act  of  1880,  entitled  "  A  supplement  to 
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an  act  entitled  ^  An  act  to  incorporate  and  regalate  tele- 
graph companies/  approved  April  9,  1875,"  provides  that 
whenever  any  telegraph  or  telephone  company,  organized 
nnder  the  original  act  or  by  virtue  of  any  special  act,  shall 
apply  to  the  common  council  or  other  legislative  body  of 
any  incorporated  city  or  town  through  which  it  is  intended 
to  construct  its  telegraph  line,  for  a  designation  of  the 
streets  in  which  the  posts  or  poles  of  such  company  may  be 
erected,  it  shall  be  the  duty  of  such  common  council  or 
legislative  body  to  give  to  such  company  a  writing,  desig* 
nating  the  streets  in  which  the  i)osts  or  poles  shall  be 
placed,  etc.  P.  L.  of  1880,  p.  Wl.  The  city  claims  that  it 
has  the  right  to  use  the  streets  for  the  purpose  of  telegraphic 
or  telephonic  communication ;  that  such  use  is  part  of  the 
public  uses  to  which  the  streets  of  a  city  may  lawfully  be 
put  by  the  city  authorities,  without  the  consent  of  the  own- 
ers of  lots  abutting  on  the  streets,  or  making  compensation 
\o  them.  It  has  been  so  adjudged  in  Massachusetts.  In 
Pierce  t.  Drew,  136  Mass.  75,  it  was  held  that  the  appro- 
priation of  a  public  highway  for  the  use  of  a  line  of  elec- 
tric telegraph,  by  the  erection  of  poles  thereon  and  stretch- 
ing wires  upon  the  poles  above  the  surface  of  the  ground, 
does  not  imi)ose  an  additional  servitude ;  and  that  a  statute 
authorizing  such  use  is  constitutional,  although  it  does  not 
provide  for  compensation  to  the  owner  of  the  fee  of  the 
highway.  The  Legislature  of  the  State  api)ears  to  have 
considered  that  the  use  of  the  street,  so  far  as  the  wires  are 
concerned,  was  not  a  violation  of  the  rights  of  the  owner  of 
the  soil  in  the  street ;  for,  while  it  recognizes  such  rights  as 
to  the  erection  of  poles,  it  does  not  do  so  as  to  the  wires. 
It  is  laid  down  that  if  telegraph  posts  be  erected  within  the 
limits  of  a  street  or  highway  without  legislative  authority, 
they  are  nuisances  ;  but  that  if  the  erection  be  thus  author- 
ized, they  are  not.  5  Dill.  Mun.  Corp,  §  B5S,  In  the  case 
in  hand  the  company  does  not,  as  before  stated,  intend  to 
erect  poles  on  the  land  in  front  of  the  complainant's  lot, 
but  means  merely  to  stretch  its  wires  along  the  front,  at 
least  twenty-five  feet  above  the  ground,  on  poles  erected  on 
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adjacent  or  neighboring  property.  The  present  injury  from 
snch  nse  cannot  be  great.  It  certainly  is  not  so  great  as  to 
warrant  a  preliminary  injunction.  A  preliminary  injunc- 
tion will  never  be  ordered,  unless  from  the  pressure  of  an 
nigent  necessity.  The  damage  threatened  to  be  done,  and 
which  it  is  legitimate  to  prevent  during  the  pendency  of 
the  suit,  must  be,  in  an  equitable  point  of  view,  of  an  irre- 
parable character.  And  a  complainant  is  not  in  a  position 
to  ask  for  such  an  injunction  when  the  right  on  which  he 
founds  his  claim  is,  as  a  matter  of  law,  unsettled.  Citizens 
Ooach  Co.  V.  Camden  Horse  B.  R.  Co.^  2  Stew.  Eq.  299. 
The  complainant's  counsel  urges  that  the  act  to  incorporate 
and  regulate  telegraph  companies  does  not  include,  in  its 
terms,  telephone  companies.  But  the  supplement  above 
referred  to  contemplates  the  organization  of  telephone 
companies  under  the  authority  of  the  original  act,  which 
speaks  of  telegraph  companies  alone.  Moreover,  the  de- 
fendant company  is  organized,  as  its  name  indicates  and  its^ 
charter  provides,  for  telegraphic  as  well  as  telephonic  com- 
munication. That  the  right  of  the  complainant  is  debata- 
ble is  quite  apparent.  The  question  raised  is  a  most 
important  one.  I  do  not  intend  to  express  any  opinion  at 
this  time  ux)on  the  merits  of  the  controversy.  It  is  enough, 
to  dispose  of  the  present  motion,  that  the  complainant's 
right  is  not  clear.  Nor  does  any  embarrassment  in  denying 
a  preliminary  injunction  arise  from  the  fact  that  the  statute 
inflicts  a  i)enalty  for  destroying,  injuring  or  obstructing  a 
telegraph  line  after  it  shall  have  been  constructed  under 
the  act ;  for  the  prohibition  is  against  such  action  if  wilful 
and  unlawful.  If  the  company  has  not  the  right  which  it 
claims,  its  action  in  the  premises  will  be  taken  at  its  peril. 
It  will  gain  no  right  by  the  refusal  of  this  court  to  prohibit 
it  at  this  stage  of  the  suit,  and  this  court  will  be  able  to 
protect  the  complainant  in  his  rights.  The  motion  for  a 
preliminary  injunction  will  be  denied,  and  the  order  to 
diow  cause  discharged,  with  costs. 


KoiK. —  See  note  to  Mi,  Adams  db  Eden  Park  Indined  Ry,  Oo.  ▼.  TTtfu- 
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Hewett  et  al.  V.  The  Western  Union  Telegbaph  Com- 
pany AND  The  District  of  Columbia. 

Supreme  Court  of  Diet.  Col,,  March  8. 1886. 

(4  Mackey,  424.) 

PosT-BOADS  ACT.— Private  nuibancb.— ABumNa  ownkb. — iNJtTKcnoN. 

The  act  of  Congress  of  July  24, 1886,  granting  telegraph  companies  com- 
plying with  certain  requirements  the  right  to  erect  and  maintain  lines 
along  post-roads,  applies  to  the  District  of  Columbia. 

The  following  predicted  injuries  to  abutting  owners  held  insufficient  to 
warrant  injunction  against  erection  of  telegraph  line: 

Such  obstruction  of  entrance  to  buildings  as  may  be  caused  by  poles  150 
feet  apart,  along  the  line  of  the  curbstone,  at  or  near  the  division  lines  of 
lots,  and  never  in  front  of  entrances ; 

Liability  of  wires  to  be  blown  down  and  fall  on  street,  also,  to  disturb 
sleepers  by  hissing  and  singing  noise  caused  by  wind ; 

Increased  danger  of  fire  caused  by  lightning,  and  impediment  to  firemen. 
Rules  applied : 

(1)  While  a  license  from  public  authority  must  be  so  used  as  not  to  evade 
private  rights,  still  private  caprices  must  not  be  allowed  to  prevail 
against  public  benefits. 

(2)  Where  the  hardship  to  the  defendant  from  granting  an  injunction  will 
be  much  greater  than  to  the  plaintiff  from  denying  it,  the  latter  should 
be  left  to  his  remedy  at  law. 

Case  of  this  series  cited  in  opinion :  Qay  v.  Mut,  Td,  Co,,  vol.  1,  p.  427. 

Bill  for  injunction  restraining  the  erection  of  a  telegraph 
line  in  front  of  stores,  in  the  city  of  Washington. 

By  act  of  Congress,  supplemented  by  the  consent  of  the 
commissioners  of  the  district,  the  telegraph  company  had 
acquired  the  right  to  place  its  line  in  the  street,  the  title  to 
which  was  in  the  National  government. 

Further  facts  are  stated  in  the  opinion. 

Wm,  A,  Cook^  H,  E,  Davis ^  Warren  C.  Stone  and  Oscar 
Nauck^  for  complainants. 
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J.  Hvbley  Ashton  and  Naihaniel  Wilson^  for  the  West- 
ern Union  Telegraph  Company,  and 

A.  O.  Hiddle,  for  the  District  of  Columbia. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court : 
This  suit  was  instituted  by  five  citizens  of  the  District  of 
Ciolumbia,  owners  of  proi)erty  in  the  northern  part  of 
Seventh  street  for  the  purpose  of  enjoining  the  Western 
Union  Telegraph  Company  from  erecting  a  line  of  telegraph 
poles  along  a  certain  portion  of  that  street.  It  seems  that 
this  company,  having  for  twenty  years  or  more  maintained 
lines  of  telegraph  in  the  city  of  Washington,  in  the  month 
of  May  last,  with  a  view,  as  they  allege,  to  diminish  the  num- 
ber of  overground  communications  in  the  city,  and  to  aid 
and  advance  themselves  towards  the  ultimate  establishment 
of  an  entire  system  of  underground  telegraphs,  applied  to 
the  prox)er  authorities  of  the  district  for  their  consent  and 
concurrence  in  readjusting  their  lines  so  that  they  might 
lay  an  experimental  line  of  underground  telegraph  through 
certain  streets  of  this  city,  and  in  connection  with  and  in 
fortification  of  that,  to  erect  a  certain  partial  and  temporary 
line  of  poles  to  connect  with  the  underground  system,  in 
order  to  supplement  it  as  a  guard  against  any  accidents  in  the 
working  of  the  underground  system  ;  they  alleging  and  aver- 
ring that  the  underground  system  of  telegraphy  was  yet  an 
experimental  one,  and  that  while  they  desired  to  keep 
])ace  with  the  full  progress  of  experimental  science  in  that 
regard,  yet,  with  a  due  respect  to  the  safety  and  permanency 
of  their  business,  it  would  be  rash  and  unwise  and  inconsid- 
erate in  it  to  abandon  it  altogether  and  to  rely  exclusively,  in 
the  present  unsettled  state  of  the  art,  upon  the  underground 
system,  interruptions  in  which,  if  they  should  happen  to 
occur,  would  be  of  momentous  consequence  to  the  commerce 
of  the  country,  to  their  business,  and  to  the  various  interests 
which  are  dependent  upon  the  promptness  and  efficiency  of 
the  discharge  of  the  duties  of  that  company. 
In  the  application  to  the  commissioners  for  permission  to 
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make  the  change,  they  indicated  that  the  effect  of  the  change 
would  be  to  shorten  and  diminish  by  some  ten  or  twelve 
miles  the  amount  of  serial  telegraph  which  they  now  have 
in  the  city,  and  to  that  extent  that  it  would  be  a  benefit  to 
the  city. 

Under  these  circumstances,  it  applied  for  the  permit  to 
make  the  underground  connection  and  to  make  the  change 
in  the  overground  arrangement  along  Seventh  street,  to  con- 
form to  and  to  aid  the  experimental  line.  Permission  was 
granted  by  the  board  of  commissioners  who  have  charge 
and  supervision  of  the  regulation  and  control  of  the  streets 
of  the  city  of  Washington. 

In  that  state  of  the  case,  these  five  complainants,  one  the 
possessor  of  a  feed  store,  one  the  possessor  of  a  drug  store, 
two  the  possessors  of  stove  stores,  and  one  the  possessor 
of  a  hotel,  applied  to  the  equity  branch  of  the  court  to 
enjoin  the  erection  of  the  telegraph  along  the  line  of 
Seventh  street,  upon  the  ground,  first,  that  it  was  a  public 
nuisance,  and,  incidental  to  the  public  nuisance,  that  it  was 
a  great  private  nuisance  and  inconvenience  to  themselves. 
The  injunction  was  granted  by  the  court  below  and  an 
ap;>eal  has  been  taken  to  this  court. 

The  respondents  justify  upon  three  grounds :  First,  that 
they  had  the  lawful  authority  under  the  act  of  Congress  of 
1866,  to  erect  telegraph  poles  and  telegraph  lines  in  the 
manner  proposed ;  secondly,  that  the  manner  of  the  erec- 
tion was  prudential  in  all  regards  and  accompanied  with  the 
least  possible  inconvenience  to  the  public ;  and  thirdly,  that 
there  was  no  damage  whatsoever  accruing  or  likely  to 
accrue  from  the  exercise  of  these  facilities  to  the  parties 
complainant,  which  would  justify  the  interposition  of  a 
court  of  chancery  by  means  of  injunctive  relief  against  a 
nuisance. 

The  first  and  important  question,  therefore,  arising  under 
this  state  of  the  case  is,  was  there  any  authority  or  right 
in  the  telegraph  company  to  use  the  streets  of  the  city  of 
Washington  at  all  for  the  purpose  of  telegraphy  ?  Tliey 
nmintain  their  authority  by  virtue  of  the  act  of  Congress  of 
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24th  of  July,  1866 ;  and,  on  the  other  hand,  the  complainants, 
maintain  that  that  act  of  Congress  is  in  no  sense  applicable 
to  the  District  of  Columbia,  and  that  whatever  authority 
the  defendants  had  or  might  have  had  at  any  time  for  the 
erection  or  maintenance  of  lines  of  telegraph  in  the  city,  was 
to  be  derived  altogether  from  the  joint  resolution  of  Con- 
gress approved  March  3,  1863,  under  which  they,  it  seems, 
had  professed  at  one  time  to  erect  certain  lines  of  tele- 
graph. And  they  maintain  that  even  under  that  resolution 
they  had  no  i)ower  to  maintain  any  of  their  lines  because 
tiiey  had  not  conformed  to  the  requirements  of  that  resolu- 
tion ;  and  that  resolution  having  been  a  special  grant  to 
this  defendant,  the  defendant  could  not,  even  if  other  com- 
XMinies  might  act  under  the  authority  of  the  law  of  1866  —  that 
the  defendants  could  not  act  upon  it  because  they  were 
limited  by  the  special  privileges  of  the  joint  resolution  of. 
1863. 

Much  argument  was  had  upon  the  doctrine  that  where 
there  is  a  special  law  and  a  general  law,  the  special  law  i& 
to  go  along  with  the  general  law,  and  that  whoever  has. 
claimed  a  privilege  under  the  special  law  cannot  come? 
within  the  terms  and  provisions  of  the  general  law  itself. 
There  is  no  need  for  the  court  to  criticise  very  closely  or  to 
review  the  authorities  about  the  respective  bearing  of  special 
and  general  laws  upon  each  other  in  the  matter  of  inter- 
pretation; for,  after  all,  those  artificial  rules  which  were 
relied  upon  iu  the  argument  are  mere  aids  of  interpretation 
and  not  themselves  the  groundwork  of  interpretation.  The 
fijst  and  cardinal  rule  in  the  interpretation  of  a  statute  is  to 
look  to  the  statute  itself,  the  meaning,  the  scope  and  the 
object  of  the  statute ;  and  if,  upon  the  face  of  it,  you  can 
gather  plainly  what  was  the  intention  of  the  Legislature, 
those  incidental  rules  which  are  mere  aids,  to  be  invoked 
where  the  meaning  is  clouded,  are  not  to  be  regarded. 

Now,  what  is  the  act  of  1866,  and  what  was  the  design 
and  purpose  of  it?  Upon  its  face  it  calls  itself  "  An  act  to 
aid  in  the  construction  of  telegraph  lines,  and  to  secure  to 
the  government  the  use  of  the  same  for  postal,  military  and 

VOL.  II — 15. 
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other  purposes."  Here  is  a  great  scheme  of  progress — 
material  progress — amioimced  by  the  Legislature.  Its  pur- 
pose ' '  to  aid  in  the  construction  of  telegraph  lines ' '  with  a 
view  to  what ?  To  the  largest  purposes  of  government :  "To 
secure  to  the  government  the  use  of  the  same  for  postal, 
military  and  other  purposes ; ' '  thus  shadowing  forth  those 
great  necessities  which  are  growing  upon  us  day  by  day  in 
the  exercise  of  the  commercial  and  postal  necessities  of  this 
great  nation ;  and  with  a  view  to  effectuate  those  ends  the 
Legislature  has  declared,  "that  any  telegraph  company 
now  organized,  or  which  may  hereafter  be  organized,  under 
the  laws  of  any  State  in  this  Union,  shall  have  the  right — 
not  ihQ  privilege-^to  constuct,  maintain  and  operate  lines 
of  telegraph  through  and  over  any  portion  of  the  public 
domain  of  the  United  States,  over  and  along  any  of  the 
military  or  post-roads  of  the  United  States,  which  may 
have  been  or  may  hereafter  be  declared  such  by  act  of  Con- 
gress, and  over,  under  or  across  the  navigable  streams  or 
waters  of  the  United  States,"  etc. 

No  more  plenary  power  could  be  embraced  within  the 
terms  of  a  statute  than  is  declared  upon  the  face  of  this 
statute :  "any  telegraph  company  now  organized,  or  which 
may  hereafter  be  organized,  under  the  laws  of  any  State  in 
this  Union,  shall  have  the  right  to  construct,  maintain  and 
operate  lines  of  telegraph;"  with  what  view?  In  order, 
amongst  other  things,  as  declared  upon  the  face  of  the 
statute,  "that  telegraphic  communications  between  the 
several  departments  of  the  government  of  the  United 
States  and  their  officers  and  agents  shall,  in  their  transmis- 
sion over  the  lines  of  any  of  said  companies,  have  priority 
over  all  other  business,  and  shall  be  sent  at  rates  to  be 
annually  fixed  by  the  Postmaster-General;"  and  further, 
as  is  contemplated  in  the  third  section,  that  the  United 
States  shall  have  the  privilege  at  any  time  aft-er  five  years 
to  become  possessed  of  and  own  all  these  lines  for  certain 
ascertained  prices,  to  be  determined  according  to  the  terms 
of  the  statute  with  a  view  to  the  great  purposes  of  govern- 
ment. 
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Such  being  the  nature,  purpose  and  scope  of  the  statute, 
does  it  come  within  the  principle  of  any  sound  construction 
to  maintain  that  a  resolution  of  three  years  preceding, 
which  gave  a  special  privilege  to  certain  lines  of  a  tele- 
graph company  to  use  the  highways,  roads,  streets  and 
grounds  of  the  District  of  Columbia —  I  say,  is  it  consistent 
with  any  sound  rule  of  construction  of  statutes,  to  maintain 
that  such  a  statute,  with  such  comprehensive  objects,  is  to 
be  dwarfed  with  reference  to  any  of  these  great  instrumen- 
talities of  commerce  by  a  reference  to  the  resolution  of 
1863,  of  three  years  before,  which  granted  a  more  restricted 
privilege  to  certain  telegraph  companies  to  use  any  of  the 
highways,  roads  or  streets  of  the  District  of  Columbia, 
under  certain  circumstances?  Is  there  anything  in  the 
nature  of  the  two  acts  which  requires  the  general  power, 
contemplating  the  general  good  of  the  nation  to  be  exer- 
cised by  any  company  that  shall  establish  itself  so  as  to  be 
a  useful  instrumentality  of  the  government  of  the  United 
States,  to  be  dwarfed,  by  saying  that  it  is  narrowed  under 
the  privilege  of  this  antecedent  resolution,  and  that  the 
small  personal  privilege  is  to  stand  as  a  qualification  and 
restriction  upon  a  general  statute  made  in  pursuance  of  a 
great  national  and  general  policy  ? 

It  seems  to  me  that  it  does  not  require  reference  to 
authority;  it  scarcely  requires  a  momentary  appeal  to 
right  reason  to  see  that  this  resolution  of  1863  can  be  in  no 
sense  a  qualification  of  the  absorbing  power  granted  by  the 
act  of  1866.  It  is  perfectly  true  that  where  a  special  statute 
is  in  existence  and  there  is  a  general  law  also,  passed  subse- 
quently, that  the  special  statute  may  be  construed  and 
ought  to  be  construed  in  accord  with  the  general  law.  But 
where  the  general  law  is  all-absorbent,  takes  up  everything 
and  embraces  what  and  more  than  was,  by  any  possibility, 
contemplated  by  the  special  resolution,  it  seems,  as  I  say, 
contrary  to  right  reason  to  maintain  that  the  general 
statute  can  in  any  sense  be  qualified  or  restricted,  and  that 
universal  right  can  be  dwarfed  and  narrowed  by  an  ante- 
cedent 8X)ecial  privilege  granted  to  an  individual  or  to  a 
corporation  for  a  special  purpose. 
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For  these  reasons  it  seems  that  the  resolution  of  1863  can 
in  no  sense  qualify  the  general  power  and  right  granted  by 
the  act  of  1866. 

Now,  what  was  that  power  ?  To  extend  its  lines  over  any 
of  the  post-roads  of  the  United  States.  Is  not  the  District 
of  Columbia  a  part  and  parcel  of  the  United  States,  and  are 
not  the  postal-roads  in  the  District  of  Columbia  within  the 
scope,  object  and  spirit  of  a  law  providing  for  the  most 
extended  postal  facilities  to  the  people  of  these  United 
States  ?  Is  not  the  general  post-oflSice  here  the  very  focus 
from  which  all  the  postal  privileges  and  postal  communica- 
tions are  to  emanate?  Is  not  the  government  of  the 
United  States  entitled,  and  the  citizens  of  the  United 
States  entitled,  to  the  freest  and  fullest  postal  facilities  into 
the  very  heart  of  the  city  of  Washington  ?  And,  therefore, 
can  it  be  said  in  any  sense  of  the  law,  that  the  District  of 
Columbia  shall  not  be  embraced,  its  postal-roads  shall  not 
be  embraced,  in  the  contemplation  of  a  general  statute, 
having  such  a  large  and  beneficial  purpose  in  view  ?  Such 
an  idea  has  no  lodgment  in  the  mind  of  the  court.  While 
this  statute  is  made  applicable  to  this  district  by  the 
express  provision  of  the  law  which  declares  that  all  laws  of 
the  United  States  not  inapplicable  are  operative  within  the 
District  of  Columbia,  yet  it  may  well  be  put  on  the  broader 
ground  that  on  the  very  face  of  the  statute  itself,  by  the 
necessities  of  the  statute  and  the  contemplation  of  the  law, 
the  District  of  Columbia  was  fully  embraced  within  the  act 
of  1866.  If  so,  then,  notwithstanding  this  defendant  may 
have  exercised  a  privilege  under  the  restricted  powers  con- 
ferred by  the  joint  resolution  of  1863,  it  is  not  debarred 
from  the  rights  conferred  upon  every  company  within  the 
borders  of  the  United  States  by  virtue  of  the  act  of  1866. 

Having,  then,  this  right,  the  defendant  applied  to  the 
Commissioners  of  the  District,  who  have,  under  the  gen- 
eral law,  the  power  to  regulate  and  control  and  super- 
vise the  use  of  the  streets  of  the  city  of  Washington,  for 
permission  to  erect  its  lines  of  telegraph  upon  these  cer- 
tain streets  which  are  indicated.     It  would  have  had  the 
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right  to  erect  them,  under  this  law  of  Congress,  without 
the  i)erniission  of  the  Commissioners  of  the  District  of 
Columbia.  But,  inasmuch  as  the  Commissioners  are 
charged  with  the  supervision  of  the  streets,  the  control  and 
regulation  of  them,  it  was  appropriate  that  they  should  see 
that,  in  the  exercise  of  a  right  granted  by  law,  there  was  no 
infringement  of  the  correlative  rights  of  the  public,  and 
that  the  right,  when  exercised,  should  be  exercised  in  due 
subordination  to  the  rights  of  others  and  in  conformity  to 
such  regulations  and  prescriptions  as  should  insure  the  least 
possible  injury  to  the  rights  of  any  individual  or  the  rights 
of  travel  and  convenience  of  the  general  public.  It  was, 
therefore,  eminently  appropriate  that  application  should  be 
made  and  that  this  thing  should  be  done  in  subordination 
to,  and  with  the  consent  and  approval  of,  the  judgment  of 
the  Commissioners  of  the  District  of  Columbia. 

We  need  not  in  that  aspect  of  the  case,  therefore,  con- 
sider whether  the  Commissioners  would  have  had  the 
power,  independently  of  the  act  of  Congress,  to  grant  the 
right  to  the  use  of  the  streets  for  such  a  purpose.  The 
right  is  granted,  and  all  that  is  contended  for  on  the  part 
of  the  respondents  in  this  case  is,  that  they  shall  have  the 
right  subject  to  the  reasonable  control  by  the  Commissioners 
of  the  District,  whose  duty  it  is  to  control  the  exercise  of 
any  right,  within  the  District,  under  the  general  police 
IX)wers  which  they  exert  for  the  public  good,  in  respect  of 
such  matters. 

That  being  so,  the  Commissioners  having  given  their 
consent,  the  law  of  Congress  having  granted  the  power,  it 
cannot  be  said  that  there  can  be  any  public  nuisance 
arising  out  of  the  exercise  of  the  grant  in  the  mode  pro- 
X>osed  on  the  part  of  the  defendants.  The  question  of  a 
public  nuisance  is  entirely  set  at  rest  by  the  grant  of 
j)ower  on  the  part  of  Congress  and  the  concurrence  of  the 
guardians  of  the  welfare  of  the  public  through  the  instru- 
mentality of  the  Commissioners  of  the  District. 

The  question,  however,  remains:  Was  there,  in  the 
exercise     of    this  right,  or  in  the  proposed  exercise  of 
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this  right,  any  private  nuisance  contemplated  which, 
should  be  restrained  by  the  interposition  of  a  court; 
because  it  must  be  conceded  that  while  there  may  be 
a  grant  of  authority  on  the  part  of  the  Federal  government 
to  use  its  property,  or  the  grant  on  the  part  of  any  public 
authority,  to  use  the  public  property,  it  must  be  done 
always  with  due  regard  to  the  rights  of  private  citizens ;  and 
if  the  right  of  a  private  citizen  be  invaded,  it  is  to  stand  in 
just  compensation  before  the  tribunals  of  justice. 

No  man's  right  is  to  be  invaded,  no  matter  by  what 
authority  or  by  what  power ;  at  the  same  time  no  man  has 
a  right  to  set  up  his  caprices  so  as  to  prevent  the  just  exer- 
cise of  rights  for  the  benefit  of  the  public,  whether  by  the 
public  itself  or  by  any  private  agency  which  the  public 
chooses  to  adopt  as  the  instrument  for  carrying  out  the 
purposes  of  the  public  welfare. 

Before  we  consider  the  (/ravamen  of  the  private  grievances 
alleged  on  the  part  of  the  complainants  here,  it  is  well 
enough  to  see  what  the  general  rules  of  law  are  which 
regulate  applications  for  redress  of  this  sort  on  the  part  of 
any  citizen  who  applies  for  injunctive  relief  to  a  court  of 
chancery.  We  need  not  go  outside  of  two  leading  deci- 
sions pronounced  by  the  Supreme  Court  of  the  United 
States  as  to  the  measure  of  chancery  power  in  this  respect. 
There  has  been  a  great  deal  said  and  a  great  deal  written 
with  regard  to  the  extent  of  injunctive  relief,  and  a  great 
deal  of  conflict  and  confusion  in  decisions  in  various  places. 
But,  happily,  as  we  have  the  most  august  tribunal  in  the 
world  to  lay  down  the  rule  of  action  for  us,  wherever  they 
have  spoken  it  is  enough  for  us  to  recognize  and  be 
governed  by  what  they  have  said,  leaving  nice  distinctions 
and  complicated  rules  elsewhere  to  adjust  themselves  as 
they  best  may  under  the  administration  of  law  not  governed 
and  controlled  as  we  are  by  this  one  tribunal  to  which  we 
can  resort  with  so  much  confidence. 

In  the  second  of  Black's  Reports,  in  the  case  of  the 
Mississippi  &  Missouri  Railroad  Company  v.  Ward^  the 
rule  was  laid  down  by  the  Supreme  Court.  That  was  an 
application  to  restrain  the  erection  of  a  bridge,  at  Rock 
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Islaiid,  over  the  Mississippi  river.  The  court  used  this 
language,  at  page  494 : 

"In  the  next  place:  Is  the  bridge  west  of  the  Illinois 
boundary  an  unreasonable  obstruction,  and  therefore  a 
nuisance  that  a  court  of  chancery  can  lawfully  remove?  In 
considering  this  question  we  must  be  governed  by  the  same 
rule  on  which  a  court  of  law  could  proceed  in  case  of  an 
indictment  against  the  bridge  company  for  committing  the 
nuisance,  and  the  rule  is  that  if  the  abridgement  of  the 
right  of  passage  occasioned  by  the  erection  was  for  a  public 
purpose,  to  produce  a  public  benefit,  and  if  the  erection 
was  in  a  reasonable  situation,  and  a  reasonable  place  was 
left  for  the  passage  of  vessels  on  the  river,  then  it  is  not 
an  xinreasonable  obstruction  and  indictable. 

"Then,  again,  the  obstruction  to  navigation  must  be 
plainly  a  nuisance  within  this  rule  before  it  can  be  removed 
by  decree.  If  the  proceeding  was  by  indictment,  and  the 
jury  doubted  whether  the  obstruction  was  a  nuisance  or 
not,  they  would  be  instructed  to  acquit  the  defendant,  and 
so,  if  this  case  was  referred  to  a  jury  to  try  the  fact,  and 
they  doubted,  they  would  be  bound  to  acquit.  And  the 
dame  rule  applies  in  a  court  of  chancery  where  the  court 
ascertains  the  fact  of  nuisance." 

That  is  in  regard  to  a  public  nuisance  where  a  private 
party  seeks  to  restrain  the  injury  to  himself  through  an 
operation  of  a  public  nuisance. 

In  the  same  volume  they  also  lay  down  the  rule  with 
reference  to  purely  private  nuisances,  which  have  not  any 
public  aspect  at  all,  and  that  is  done  in  the  case  of  Parker 
y.  Winnipiseogee  Lake  Cotton  and  Woolen  Company.  In 
a  series  of  resolutions  collated  by  the  court,  to  be  found  at 
page  552,  they  say : 

"A  diminution  of  the  value  of  the  premises  without 
irreparable  injury  is  no  ground  for  interference. 

"  'Where  an  injunction  is  granted  without  a  trial  at  law, 
it  is  usually  upon  the  principle  of  preserving  the  property 
until  a  trial  at  law  can  be  had.  A  strong  prima  facie  case 
of  right  must  be  shown,  and  there  must  have  been  no 
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improper  delay.     The  court  will  consider  all  the  circum- 
stances, and  exercise  a  careful  discretion. 

''This  jurisdiction  is  applied  only  where  the  right  is 
clearly  established,  where  no  adequate  compensation  can 
be  made  in  damages,  and  where  the  delay  itself  would  be 
a  wrong. 

'  ^  The  case  must  be  one  of  a  strong  and  imperious  neces- 
sity,  or  the  right  must  have  been  previously  established  at 
law,  the  right  must  be  clear,  and  its  violation  palpable. 

''If  the  evidence  be  conflicting  and  the  injury  doubtful, 
this  extraordinary  remedy  will  be  withheld. 

*' After  the  right  has  been  established  at  law,  a  court 
of  chancery  will  not,  as  of  course,  interpose  by  injunc- 
tion" It  will  consider  all  the  circumstances,  the  conse- 
quences of  such  action,  and  the  real  equity  of  the  case." 

Now,  these  are  the  rules  with  regard  to  injunctions  that 
bind  the  administration  of  injunctive  relief  in  this  court. 
Apply  them  to  the  allegations  and  the  facts  in  this  cause. 
What  are  they  ?  I  have  already  shown  that  the  case  of  the 
plaintiff  acquired  no  additional  force  by  reason  of  the  alle- 
gation of  a  public  nuisance,  because  the  act  having  been  by 
authority  of  law,  the  question  of  public  nuisance  is  out  of 
the  case.  Then,  how  do  they  stand  with  regard  to  the 
claim  for  a  private  nuisance?  What  are  the  pretenses 
which  they  set  up  ? 

In  the  first  place,  as  I  have  said,  one  of  the  complainants 
owns  a  feed  store,  one  owns  a  drug  store,  one  owns  a  hotel, 
and  two  own  stove  stores,  in  a  crowded  thoroughfare, 
Seventh  street  north.  Now,  what  are  their  allegations  ? 
They  are  to  be  found  in  the  fourteenth  paragraph  of  the 
amended  bill.  It  is  to  be  observed  that  they  do  not  claim 
on  account  of  their  residence ;  they  do  not  claim  on 
account  of  private  families ;  there  is  no  allegation  of  that 
sort  in  the  amended  bill.  They  have  stricken  out  the 
second  paragraph  of  the  original  bill,  and  in  the  second 
paragraph  of  their  amended  bill,  they  simply  aver  them- 
selves to  be  the  owners  and  occupants  of  certain  establish- 
ments and  buildings  in  the  city  of  Washington,  describing 
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them  as  applied  to  the  uses  which  I  have  just  designated. 
Then  in  this  fourteenth  paragraph,  they  lay  down  the 
gravamen  oi  the  injury  of  which  they  complain :  "That 
the  said  poles,  if  erected,  will  seriously  and  materially 
interfere  with  the  use  of  the  said  portion  of  the  said  street 
and  the  ordinary  travel  thereon,  and  will  obstruct  and 
impede  the  ordinary  use  and  enjoyment  by  the  com- 
plainants of  their  said  several  premises,  and  the  said  por- 
tion of  the  said  street,  both  as  a  highway  and  for  other 
purposes  for  which  the  same,  as  contiguous  to  their  said 
several  respective  premises,  is  now  properly  and  lawfully 
used  by  the  complainants." 

Is  there  anything  in  that  allegation?  The  poles,  as  it 
appears,  are  to  be  placed,  according  to  the  proof  and  the 
sworn  answer,  at  the  distance  of  150  feet  apart  along 
the  line  of  the  curbstone  and  vls  near  as  may  be  upon 
the  dividing  line  of  lots  and  never  in  front  of  the  entrance 
of  any  house  or  store  along  the  line  of  the  street.  That 
is  the  sworn  answer,  that  is  the  proof  and  that  is  the  fact. 

Now,  with  that  fact  staring  us  in  the  face,  is  it  not  too 
great  an  appeal  to  the  credulity  of  any  judicial  tribunal  to 
say  that  the  erection  of  poles  at  intervals  of  150  feet  along 
the  line  of  a  street  can  make  any  substantial  impediment 
to  the  entrance  of  any  business  place  on  such  street  ?  We 
have  those  things,  as  is  matter  of  public  notoriety,  all  over 
the  city  of  Washington,  all  over  the  crowded  cities  of  New 
York,  Philadelphia,  Boston,  Baltimore,  and  the  western 
cities.  And  we  have  not  been  shown  any  case  in  which  it 
has  ever  been  held  that  these  telegraph  companies  have 
been  restrained  from  the  exercise  of  their  business  or  the 
erection  of  their  poles  upon  the  ground  that  they  impeded, 
in  point  of  fact,  the  access  to  any  business  place  within  any 
of  these  cities.  And  it  cannot,  in  the  nature  of  things,  be 
that  they  do.  A  space  of  twelve  inches,  which  is  about  the 
average  width  of  the  pole,  or  fifteen  inches,  if  you  please, 
occupied  at  intervals  of  150  feet,  can  be  no  practical  impedi- 
ment to  the  approach  of  any  man's  house  along  any  street 
of  the  city. 
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The  next  allegation,  which  is  part  and  parcel  of  the 
same,  is  that  it  will  impede  and  interfere  with  the  com- 
plainants, their  families  and  their  customers,  in  business,  in 
access  and  approach  to,  and  departure  from,  the  said  tene- 
ments and  premises.  How  can  the  entrance  to  a  doorway 
be  largely  impeded  by  a  pole  twelve  inches  wide  one  hun- 
dred feet  off  ?  And  they  do  not  offer  any  proof,  in  point  of 
fact,  of  any  such  impediment. 

Then  they  say  that  the  *' wires  proposed  to  be  strung 
upon  the  said  poles  will,  if  so  strung,  be  liable  to  be 
blown  down  and  fall  upon  the  said  portion  of  said 
street,  to  the  great  peril  of  the  complainants,  and 
during  the  high  winds,  which  prevail  in  the  said  city, 
will  create  a  great  and  loud  hissing  and  singing  noise,  to 
the  disturbance  of  the  sleep  and  quiet  of  the  complain- 
ants residing  in  their  vicinity. ' ' 

This  is  a  prospective  and  imaginary  difficulty,  and  it  may 
be  dealt  with  sufficiently  by  quoting  the  language  of  the 
Court  of  Appeals  of  the  State  of  Missouri  in  the  case  of 
Gay  V.  MuttuMl  Union  TeL  Co.,  12  Mo.  App.  491. 

' '  The  fears  expressed  by  plaintiff*  s  witnesses  that  the 
vibrations  of  the  pole  may  cause  the  area  wall  (which  pre- 
vented the  water  in  a  sewer  from  getting  into  plaintiff's 
cellar)  to  crack,  thus  letting  water  from  the  sewer  into 
plaintiff's  cellar ;  and  that,  by  reason  of  its  great  height,  it 
may  be  blown  down  in  some  unprecedented  storm,  are  mere 
conjectures  of  problematical  and  contingent  damage,  which 
is  not  likely  to  arise,  but  which,  should  it  arise,  under  such 
circumstances  as  would  impute  it  to  the  negligence  of 
defendant,  would  afford  ground  for  redress  in  an  action  at 
law  for  damages." 

The  utterance  of  that  enlightened  court  is  quite  a  suffi- 
cient answer  to  problematic  danger  which  these  complain- 
ants allege  here  with  a  view  to  arrest  a  great  work. 

The  complaint  also  alleges  :  "  That  the  said  wires  will,  if 
erected,  seriously  and  materially  increase  the  danger  of 
destruction  of  the  said  tenements  and  buildings  by  fire,  by 
their  liability  to  attract  lightning,  and  by  their  bringing 
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mto  proximity  to  the  said  tenements  and  buildings  the 
action  of  electricity;  and  that  they  will  also  seriously 
Under,  impede  and  obstruct  the  operations  of  the  fire 
department  of  the  said  city  in  extinguishing  any  fire  or 
fires  that  may  occur  in  and  upon  the  said  tenements  and 
buildings,  and  will  interfere  with  access  to  and  escape  from 
the  same  in  case  of  necessity  on  account  of  such  fire  or 
fires." 

This  completes  the  enumeration  of  the  grievances  that 
these  parties  complain  of.  The  answer  to  it,  besides  being 
6bvious  to  the  common  sense  of  every  man,  will  be  found, 
if  there  be  need  to  refer  to  authority,  in  the  case  of  Rhodes 
V.  DuTtbaty  57  Penn.  St.  Rep.  274,  and  in  the  case  of  The 
Mayor  of  BaltiToore  v.  MadecJce^  49  Md.  228.  In  this  last 
case  there  was  an  application  to  restrain  the  erection  and 
maintenance  of  a  carpenter's  shop  which  was  run  by  a 
steam  boiler  in  a  crowded  part  of  the  city,  where,  as  the 
parties  alleged,  there  was  a  most  imminent  danger  by  reason 
of  the  combustible  materials  used  there  of  setting  fire  to  the 
adjacent  property  and  by  enhancing  the  insurable  risks  of 
proi)erty  on  account  of  this  great  danger ;  and  that  was 
fhe  point  of  injunctive  relief  made  by  the  parties.  The 
Court  of  Appeals  said  that  the  complaint  that  the  business 
conducted  was  dangerous,  and  conducted  with  combustible 
Materials  brought  into  dangerous  proximity  to  the  fire 
of  the  boiler  of  the  engine,  subjecting  their  buildings  to 
much  hazard  and  their  merchandise  to  increased  danger 
from  fire,  raising  the  prices  of  insurance  and  exciting  the 
fears  of  neighboring  owners  for  the  safety  and  security  of 
tlieir  property,  were  imaginary  dangers,  and  not  at  all  — 
any  one  or  aU  of  them  put  together — the  occasion  for 
injunctive  relief  against  a  legitimate  business  prosecuted  in 
a  legitimate  way. 

This  disposes  of  each  and  all  of  the  objections  urged  in 
the  fourteenth  paragraph,  so  far  as  they  affected  the  rights 
of  these  parties  as  the  foundation  for  their  claim  to  a  court 
of  chancery  for  injunctive  relief.  But,  assuming  that  there 
was  some  injury,  still  that  injury  would  not  of  necessity, 
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would  not  of  itself  justify  the  application  to  a  court  of 
chancery  for  relief.      As  I  have  said,  and  as  the  authorities 
lay  down  the  rule,  the  court  of  chancery  will  consider  all 
the  circumstances  and  equities  of  the  case  ;  and  where,  as  a 
consequence  of  its  interference,  the  hardship   upon  one 
side  would  be  immeasurably  greater  than  the  injuries  sus- 
tained by  the  other,  it  will  not  interpose  the  extraordinary 
remedy  of  injunction,  but  will  leave  the  complainant  to  his 
action  at  law.      It  seems  to  this  court  that  it  would  be  an 
extraordinary  stretch  of  power  to  strike  down  a  great  com- 
mercial agency,  to  destroy  one  of  the  chief  instrumentalities 
of  intercommunication  in  this  country,  because,  peradven- 
ture,  lightning  might  be  passing  along  a  wire  and  strike 
the  house  of  a  party  who  lived  near  the  line  of  the  tele- 
graph, or  that  it  increased  the  amount  of  his  insurance,  or 
that  it  made  some  noise  occasionally  which  excited  the 
nerves  of  a  restless  sleeper  so  that  he  was  made  unduly 
watchful  during  the  hours  of  the  night. 

These  general  views  seem  to  dispose  of  all  the  important 
questions  of  law  in  the  case,  as  also  they  dispose  of  the 
special  equity  set  up  by  the  complainants  in  the  cause.  In 
view  of  everything  connected  with  the  case,  this  court  is  of 
opinion  that  there  is  no  foundation  whatsoever  for  the 
application  which  has  been  made  for  injunctive  relief,  and 
that  the  bill  of  the  complainants  ought  to  be  dismissed  with. 
costs. 


Note. — See  note  to  Mt  Adams  db  Eden  Park  Inclined  By.  Co,  v. 
Wintlow,  po8t 

See  also  Index  to  this  volume  and  vol.  1,  titles  "Post-roads  Act," 
••Nuisance,"  "Injunction." 
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John   J.    Smith  v.   Central   District   Printing  and 

Telegraph  Company. 

Seventh  Oireuit,  TrumbuU  Co.,  Ohio,  Circuit  Court,  Nov.,  1886. 

(2  Ohio  Cir.  Ct.  R.  259.) 

TELEOBAPH  poles  in  streets. —  RlQHTS  OF  ABUTTINO  OWNERS. 

Where  abutting  owners  own  to  the  centre  of  the  highway,  the  erection  of 
telegraph  poles  imposes  a  new  servitude,  for  which  compensation  must 
be  made. 

Gases  of  this  series  cited  in  opinion :  Pierce  v.  Drew,  vol.  1,  p,  571 ;  Board, 
of  Trade  Tel,  Co.  v.  Bamett,  vol.  1,  p.  605. 

The  facts  appear  in  the  opinion, 
Frank  Hulchins^  for  plaintiff. 

Jones  &  CKlmore^  for  defendant. 

Woodbury,  J. :  This  is  an  action  which  comes  into 
this  court  npon  or  by  appeal  from  the  Court  of  Common 
Pleas. 

There  are  three  other  cases  upon  the  docket  which  have 
been  submitted  with  this  case,  and  which  are  conceded  to 
involve  the  same  questions  that  are  involved  in  this  case, 
and  that  the  decision  of  this  case  shall  determine  the  other 
three  cases  as  well  as  this  one. 

This  case  was  brought  into  the  Court  of  Common  Pleas  to 
enjoin  the  defendants  from  constructing  their  telephone 
line  along  and  upon  the  highway  in  front  of  the  premises 
of  the  plaintiff  in  this  action,  which  are  described  in  his 
petition.  At  the  time  of  the  commencement  of  this 
action,  the  telephone  line  was  not  constructed,  although 
the  defendants  were  engaged  in  and  about  to  construct  a 
line  along  the  highway  in  front  of  the  plaintifTs  farm.    A 
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temporary  injunction  was  allowed  by  a  judge  of  the  Court 
of  Common  Pleas,  and  a  motion  filed  by  the  defendants  to 
dissolve  that  injunction.  Upon  a  hearing  of  that  motion, 
the  Court  of  Common  Pleas  dissolved  the  injunction,  and 
an  appeal  was  taken  to  this  court  from  the  interlocutory 
order  dissolving  that  injunction,  and  ten  days  were  given 
by  the  Court  of  Common  Pleas  in  which  the  plaintiff  was 
allowed  to  perfect  that  appeal,  and  in  the  meantime  the 
original  injunction  which  had  been  allowed  was  allowed 
to  remain.  The  appeal,  however,  was  not  perfected  within 
the  ten  days  allowed  by  the  court  below,  and  not  being 
perfected,  the  defendants  went  on  and  built  and  complete^ 
their  telephone  line  as  contemplated  by  the  defendants, 
and  as  it  is  alleged  in  plaintiflPs  petition  would  be  done 
unless  enjoined  by  the  court. 

A  motion  was  made  in  Circuit  Court,  after  the  telephone 
line  had  been  completed  by  the  defendants,  to  amend  the 
petition ;  but  it  was  held  by  this  court  that  an  amendment 
could  not  be  allowed  to  the  original  petition,  for  the  case 
was  still  pending  in  the  Court  of  Common  Pleas ;  so  the 
plaintiff  went  back  to  the  Court  of  Common  Pleas  and  got 
leave  to  amend  his  petition,  and  there  and  then  alleged 
that  since  the  commencement  of  this  action  the  defendants 
had  gone  forward  and  built  and  completed  their  line  of 
telephone  along  on  the  highway  and  upon  the  premises,  as 
alleged,  of  the  plaintiff,  and  in  front  of  the  farm  of  the 
plaintiff. 

A  further  relief  was  prayed  for  in  the  amended  petition, 
to  wit,  that  an  order  mi^ht  be  issued  requiring  the  defend- 
ants to  remove  the  telephone  wires  and  poles  so  erected, 
and  that  the  plaintiff  might  recover  damages  which  he 
alleges  he  has  sustained  by  reason  of  the  wrongful  erection 
of  the  poles  and  stretching  of  wires  by  the  telephone  com- 
pany along,  upon  and  over  the  premises  of  the  plaintiff  as 
alleged. 

The  plaintiff  also  alleges  in  his  petition  that  he  is  the 
owner  of  the  fee  of  this  highway  along  in  front  of  his 
premises  to  the  centre  of  the  highway    and  that  this  1it>a 
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is  constructed  upon  his  said  land  within  the  boundaries  se;t 
forth  in  the  plaintiff  s  petition. 

The  defendants  deny,  or  say  they  have  no  inf ormatiojjl 
upon  this  question  of  title  by  the  plaintiff  in  the  highway^ 
and  therefore  deny  the  same;  but  they  admit  in  their 
answer  that  for  twenty-five  years  and  more  there  has  been 
a  public  highway  along  and  in  front  of  the  premises  of  the 
plaintiff  in  this  action,  and  that  they  propose  to,  and 
finally  admit  that  they  have  constructed  upon  that  high- 
way their  telephone  lines,  in  pursuance  of  the  law.  Evir 
dence  has  been  introduced  bep-ring  upon  this  question,  and 
there  is  no  controversy  in  this  case  but  the  defendants 
have  built  and  constructed  their  telephone  line  along  and 
upon  the  highway  in  front  of  plaintiffs  premises,  and  we 
have  no  doubt  from  the  evidence,  and  from  the  way  and 
manner  that  this  case  has  been  tried  and  treated,  that  the 
plaintiff  in  the  action  holds  and  owns  the  fee  in  the  high- 
way to  the  centre  thereof ;  that  this  is  a  mere  country  or 
county  road  in  which  the  public  have  but  a  mere  easement, 
while  the  title  in  fee  remains  in  the  plaintiff — but  tha;b 
may  not  make  any  difference  in  the  final  result  of  the  case. 

The  questions  which  are  involved  in  this  case  are  very 
important  indeed.  We  have  given  it  a  great  deal  of  con- 
sideration. We  have  examined  every  authority  which  we 
could  find  bearing  upon  the  questions  which  are  involved, 
and  have  finally  come  to  a  conclusion.  The  statute  of  the 
State,  chapter  4,  commencing  with  section  3464,  provides 
that  "a  magnetic  telegraph  company  heretofore  or  here- 
after created,  may  construct  telegraph  lines  from  point 
to  point  along  and  upon  any  public  road  by  the  erection 
of  the  necessary  fixtures,  including  posts,  piers  and  abut- 
ments necessary  for  the  wires;  but  the  same  shall  not 
incommode  the  public  in  the  use  of  such  road." 

Section  3456  provides  that  * '  any  such  company  may  enter 
upon  any  land,  whether  held  by  an  individual  or  a  corpo- 
ration, and  whether  acquired  by  purchase  or  by  appropria- 
tion, or  in  virtue  of  any  provision  in  its  charter,  for  the 
purpose  of  making  preliminary  examinations  and  surveys, 


240  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Smith  V.  Printing  and  Telegraph  Co. 

with  the  view  to  the  location  and  erection  of  lines  of  mag- 
netic telegraph,  and  may  appropriate  so  much  thereof  as 
may  be  deemed  necessary  for  the  erection  and  maintenance 
of  its  telegraph  poles,  piers,  abutments,  wires  and  other 
necessary  fixtures,  and  for  stations,  and  the  right  of  way 
over  such  lands  and  adjacent  lands  sufficient  to  enable  it 
to  construct  and  repair  its  line."  The  next  provision,  or 
section,  provides  that  "no  such  company  shall,  without 
the  consent  of  the  owner  thereof  in  writing,  enter  any 
building  or  edifice,  or  use  or  appropriate  any  part  thereof, 
or  erect  any  telegraph  pole,  pier  or  abutment,  in  any  yard 
or  in  any  enclosure  within  which  an  edifice  is  situate,  nor 
in  any  cases  not  provided  for  in  section  three  thousand 
four  hundred  and  sixty  one,  erect  any  telegraph  pole,  pier, 
abutment,  wires  or  other  fixtures  so  near  to  any  edifice  as 
to  occasion  injury  thereto,  or  risk  of  injury,  in  case  such 
pole,  pier  or  abutment  be  overthrown,  nor  injure  or  destroy 
any  fruit  or  ornamental  tree." 

The  next  two  sections  are  provisions  providing  for  appro- 
priation by  telegraph  companies  of  the  right  to  construct 
their  telegraph  lines  upon  the  railroads  of  the  State,  with 
a  limitation  providing  as  to  where  they  may  thus  appro- 
priate the  right  to  construct,  to  wit,  within  the  limit  of 
five  feet  of  the  outside  line,  excepting  in  the  cases  therein 
specified.  The  limitation  contained  in  section  3467  is  an 
exception  to  cases  not  provided  for  in  section  3461 ;  that 
section  is  a  provision  for  the  construction  of  telegraph  lines 
within  municipal  corporations,  upon  any  public  street, 
alley  or  public  grounds  in  any  village,  etc. 

Section  3471  provides  that  the  provisions  of  this  chapter 
shall  apply  also  to  any  company  organized  to  construct 
any  line  or  lines  of  telephone ;  and  every  such  company 
shall  have  the  same  powers  and  be  subject  to  the  same 
restrictions  as  herein  prescribed  for  magnetic  telegraph 
companies. 

It  is  insisted  upon  the  part  of  the  defendants  that  under 
these  provisons  of  the  statutes  telegraph  and  telephone 
companies  have  the  right  and  power  to  construct  their  tele- 
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graph  lines  along  and  upon  the  highways  in  this  State, 
whether  the  adjoining  owner  shall  be  the  owner  of  the  fee 
subject  to  the  easement  of  the  public  thereon,  or  whether 
the  fee  should  be  in  the  public ;  and  that  the  adjoining 
owner  has  no  right  to  complain ;  that  no  private  property 
of  his  is  thereby  interfered  with  or  is  taken,  and  that  no 
new  servitude  is  cast  either  upon  the  fee  or  upon  any  rights 
which  the  adjoining  property  owner  may  hold  in  the  high- 
way— ^while  on  the  other  hand,  it  is  insisted  on  the  part  of 
the  plaintiff,  that  the  erection  and  maintenance  of  the  tele- 
phone or  telegraph  line  upon  such  highway  is  an  additional 
burden  upon  the  fee,  and  interferes  with  the  rights  of  the 
property  owner  therein,  recognized  by  the  Constitution  of 
the  State  of  Ohio  and  by  the  decisions  of  the  Supreme: 
Court  of  this  State,  and  that  they  cannot  be  taken  from 
him  without  appropriation ;  and  therefore  it  is  that  thia 
question  is  very  important  indeed  to  determine  what  ara 
the  rights  of  the  public  in  the  highway,  and  what  are  tha 
rights  of  the  adjoining  owners,  whether  the  fee  be  in  the: 
public  or  in  the  adjoining  owners.  Certain  rights  of  the 
adjoining  land  holder  are  not  controverted  in  this  case, 
to  wit,  that  the  adjoining  land  owner  has  all  rights  in  the 
highway  which  shall  not  interfere  with  the  public  rights ; 
he  is  to  use  the  highway  in  any  way  or  manner  which  shall 
not  interfere  with  the  public  use ;  he  has  the  right  to  the 
herbage  growing  along  and  upon  the  sides  of  the  highway ; 
he  has  the  right  to  erect  thereon  his  fences ;  he  has  the 
right  to  erect  thereon  his  hedges ;  he  has  the  right  to 
dig  in  the  sides  of  the  highway  if  it  in  no  way  inter- 
feres with  the  public  use.  While  on  the  other  hand, 
the  public  have  the  right  to  devote  the  use  of  the  highway 
to  any  purpose  not  inconsistent  with  the  rights  of  the 
owner  and  rights  of  the  public  therein,  or  not  inconsistent 
with  the  objects,  purposes  and  intent  of  the  original  appro- 
priation. 

There  are  numerous  decisions  bearing  upon  the  question 
aa  to  the  uses  to  which  the  public  may  devote  the  highway; 

for  the  purposes  of  ordinary  travel  there  never  could  have 
VOL.  n— 16. 
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been  any  question,  for  they  were  the  purposes  for  which 
the  land  was  originally  dedicated  or  appropriated  for  a 
highway ;  and  in  cities  it  is  well  settled  that  the  public 
may  construct  sewers  in  the  highway,  and  may  lay  water- 
mains  and  gas  pipes  therein,  and  there  is  no  conflict,  so 
far  as  we  are  able  to  find,  in  the  authorities.  It  has 
been  held  in  this  State  and  in  Massachusetts,  and  in 
several  other  States,  that  the  public  may,  on  its  own 
account,  plank  or  macadamize  a  highway ;  or  that  the 
public  may  authorize  other  persons  or  corporations  to 
plank  or  macadamize  a  highway  and  to  take  toll  thereon, 
and  that  such  user — it  remaining  still  a  highway  and 
devoted  to  public  use  —  does  not  cast  upon  it  a  new 
burden  for  which  the  adjoining  owner  should  be  entitled 
to  compensation  ;  that  it  is  not  such  a  change  in  the  user 
as  that  the  adjoining  property  owner  has  the  right  to 
complain. 

Questions  have  arisen  in  regard  to  street  railways,  as  to 
whether  they  were  an  additional  burden,  and  upon  this 
question  there  is  considerable  conflict  in  the  authorities  in 
this  State.  The  question  came  before  the  Supreme  Court, 
in  the  14th  Ohio  St.,  the  decision  being  written  by  Judge 
Ranney,  and  it  was  held,  while  the  inference  to  be  drawn 
from  the  decisions  is  that  if  the  building  of  a  street  rail- 
way  should  inflict  no  material  injury  upon  the  adjoin- 
ing lot  owner,  that  the  public  had  the  right  to  author- 
ize the  construction  of  a  street  railway;  but  in  that 
case,  the  court  below  having  found  that  a  street  rail- 
way was  built  upon  the  side  of  the  street;  that  it 
obstructed  the  right  of  egress  and  ingress  of  the  plaintiff 
to  and  from  his  premises ;  that  it  placed  the  street  in 
such  condition  that  it  interfered  with  his  use  of  the 
highway  along  and  in  front  of  his  premises  in  going  to 
and  from  his  premises,  and  in  hitching  horses  upon  that 
side  of  the  street,  it  was  held  that  his  private  interest  in 
the  highway  was  interfered  with  in  such  way  and  mannei 
as  that  the  street  railway  could  not  construct  their  road 
along  and  upon  the  highway  in  the  manner  contemplated, 
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without  compensation  being  first  made.  The  court  had 
found  below  that  the  plaintiff  in  that  action  would  be  more 
injured  by  the  construction  of  the  street  railway  along  and 
upon  the  side  of  the  street  than  he  would  be  by  the  con- 
struction of  it  in  the  centre  of  the  street.  But  the  court 
further  found,  that  taking  into  consideration  the  interests 
of  the  parties,  both  of  the  plaintiff  and  of  the  defendant 
company,  and  of  the  public,  all  interests  would  be  as  well 
subserved  upon  the  side  of  the  street  as  in  the  center  of  the 
street ;  yet,  the  court  held,  notwithstanding,  that  the  prop- 
erty of  the  plaintiff  was  interfered  with  in  such  w^ay  and 
manner  that  it  could  not  be  taken  without  appropriation ; 
and  in  that  case,  under  the  order  of  the  Supreme  Court, 
the  company  was  enjoined  from  the  construction  of  their 
street  railway  as  contemplated  without  first  acquiring  the 
right  either  by  contract  or  appropriation.  In  the  State  of 
Massachusetts  the  same  ruling  has  been  held  as  in  Ohio, 
both  in  regard  to  street  railways  and  planks.  In  New 
York  State  there  is  a  conflict  in  the  decisions  of  its  courts 
which  would  seem  could  hardly  be  harmonized  ;  there  is  a 
leading  case,  Kerr  v.  The  People^  in  the  27th  N.  Y. 
Reports,  that  holds  where  the  fee  of  the  highway  or  street 
is  in  the  public,  the  public  may  authorize  a  company  to 
construct  its  street  railways  along  and  upon  the  highway, 
and  the  adjoining  lot  owners  have  no  such  rights  interfered 
with  as  they  have  the  right  to  complaia,  and  the  theory 
of  the  case  is,  that  the  adjoining  lot  owner  has  no  tangible, 
no  visible  interest  interfered  with  which  could  be  appropri- 
ated. 

There  is  another  class  of  cases,  and  the  rule  seems  to  be 
as  well  settled  in  one  as  the  other.  The  leading  case  in  the 
39th  N.  Y.  State  Reports,  commencing,  I  think,  on  page 
504,  holds  that  where  the  fee  of  the  highway  or  street  is  in 
the  adjoining  owner,  the  public  have  no  right  or  authority 
to  authorize  the  construction  of  a  street  railway  along 
and  upon  such  street  against  the  objection  of  the  owner,  and 
that  the  company  cannot  construct  in  such  case  its  street 
railway  along  and  upon  the  highway  without  first  appro- 


244  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Smith  T.  Printing  and  Telegraph  Co. 

, ,  T ^ ^ — i__^^M  ■_  -m 

priating  the  right.  There  were  two  decisions  of  that 
character  made  by  the  Court  of  Appeals  of  the  State  of 
New  York,  and  there  were  two  decisions,  upon  the  other 
hand,  holding  that  where  the  fee  is  in  the  public, 
that  then  a  street  railroad  may  be  authorized,  and  the 
adjoining  owner  has  no  right  to  complain.  Now,  these 
cases  came  before  the  Supreme  Court  of  Appeals,  in  the 
90th  N.  Y.  Reports,  in  what  is  known  as  the  Elevated 
Railway  cases  ;  in  that  case  the  opinion  of  the  majority  of 
the  court  proceeds  upon  the  ground  that  the  adjoining  lot 
owner,  Story,  did  not  own  the  fee  of  the  street,  but  had 
simply  an  easement  therein,  and  that  the  fee  of  the  street 
was  in  the  public  ;  but  the  court  there  held  by  a  majority 
opinion,  that  the  erection  of  the  elevated  street  railway 
along  and  upon  that  street  —  Front  street,  I  think  it  is 
called  —  in  front  of  Story' s  premises,  was  an  interference 
with  his  rights  in  the  street,  and  they  held  further,  and 
the  foundation  of  that  opinion  is  that  Story  as  an  adjoin- 
ing lot  owner  and  property  owner  upon  that  street  had 
an  easement  in  the  street,  which  was  appurtenant  to  the 
land  or  lot,  which  formed  ''an  integral  part  of  the  estate" 
in  it,  and  constituted  property  within  the  meaning  of  the 
Constitution  which  could  not  be  taken  without  compensa- 
tion, and  that  the  lot  owner  had  the  right  to  have  the  street 
kept  open,  and  light  and  air  furnished  across  the  open 
way;  that  the  elevated  railway  being  built  fifteen  feet 
above  the  street  by  abutments  built  in  the  edge  of  the  pave- 
ment and  put  up  some  fifteen  feet  high,  and  then  stringers 
placed  across  from  abutment  to  abutment,  and  a  street  rail- 
way built  upon  the  top  of  that,  the  court  held  that  that  was 
an  obstruction  both  to  the  air  and  to  the  light,  and  also  an 
obstruction  to  a  free,  open  highway,  and  that,  therefore, 
the  elevated  railway  company  had  no  right  or  power  to 
build  this  elevated  railway  without  first  appropriating  this 
property  interest,  which  is  recognized  by  the  Court  of 
Appeals,  of  Story  in  the  street,  and  therefore  they  enjoined 
the  continuance  of  the  elevated  railway  until  such  time  as 
the  company  should  procure,  either  by  contract  or  appro 
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priation,  the  right  of  the  adjoining  land  owners.  This  is 
the  position  of  the  authorities  so  far  as  those  questions  are 
concerned.  There  are  authorities  in  all  of  those  cases  that 
hold  that  the  public  has  the  right  to  authorize  the  construc- 
tion of  a  street  railway  upon  a  highway  or  street,  placing 
it  upon  the  ground  that  it  is  but  an  improved  method  of 
travel  upon  the  highway  which  was  originally  contemplated 
by  the  parties,  by  the  public  and  by  the  adjoining  lot 
owners  or  land  owners,  whether  the  property  should  be 
obtained  by  appropriation  or  by  dedication. 

Questions  of  the  same  character  have  come  before  the 
Supreme  Court  of  the  United  States,  and  a  full  discussion 
of  them  will  be  found,  by  Justice  Bradley,  in  his  opinion 
in  the  case  of  Barney  v.  Keokuk^  94  U.  S.  324' ;  but  the 
question  there  involved,  to  build  a  railroad  in  a  street  in 
the  State  of  Iowa,  is  based  almost  entirely  upon  the  hold- 
ings of  the  Supreme  Court  of  Iowa.  In  that  case  it  appears 
that  the  fee  or  title  of  the  highways  is  vested  in  the  public 
almost  universally  in  Iowa,  and  it  was  so  in  that  case  ;  yet, 
the  Supreme  Court  of  that  State  hold  that  no  permanent 
erections  could  be  authorized  by  the  city  or  by  the  public 
upon  such  highways  while  the  uses  of  it  for  railway  pur- 
poses, and  especially  for  street  railways,  is  recognized. 
There  is  still  another  class  of  cases  upon  which  there  is  still 
more  conflict,  and  that  is  the  right  of  the  public  to  devote 
or  authorize  the  devotion  of  the  public  highways  to  steam 
railways.  In  the  city  of  New  York  there  are  two  or  three 
decisions  made  by  the  Supreme  Court  of  that  State,  which 
go  to  the  extent  of  holding  that  the  public  may  authorize 
the  construction  of  a  steam  railway  upon  its  streets,  and 
that  the  adjoining  lot  owners  in  such  cases  would  have  no 
right  to  complain  ;  that  it  is  but  an  improved  mode  of 
travel ;  that  it  is  a  devotion  of  it  to  a  public  use  similar  to 
what  it  was  originally  intended,  and  therefore,  the  jDarties 
have  no  right  to  complain,  and  those  decisions  are  based 
upon  the  ground  that  all  appropriations  by  the  public  of 
private  property  for  a  highway  must  include  the  right  to 
any  improvements  which  may  be  discovered  in  the  future 


246  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Smith  V.  Printing  and  Telegraph  CJo. 

for  uses  for  which  the  public  appropriated  the  property 
originally,  and  that  especially  the  street  railway  is  but 
such  improved  mode  of  user ;  and  the  cases  which  hold 
that  a  steam  railroad  may  be  authorized,  place  it  on  the 
same  ground ;  but  the  large  weight  of  authority  in  this 
country  is  that  such  user  and  appropriation  for  a  steam 
railroad  is  a  diversion  from  its  original  use  and  purpose, 
and  is  an  additional  burden  upon  the  highway  which 
could  not  be  authorized  ;  and  the  same  rule  would  seem  to 
be  recognized  by  the  Supreme  Court  of  Massachusetts  in 
the  136th  Massachusetts  Reports.  With  this  class  of 
decisions  and  thus  much  said  in  regard  to  the  use  to  which 
the  public  may  devote  the  highway  and  the  manner  and 
way  in  which  they  may  use  them,  we  come  to  the  question : 
Is  it  a  change  of  that  user,  or  is  the  user  which  the  public 
have  the  right  to  make  of  the  highways  changed  or  altered 
by  the  construction  of  a  telegraph  or  telephone  line  upon 
the  highway  in  the  State  of  Ohio  ?  — and  as  I  have  said,  it 
is  an  important  question ;  it  is  more  important  than  a  per- 
son would  naturally  suppose,  taking  into  consideration  the 
construction  of  a  single  line ;  it  has  become  a  question  in 
many  of  the  cities  in  this  country  what  is  to  be  done  with 
the  telegraph  and  telephone  wires,  whether  companies 
should  be  permitted  to  continue  them  upon  the  surface  as 
now  constructed,  or  whether  they  should  be  compelled  to 
place  them  underground ;  and  further,  as  to  what  limita- 
tions ought  to  be  placed  upon  the  telegraph  or  telephone 
companies  in  regard  to  their  rights  of  construction  in  the 
public  highways  and  upon  public  grounds.  This  question 
ought  to  be  well  settled  and  understood.  Daily,  in  this 
State  as  well  as  in  other  States,  the  public  right  of  appro- 
priating private  property  for  highways  is  enforced  ;  daily, 
almost,  private  individuals  are  dedicating  their  private 
property  to  the  public  for  highways,  and  it  is  a  matter  of 
the  utmost  importance,  what  rights  are  given  to  the  public 
in  case  of  such  dedication,  or  what  rights  the  public 
acquire  in  the  highway  and  in  the  property  of  the  indi- 
vidual when  they  have  appropriated    it    for  a  highway. 
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The  compensation  in  case  of  appropriation,  which  the  party 
is  to  receive  for  his  private  property,  of  course  is  to  be 
measured  by  the  extent  and  the  kind  of  user  which  the 
public  may  devote  his  property  to  and  the  burdens  which 
the  public  may  place  upon  it ;  if  it  is  one  thing,  he  is 
entitled  to  one  measure  ;  if  it  is  still  more  burdensome,  he 
is  entitled  to  another  rule  of  compensation,  and  it  is  all 
important  when  that  is  being  considered  with  the  view  of 
determining  the  amount  the  public  are  taking  from  him, 
and  the  burdens  which  they  are  placing  or  may  place  upon 
his  property  by  virtue  of  that  appropriation,  and  it  is 
equally  important  where  the  individual  is  dedicating  his 
property  to  the  use  of  a  highway  for  the  public  use.  In 
the  case  of  Street  Railway  v.  Cumminsville^  in  the  14th 
Ohio  St.,  Judge  Eanney,  commencing  on  page  648,  says: 
"  We  have  already  had  occasion  to  say,  that  it  is  a  grave 
error  to  suppose  that  a  land  owner,  who  has  granted,  or 
from  whom  an  easement  has  been  taken  for  a  public  high- 
way, while  it  is  held  to  its  original  uses,  could  complain 
that  it  was  taken  from  the  control  of  the  public  authorities, 
and  placed  in  the  possession  of  an  incorporated  company ; 
that  it  was  changed  from  a  dirt  road  to  a  plank  or 
turnpike  road,  or  that  it  was  supported  by  tolls  instead 
of  a  public  tax ;  but  it  is  a  still  graver  error  to  suppose 
that  such  an  easement  can,  at  the  will  of  the  public,  be 
lawfully  appropriated  to  the  uses  of  any  sort  of  a  high- 
way, without  furnishing  just  cause  of  complaint  on  his  part. 
So  far  is  this  from  being  true,  that  it  is  entirely  clear  that 
such  a  change  as  necessarily  and  wholly  excludes  the  par- 
ticular uses  for  which  it  was  acquired,  would  work  an 
entire  extinguishment  of  the  easement ;  and  it  is  equally 
clear  that,  with  the  continued  enjoyment  of  these  uses, 
and  in  furtherance  of  the  same  general  purposes,  ^new  use 
might  be  authorized,  requiring  other  adaptations,  and 
imposing  additional  burdens  upon  the  land,  or  destroying 
or  impairing  the  owner' s  easement  in  the  highway,  which 
could  not  be  legally  resorted  to  without  a  further  appro- 
priation and  comi)en8ation.     The  reasons  for   this   have 
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already  been  adverted  to.  Such  changes  and  additions 
are  not  within  the  scope  and  spirit,  or  fair  intendment,  of 
the  original  grant  or  appropriation.  The  man  who  grants 
an  easement  for  a  common  road  does  not  consent  that  the 
uses  incident  to  such  a  work  may  be  excluded,  and  the 
land  burdened  with  the  exclusive  occupation  of  a  locomo- 
tive railroad,  although  both  are  highways,  and  each  in  its 
own  way  facilitates  travel  and  transportation.  Such  an 
easement,  whether  acquired  by  voluntary  grant  or  appro- 
priation, requires  a  certain  reasonable  and  customary  adap- 
tation of  the  land  to  all  the  various  uses  to  which  such  a 
road  is  applied.  'What  this  will  require,  and  what  burdens 
will  be  imposed  upon  the  land,  may  be  easily  foreseen  hy 
him  who  grants  it  voluntarily,  and  easily  estimated  ^or 
him  from  whom  it  is  taken  by  appropriation  ;  and  whatever 
it  is,  with  the  necessary  incidents  of  maintianing  it  per- 
petually, constitutes  the  public  right  and  interest — all  else 
is  private  right,  and  securely  guarded  from  invasion  by  the 
Constitution  of  the  State.  With  this  public  right  the 
public,  through  its  representatives  —  the  general  assembly 
—  may  deal  without  restraint.  It  may  regulate  and  modify 
the  manner  of  using  it  by  the  public  at  large,  and  may, 
undoubtedly,  devote  its  own  interests  to  the  maintenance 
of  new  structures,  placed  in  the  hands  of  other  agencies, 
and  calculated  to  advance  and  enlarge  the  general  purposes 
for  which  the  highway  was  originally  constructed.  But 
where  these  new  structures,  and  new  modes  of  travel, 
devolve  additional  burdens  upon  the  land,  and  materially 
impair  the  incidental  rights  of  the  owner  in  the  highvra^y, 
they  require  more  than  the  public  has,  or  can  grant,  and 
the  deficiency  can  only  be  supplied  by  appropriating  the 
private  right,  upon  the  terms  of  the  Constitution." 

Now,  it  will  be  seen,  as  I  have  already  read,  such  an 
easement,  whether  acquired  by  voluntary  grant  or  appro- 
priation, requires  a  certain  reasonable  and  customary  adap- 
tation of  the  land  to  all  the  various  uses  to  which  the  road 
is  applied.  What  this  will  require,  and  what  burden  may 
be  imposed  upon  the  land,  may  be  easUv  foreseen  by  him 
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who  grants  it  voluntarily,  and  easily  estimated  for  Mm 
from  whom  it  is  taken,  and  whatever  it  is,  constitutes  the 
public  right  and  interest. 

In  the  case  of  Pierce  v.  Drew,  cited  from  the  136th 
Mass.,  75,  Allen,  Justice,  in  the  dissenting  opinion,  says : 
"K  when  land  is  taken  or  granted  for  a  highway,  it  is 
understood  that  such  use  may  be  made  of  it  (to  wit,  using 
the  highway  for  telegraph  and  telephone  purposes),  there 
can  be  no  doubt  that  in  many  instances  a  very  substantial 
increase  of  oomi)en8ation  would  justly  be  granted  to  the 
owner ;  because  in  assessing  damages,  when  land  is  taken 
for  a  highway,  it  is  not  merely  a  question  what  the  land  is 
worth,  or  what  will  be  the  extent  of  the  injury  from  the 
deprivation  of  its  use,  but  the  owner  is  also  entitled  to 
compensation  for  the  incidental  injury  to  his  remaining 
land  which  is  to  be  estimated  with  reference  to  the  use  for 
which  the  land  taken  from  him  is  to  be  appropriated ;  and 
ffuch  damages  are  to  be  allowed  to  him  as  will  fairly 
compensate  him  in  view  of  the  purposes  of  the  appropria- 
tion." 

It  will  be  noticed  that  Judge  Ranney  in  his  opinion 
places  stress  upon  this  proposition,  and  when  we  are  look- 
ing to  ascertain  what  are  the  rights  of  the  public,  we  should 
consider,  ox  course,  what  the  public  have  taken  and  paid 
for,  and  what  was  within  the  contemplation  of  the  parties 
at  the  time  of  the  appropriation  or  of  the  dedication,  which- 
ever it  may  be. 

Then,  what  may  be  done  and  what  may  be  taken  into 
contemplation  in  the  future  in  regard  to  the  use  of  the 
highway?  Of  course  it  is  conceded  that  under  the  stat- 
utes of  this  State  and  under  the  current  decisions,  the 
public  have  no  right,  either  themselves,  or  to  authorize 
anybody  else,  whether  it  should  be  an  individual  or  corpo- 
ration, to  devote  the  highways  or  streets  of  the  State  to  any 
such  use  as  shall  exclude  the  public  from  such  uses  as  the 
property  was  appropriated  for,  or  dedicated  to  ;  and  so  the 
statutes  in  this  State  make  provision  that  no  such  user  by 
telegraph  or  by  telephone  company  shall  interfere  with  the 
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public  use  ;  but  the  statutes  of  our  State  are  entirely  silent 
upon  the  question  whether  such  user  shall  or  may  in  any 
manner  or  in  any  way  interfere  with  the  private  rights  of 
adjoining  land  owners,  with  the  bare  exception  that  they 
shall  not  interfere  with  any  fruit  or  ornamental  trees. 
Beyond  that,  in  the  statutes  of  this  State,  there  is  no  limi- 
tation, and  this  subject  may  be  a  question  which  should  be 
properly  considered  as  to  what  the  intent  of  the  Legislature 
was  in  making  any  of  these  provisions  in  the  statutes ; 
whether  when  they  were  authorizing  the  use  of  the  high- 
ways of  this  State  by  telegraph  and  telephone  companies, 
it  was  the  intention  to  grant  any  more  than  the  right — 
such  right  as  the  public  might  grant  in  the  use  of  the  high- 
ways —  to  such  an  extent  as  would  not  interfere  with  the 
public  use  thereof,  and  still  at  the  same  time  recognizing 
that  such  interference  of  such  constructions  might  interfere 
with  the  rights  and  property  interests  of  the  adjoining 
land  owners,  and  for  which  they  might  receive  compensa- 
tion. Certain  it  is,  it  seems  to  me,  that  if  the  Legislature, 
when  they  were  giving  to  telegraph  and  telephone  com- 
panies the  right  to  construct  their  lines  in  the  highway, 
had  supposed  that  the  adjoining  land  or  lot-owner  was  not 
entitled  to  any  compensation,  or  that  his  rights  were  not 
interfered  with,  they  would  have  provided  other  and  further 
limitations  and  restrictions  upon  the  way  and  manner  and 
place  of  constructing  the  same,  which  would  have  protected 
such  owner  in  the  free  and  uninterrupted  use  of  the  high- 
way in  connection  with  his  land ;  but  in  the  provisions  of 
this  statute  there  is  no  limitation  excepting  such  as  I  have 
spoken  of  in  regard  to  where  they  may  put  up  poles  or 
build  their  abutments,  or  place  other  fixtures  of  the  com- 
pany ;  they  may  do  it,  so  far  as  the  statute  is  concerned,  in 
front  of  a  man' s  house  or  gateway  or  bars  upon  his  premises 
any  place.  So  far  as  the  statute  itself  is  concerned,  unless 
the  third  section  of  that  chapter  makes  such  provision 
when  it  gives  the  right  to  such  companies  to  make  appro- 
priations of  private  property,  such  would  be  the  case. 
Now,  in  contemplation  of  the  use  to  which  these  streets 
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or  highways  may  be  put  and  the  extent  of  that  use,  and 
whether  a  telegraph  or  telephone  line  is  an  additional  bur- 
den, it  may  be  said  that  a  single  line  may  amount  to  but 
little  in  the  way  of  an  obstruction  or  in  the  way  of  an 
additional  burden  ujwn  the  real  estate  of  the  fee  of  the 
land  ;  it  would  not  be  appreciable,  and  yet  a  thousand  of 
them  stretched  along  and  upon  the  sides  of  the  highway 
might  be  an  entire  obstruction  and  might  entirely  prevent 
the  adjoining  lot  owner  from  passing  to  and  from  the 
street.  As  a  simple  illustration :  in  coming  from  the  court 
house  the  other  day  in  Youngstown,  I  saw  a  single  pole 
standing  there  with  90  telephone  wires  stretched  upon  it. 
Supposing,  instead  of  stretching  their  90  wires  upon  that 
single  pole,  they  had  set  along  upon  the  side  of  that  high- 
way 90  sets  of  i)oles  upon  which  to  stretch  a  single  wire  ? 
Is  there  any  limit  in  the  statute  to  so  construct  them ;  are 
there  any  limitations  in  the  statute  upon  the  means  which 
may  be  used  by  the  telegraph  or  telephone  companies  to 
suspend  their  wires  upon  the  side  of  the  highways  and 
other  places,  to  erect  poles  and  to  put  up  abutments,  and 
how  ?  The  way  and  manner  in  which  they  shall  be  put  up 
is  in  no  way  limited  except  that  they  shall  not  interfere 
with  the  rights  of  the  public.  The  right  of  individuals  is 
in  no  way  recognized  in  all  this  statute,  unless  in  the  third 
section,  which  provides  that  the  company  may  appropriate 
private  proi)erty.  Another  view  occurs  in  connection  with 
this :  the  railroad  company  appropriates  private  property 
for  the  pmpose  of  building  a  railway.  This  statute  makes 
provisions  and  authorizes  telephone  and  telegraph  com- 
panies to  appropriate  from  the  railroad  companies  the  right 
to  erect  and  maintain  upon  the  right  of  way  of  railroad 
companies,  within  the  limitations  therein  specified  and 
mentioned,  either  telephone  or  telegraph  lines.  Query 
Is  ^hat  a  new  burden  placed  upon  the  right-of-way  of  the 
laUroad  company  not  contemplated  by  the  original  appro- 
priation ;  was  the  appropriation  made  by  the  railroad  com- 
pany of  the  private  proi)erty  of  individuals  for  railroad 
purposes  also  for  the  further  purpose  that  any  company  in 
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the  State  of  Ohio  might  go  on  and  appropriate  it  from  the 
railroad  company  in  entire  disregard  of  the  individual 
rights  of  the  owners  of  the  property  and  fee  therein,  and 
devote  it  to  a  telephone  or  telegraph  use  and  purpose?  I 
say,  that  would  be  a  very  serious  question  indeed.  There 
are  one  or  two  decisions  —  one  in  Kansas,  holding  it  could 
not  be  done ;  that  it  is  an  additional  burden  upon  the  pur- 
poses and  rights  obtained  by  the  railroad  company  when 
it  appropriated  it  for  railroad  purposes,  although  it  is 
conceded  that  the  railroad  company  might  have  the  right 
to  erect  telegraph  or  telephone  wires  for  its  own  pur- 
poses, for  the  purpose  of  running  and  managing  its  trains ; 
that  they  have  not  appropriated  in  that  appropriation  the 
right  to  give  to  others  that  right. 

There  is  still  another  decision  in  this  State,  to  be  found  in 
35  Ohio  St. ,  upon  the  question  of  what  is  in  the  contem- 
plation of  the  parties  in  the  original  appropriation.  The 
case  will  be  found  on  page  171.  It  is  the  case  of  the 
Lawrence  Railroad  Company  v.  Williams.  Judge  Gil- 
more  writes  the  opinion  of  the  court:  "As  between  the 
public  and  the  owner  of  the  land  upon  which  the  common 
highway  is  established,  it  is  settled  that  the  public  has  aright 
to  improve  and  use  the  public  highway  in  the  manner  and  for 
the  purposes  contemplated  at  the  time  it  was  established. 
The  right  to  improve  includes  the  power  to  grade,  bridge, 
gravel  or  plank  the  road  in  such  manner  as  to  make  it  most 
convenient  and  safe  for  the  use  of  the  public  for  the  pur- 
poses of  travel  and  transportation  in  the  customary  man- 
ner, which  is  well  understood  to  be  by  the  locomotion  of 
man  or  beast  and  by  vehicles  drawn  by  animals,  without 
fixed  tracks  or  rails  to  which  such  vehicles  are  confined 
when  in  motion.  These  constitute  the  easement  which 
the  public  acquires  by  appropriating  land  for  a  right  of 
way  for  a  highway,  and  these,  in  legal  contemplation,  are 
what  the  owner  is  to  receive  compensation  for  when  his 
land  is  appropriated  for  this  purpose.  The  fee  of  the  land 
remains  in  the  owner.  He  is  taxed  upon  it ;  and  when  the 
use  or  easement  in  the  public  ceases,  it  reverts  to  him  free  of 
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all  incnmbrance.  In  the  exercise  of  tl^e  right  of  eminent 
domain,  the  State,  through  the  general  assembly,  may  dele- 
gate to  a  railroad  corporation  the  power  to  appropriate  aright 
of  way  for  its  road  along  and  upon  the  public  highway  ;  but 
the  appropriation  for  this  purx)ose  cannot  be  constitution- 
ally made  without  making  compensation  to  the  public  for 
the  injury  thereby  caused  to  its  easement  in  the  highway  j 
and  also  making  compensation  to  the  owner  of  the  private 
property  taken  for  the  use  indicated."  Now,  in  this  case, 
the  court  undertake  to  define  the  use  for  which  the  original 
appropriation  was  made  for  a  highway ;  it  says  :  The  right 
to  improve  includes  the  power  to  bridge,  gravel  or  plank 
the  road  in  such  manner  as  to  make  it  most  convenient  and 
safe  for  the  use  of  the  public,  which  is  well  understood  to 
be  by  locomotion  of  man  or  beast  and  by  vehicles  drawn 
by  animals,  without  fixed  tracks  or  rails  to  which  such 
vehicles  are  confined  when  in  motion  ;  these  constitute  the 
easement  which  the  public  acquires  by  the  appropriation  of 
land  for  the  right  of  highway,  and  these,  in  legal  contem- 
plation, constitute  what  the  owner  is  to  receive  compensa- 
tion for  when  his  land  is  appropriated  for  this  purpose.  It 
will  be  seen  that  the  Supreme  Court  of  this  State,  both  in 
the  14th  Ohio  St.  and  in  the  35th,  is  looking  to  what 
rights  the  public  have  in  the  highways  of  the  State,  what  is 
appropriated,  and  what  the  party  may  receive  compensa- 
tion for,  and  should  receive  compensation  for,  in  making 
such  appropriation.  Was  it  within  the  contemplation  of 
the  i)arties  or  the  public,  at  the  time  this  highway  here  was 
appropriated  or  dedicated,  whichever  it  may  have  been, 
that  this  street,  or  the  sides  of  this  street,  might  be  bur- 
dened by  telegraph  or  telephone  wires ;  was  any  such  thing 
in  the  contemplation  of  the  parties  ?  If  so,  the  parties  had 
the  right  to  receive  comi)ensation  —  to  demand  it — but 
certainly  neither  the  company  nor  the  public  would  have 
the  right  to  place  it  upon  this  private  property,  and  they 
have  not  the  right  to  place  it  in  the  highway  unless  by 
appropriation  or  dedication  it  has  been  given  to  them,  and 
tuiless  it  was  one  of  the  uses  which  was  within  the  contem- 
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plation  of  the  parties  at  the  time  of  the  appropriation  or 
dedication.  I  beg  to  inquire,  when  was  it,  in  this  State, 
that  any  snch  user  was  within  the  contemplation  or  taken 
into  consideration  when  the  public  were  appropriating 
private  property  for  highways,  or  a  person  was  dedicating 
his  property  to  the  public  for  a  highway  ?  Who  ever,  in 
such  appropriations,  took  such  a  matter  into  consideration  ? 
The  streets  of  the  city,  the  sides  of  these  streets,  may  be 
entirely  filled  with  the  lines  of  telegraph  and  telephone 
companies  and  with  their  poles.  Is  not  that  an  additional 
burden  upon  the  original  appropriation  ?  Did  anybody  at 
the  time  of  the  original  laying  out  and  appropriation  have 
it  in  contemplation  ?  —  was  it  in  the  contemplation  of  the 
public  or  of  anybody  else,  that  it  might  be  devoted  to  such 
purposes  and  objects?  If  it  was,  the  parties  have  their 
compensation  for  it,  and  of  course  they  have  no  right  to 
complain  ;  but  as  far  as  most  of  the  streets  and  highways  in 
this  State  are  concerned,  no  such  user  was  known  at  the 
time  of  the  laying  out  and  appropriation. 

It  is  said  this  is  an  improved  method  for  the  transmission 
of  intelligence ;  that  under  the  old  way,  intelligence  was 
transmitted  by  mail  and  by  post-boy  over  the  highways, 
and  that  this  is  but  an  improved  method ;  that,  therefore, 
it  was  within  the  originally  contemplated  user,  and  the 
public  have  the  right  to  authorize  such  use  of  it;  the 
Supreme  Court  of  Massachusetts,  in  the  case  of  Pierce  v. 
I>rew,  136  Mass.  75,  so  hold  it,  placing  their  decision 
upon  that  ground,  by  a  majority  opinion  of  five  to  two. 
The  minority  of  the  court  dissented  from  that  proposition 
and  insisted  that  "  It  is  going  quite  too  far  to  hold  that  in 
law  it  must  be  deemed  to  have  been  within  the  contem- 
plation of  the  parties,  at  the  time  of  laying  out  of  the 
highway,  that  it  might  be  used  for  such  new  and  addi- 
tional purposes.  They  are  in  their  nature  essentially  dis- 
tinct from  the  ordinary  use  of  a  highway  by  travelers.  It 
is  not  desirable  to  impose  this  new  burden  upon  the  laying 
out  of  highways." 

Upon  this  question,  we  have  one  other  decision,  made  by 
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the  Supreme  Court  of  Illinois,  in  the  case  of  Board  of 
Trade  Tel.  Co.  w.  Barnett,  107  111.,  507,  which  takes  the 
same  view  as  is  taken  in  the  dissenting  opinion  in  the  case 
in  the  136th  Massachusetts.  These  two  cases  are  the  only- 
ones  to  which  our  attention  has  been  called,  or  that  we  are 
able  to  find  bearing  directly  upon  the  question.  There  is 
a  case  which  was  decided  by  the  Supreme  Court  of 
Greorgia,  which  is  somewhat  analogous ;  but  that  was  an 
appropriation  upon  a  railroad  track,  and  perhaps  does  not 
in  all  its  bearings  involve  the  question  which  is  before  the 
court  in  this  case.  There  are  two  decisions  made,  one  by 
the  Supreme  Court  of  New  York  and  one  by  the  Superior 
Court  of  New  York,  in  both  of  which  cases  it  is  held  that 
the  erection  of  telegraph  poles  and  wires  along  and  upon 
the  side  of  a  street  or  highway  is  an  additional  burden 
upon  the  fee,  for  which  the  adjoining  owner  is  entitled  to 
compensation,  and  which  cannot  be  placed  upon  the  land 
against  the  consent  of  the  owner,  without  an  appropri- 
ation under  the  Constitution  of  that  State  ;  they  are  courts 
of  considerable  authority,  especially  the  Supreme  Court  of 
that  State.  There  are  two  decisions  made  by  the  Court  of 
Common  Pleas  in  this  State ;  one  by  Judge  Williamson, 
of  Cleveland,  holding  the  same  doctrine,  and  one  by  a  Com- 
mon Pleas  judge  in  Cincinnati,  which,  as  I  understand, 
applies  only  to  electric  light  companies  erecting  and  main- 
taining their  wires.  Upon  the  question  where  lays  the 
weight  of  authority  we  have  a  divided  court  in  Massachu- 
setts, five  to  two.  We  have  a  decision  of  the  Supreme 
Court  of  Illinois,  holding  that  it  cannot  be  done  without 
compensation,  and  we  have  the  two  decisions  in  the  State  of 
New  York  —  one  by  the  Supreme  and  the  other  by  the  Super- 
ior Court  of  that  State,  holding  that  it  is  an  additional  bur- 
den. We  have  read  over  very  carefully  the  cases  and  the 
opinions  both  of  the  majority  of  the  court  in  the  case  in 
the  136th  Mass.,  and  the  opinion  of  the  dissenting  judges; 
and  we  think  that  the  dissenting  opinion  in  that  case  gives 
better  grounds  and  reasons  for  their  opinion  than  are  given 
by  the  majority  of  thp  court.    One  of  the  principal  grounds 
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for  the  dissenting  opinion  was  fully  recognized  and  aflirmed 
by  Judge  Ranney  in  the  14th  Ohio  St.,  and  in  the  case 
which  I  have  read  from  in  the  36th  Ohio  St. ;  and  after  a 
full  consideration  of  it,  without  taking  up  more  time,  we 
may  say,  that  in  our  opinion,  in  Ohio,  while  the  public 
may  authorize  the  erection  of  telegraph  or  telephone  poles 
along  and  upon  the  sides  of  a  highway  so  as  not  to  inter- 
fere with  the  public  use,  that,  at  the  same  time,  that  does 
not  authorize  their  construction  as  against  the  rights  of  the 
adjoining  lot  or  land  owners ;  that  such  erections  and  con- 
structions are  an  additional  burden  upon  the  fee  of  the 
land,  which  must  be  first  appropriated  or  acquired  by  con- 
tract before  they  may  be  taken. 

There  was  some  question  in  regard  to  the  evidence  in 
this  case.  We  admitted  evidence  tending  to  show  the 
injury  plaintiflE  had  sustained  by  reason  of  the  construction 
of  these  telephone  wires  along  and  upon  the  side  of  the 
highway.  Witnesses  were  permitted  to  testify  as  to  the 
difference  in  value  between  the  farm  without  the  telephone 
wires  and  structures  along  and  upon  the  side  of  the  high- 
way, and  also  with  them  there.  We  have  further  con- 
sidered that  question  in  this  case,  and  have  come  to  the 
conclusion  that  for  the  purposes  of  damages  in  this  case 
the  e\'idence  was  not  competent,  and  we  exclude  it  entirely 
from  our  consideration  in  this  case.  As  to  what  injury  this 
plaintiff  has  sustained  by  reason  of  this  erection,  as  we 
hold  it  is  put  there  without  right  and  shall  grant  an  order 
for  its  removal,  whatever  injury  is  inflicted  is  but  tempo- 
rary. The  proof  in  regard  to  it  consists  in  simply  digging 
the  holes  and  setting  up  the  poles ;  the  proof  shows,  how- 
ever, that  the  poles  are  set  so  near  the  hedge  that  they 
interfere  with  the  mowing  of  the  grass  along  and  upon  the 
sides  of  the  highway,  and  would  interfere  with  the  trim- 
ming of  the  hedges  of  the  plaintiff  by  hand  or  machinery 
But  what  injury  there  is  has  already  been  done  in  the  lay- 
ing out,  and  the  permanent  use  of  it  would  be  none ;  and 
so  far  as  the  damages  in  this  case,  and  so  far  as  each  of  the 
other  cases  are  concerned,  we  fix  them  at  one  dollar  and  no 
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more.  There  is  no  element  here  of  exemplary  damages  in 
the  case ;  these  telephone  and  telegraph  wires  were  erected 
nnder  a  supi)osed  right,  and  not  with  any  intent  to  violate 
the  rights  of  the  plaintiff  in  the  action. 

There  was  one  question  that  I  intended  to  allude  to, 
of  which  I  have  not  sx)oken.  It  was  insisted  in  the  argu- 
ment ui)on  the  part  of  the  defense,  referring  to  a  ruling  in 
the  18th  Ohio,  of  the  Supreme  Court,  that  the  plaintiffs  in 
these  cases  have  stood  by  and  seen  these  telephone  and 
telegraph  wires  erected,  without  objection,  and  knowing 
that  money  was  being  expended  for  that  purpose,  and  that 
therefore  they  cannot  now  complain  by  way  of  injunction  ; 
that  their  only  remedy  is  to  proceed  under  the  statute  to 
compel  an  appropriation.  But  in  this  case  the  plaintiff 
did  object ;  he  commenced  an  action  to  prevent ;  he  sought 
to  enjoin,  and  his  action  was  still  being  maintained  when 
these  poles  and  wires  were  erected  and  placed  along  and 
upon  the  highway.  So  it  cannot  be  said  that  the  defend-^ 
ants  expended  their  money  in  the  erection  of  these  wirea 
and  poles  upon  the  apparent  acquiescence  of  the  plaintiff' 
in  their  construction,  and  under  these  circumstances  nO' 
estoppel  ought  to  be  urged  as  against  the  plaintiff.  The 
testimony  of  witness  for  the  defense  was  to  the  effect  that 
he  said  to  the  plaintiff  that  if  he  had  any  particular  place 
where  he  desired  to  have  the  poles  placed,  they  would  be 
placed  there.  There  is  no  proof  and  the  witness  did  not 
undertake  to  testify  that  the  plaintiff  said  where  they 
should  place  the  poles ;  he  simply  said  he  did  not  want 
them  placed  where  they  would  injure  the  trees.  So  far  as 
the  proof  is  concerned,  it  shows  he  was  all  the  time  and 
has  been  objecting  by  this  law  suit  down  to  the  present 
time. 

There  is  another  question  that  we  have  considered,  and 

that  is :    This  company  has  erected  these  poles  and  lines 

along  and  upon  the  sides  of  this  highway ;  it  is  a  line  ruu" 

ning  from  Warren  to  Painesville ;  they  have  done  it  under 

a  supposed  right,  and  we  find  that  if  an  order  is  issued 

now  for  the  removal  of  the  wires  and  poles  along  the 
VOL.  n— 17. 
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premises  of  the  plaintiflf  it  would  of  course  break  up  the 
entire  business  of  the  company  over  its  whole  line.  Under 
these  circumstances,  we  think  we  ought  not  to  issue  such 
an  order,  but  that  the  defendant  should  have  reasonable 
opportunity  to  acquire  this  right  to  maintain  this  line  along 
and  upon  the  property  of  the  plaintiflf,  as  well  as  of  th« 
other  plaintiflfs  in  this  action ;  and,  therefore,  time  should 
be  given  for  that  purpose,  and  in  this  case  we  think  we 
ought  to  give  a  reasonable  time  for  the  defendants  to 
acquire  this  right.  There  may  be  a  question,  and  I  think 
fairly  there  is  a  question,  whether  this  company,  being  a 
foreign  corporation,  has  any  rights  under  the  laws  of  Ohio 
to  appropriate  property  for  its  uses.  True,  in  the  22nd 
Ohio  St. ,  it  is  to  be  found,  commencing  on  page  412,  that 
the  Pennsylvania  company  had  the  right  to  appropriate 
private  property  in  this  State  for  railroad  purposes  or  uses  ; 
but  in  that  case  the  court  find  that  the  charter  of  that  com- 
pany expressly  authorizes  them  to  appropriate  private 
property  for  railroad  purposes,  and  that  the  Legislature  of 
this  State  had  by  an  enactment  authorized  such  company  — 
a  railroad  company,  owning  a  line  running  in  Pennsyl- 
vania and  Ohio — with  such  powers  to  appropriate  private 
property ;  so  by  the  statutes  of  this  State  and  the  charter 
of  the  company  in  Pennsylvania,  that  company  in  this 
State  had  the  right  to  appropriate  private  property.  But 
we  are  unable  to  find  in  the  statutes  authority  for  any  for- 
eign telegraph  or  telephone  company  to  appropriate  private 
property  in  Ohio  ;  it  is,  however,  not  necessary  to  pass  upon 
this  question  in  this  case.  We  would  put  on  a  time  for  the 
taking  effect  of  this  order  such  as  would  give  the  company 
a  reasonable  time  to  acquire  by  purchase  or  appropriation, 
if  they  have  that  right,  the  right  to  maintain  their  lines 
along  and  upon  the  side  of  this  highway.  This  same  kind 
of  an  order  was  allowed  in  the  case  spoken  of  in  90  N.  Y., 
in  the  Elevated  Railway  cases. 

We  think  that  ninety  days  would  be  ample  and  suffi- 
cient time,  taking  into  consideration  the  interests  of  both 
parties. 


NEW  JERSEY,  1882.  269 


Broome  ▼.  Telephone  Co. 


By  Frazles,  J.  (additional) :  We  have  found  that  cer- 
tain matters  which  were  averred  in  the  petition,  such  as  the 
injury  to  fruit  trees,  the  injury  to  shade  trees,  the  injury  to 
the  premises  and  the  injury  to  the  ingress  and  egress  — 
the  going  in  and  out  on  the  premises,  were  in  nowise  inter- 
fered with ;  except  such  only  as  the  placing  of  the  poles 
in  the  manner  described  would  naturally  make.  The  evi- 
dence is  that  the  line  is  not  at  least  within  forty  feet  of  the 
building,  sixty  feet  from  the  entrance  to  the  bam,  and 
thirty  feet  from  the  entrance  to  the  house ;  but  we  do  not 
find  that  it  interferes  with  the  fruit  or  ornamental  trees  ; 
in  other  words,  it  does  not  interfere  with  anything  of 
the  character  which  the  statute  provides  it  shall  not. 


NoTB. — See  note   to  ML  Adams  db  Eden  Park  Inclined  Ry,   Co,  v. 
Window,  post. 


Jonathan  L  Broome  v.  The  New  York  &  New  Jersey 

Telephone  Company. 

Court  of  Chancery  of  New  Jereey,  Jan.  IS,  XS8t, 

(42  N.  J.  Eq.  141.) 
Telephons  pousb. — Abuttino  owner. — Injunction. 

a  statute  provided  that  telephone  or  telegraph  poles  could  be  erected  in 
highways  only  after  obtaining  the  consent  of  the  abutting  owner,  or,  in 
case  of  his  refusal  to  consent,  acquiring  the  right  by  condemnation. 

In  defiance  of  the  statute  and  of  the  protests  of  the  owner,  plaintiff,  with- 
out consent  or  oondenmation,  the  defendant  company  erected  its  poles 
upon  his  land. 

Mandatory  injunction  granted,  prohibiting  both  the  erection  of  more  poles 
and  maintaining  those  already  erected. 

Bill  of  injunction.  On  bill  and  affidavits,  and  order  t6 
show  cause  thereon,  and  affidavits  on  the  part  of  defend^ 
ants. 
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H,  WalliSy  for  complainant. 

M,  BglestoUy  of  New  York,  for  defendants. 

The  Chancellor  :  The  complainant  seeks  relief  against 
an  invasion  of  his  proprietary  right  to  his  land.  The 
defendants,  a  telephone  company,  withont  any  leave  or 
license  from  or  consent  by  him,  but,  on  the  other  hand, 
against  his  protest  and  remonstrance,  and  in  disregard  of 
his  warning  and  express  prohibition,  and  withont  condem- 
nation,  or  any  steps  to  that  end,  set  up  their  poles  upon 
his  land.  And  they  make  no  claim  or  pretense  of  any 
warrant  or  authority  whatever,  except  permission  given  by 
the  Essex  public  road  board,  not  to  them,  but  to  the  BeU 
Telephone  Company  of  New  Jersey,  whose  successors  they 
claim  to  be.  It  is  enough  to  say,  on  that  head,  that  it 
does  not  appear  that  the  road  board  had  any  power  to 
authorize  any  one  to  set  up  poles  in  the  land  of  the  high- 
way, and  thus  subject  the  land  to  an  additional  servitude 
besides  that  for  which  it  was  condemned.  What  has  been 
said  is  sufficient,  of  itself,  to  establish  the  right  of  the 
complainant  to  relief ;  for,  in  order  to  justify  the  defend- 
ants in  setting  up  the  poles,  it  is  necessary  for  them  to  show 
that  they  have  acquired  the  right  to  do  so,  either  by  con- 
sent or  condemnation,  from  the  owner  of  the  soil.  The 
designation,  by  the  city  or  town  authorities,  of  the  streets 
where  the  poles  may  be  set  up,  is  not  enough. 

The  act  to  incorporate  and  regulate  telegraph  companies 
(Rev.  p.  1175,  8),  while  it  provides  that  the  companies 
incorporated  under  that  act  shall,  before  setting  up  the 
poles  in  the  streets  of  any  incorporated  city  or  town,  get 
from  such  city  or  town  a  designation  of  the  streets  in  which 
the  poles  shall  be  placed,  and  the  manner  of  placing  them, 
etc.,  expressly  provides,  also,  that  the  consent  in  writing 
of  the  land  owner  must  first  be  obtained  before  the  poles 
shall  be  set.  The  supplement  to  the  act  (P.  L.  of  1880,  p. 
201)  provides  that,  upon  application  of  any  telegraph  or 
telephone  company  organized  under  the  original  act,  to  the 
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common  coimcil  or  other  legislative  body  of  an  incorpo- 
rated city  or  town  through  which  it  is  intended  to  construct 
the  lines,  the  designation  shall  be  made  ;  and  it  provides, 
also,  for  a  condemnation,  in  case  the  owner  of  the  soil 
refuses  his  consent  to  the  setting  of  the  poles  in  his  land. 

It  is  wholly  unnecessary  in  this  case  to  pass  upon  the 
question  raised  upon  the  argument  whether  the  township 
of  East  Orange,  which  has  special  municipal  powers,  is  an 
incorporated  town  within  the  meaning  of  the  above-men- 
tioned eighth  section  of  the  original  act.  When  the  bill 
was  filed,  the  defendants  were  proceeding  with  the  erection 
of  the  poles,  and,  before  the  order  to  show  cause  (which 
contained  an  ad  interim  stay)  could  be  served,  they  had, 
it  appears,  finished  setting  them.  They  now  urge  that,  if 
an  injunction  be  awarded,  it  should  not  be  such  as  to 
require  them  to  remove  the  poles,  but  should  at  most  merely 
prohibit  them  from  putting  the  cross-arms  and  wires  thereon. 
But,  as  before  stated,  their  action  in  setting  the  poles 
was  in  complete  defiance  of  the  complainant' s  rights.  There 
has  been  no  delay  in  his  application  to  this  court  for  relief. 
The  fact  that  the  setting  of  the  poles  is  finished  is  due  to 
the  activity  of  the  defendants  in  completing  the  work,  all 
of  which  was  done  after  his  earnest  assertion  of  his  rights. 
Where  a  defendant  thus  invades  the  proprietary  rights  of  a 
complainant,  he  has  no  ground  for  asking  that  the  court 
will  give  him  the  benefit  of  Ms  activity  and  persistence  in 
wrong  doing.  The  defendants  have  had  an  opportunity  of 
making  defense  under  the  order  to  show  cause.  They  have 
not  seen  fit  to  answer,  but  have  put  in  affidavits.  They 
have  shown  neither  warrant  no  excuse  for  the  act  of 
which  the  complainant  complains.  Under  such  circum- 
stances, the  court  will  not  hesitate,  in  a  proper  case,  to  grant 
a  mandatory  injunction.  Whitecar  v.  Michenor^  37  Stew. 
Eq.  6.  This  is  such  a  case.  Where  there  is  a  deliberate, 
unlawful  and  inexcusable  invasion  by  one  man,  of  another' s 
land,  for  the  purpose  of  continuing  trespass  for  the  tres- 
passer's  gain  or  profit,  and  there  has  been  neither  acquies- 
cence nor  delay  in  applying  to  this  court  for  relief,  the 
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mere  fact  that  the  trespass  was  complete  when  the  bill  wa» 
filed  will  not  prevent  an  injunction  in  the  nature  of  a  man- 
datory injunction  against  the  continuance  of  the  trespass. 
Joyce,  Prin.  Inj.  64. 

In  Ooodson  v.  Richardson^  L.  R.  9  Ch.  App.  221,  where 
water  pipes  had,  without  the  consent  of  the  owner  of  the 
floil,  been  laid  in  the  soil  of  a  highway,  an  injunction  to 
^strain  the  continuance  of  the  nuisance  was  granted.  If 
the  delay  necessary  to  make  application  for  relief  gives  the 
trespasser  an  opportunity  to  complete  his  trespass,  that 
should  not  deprive  the  injured  party  of  his  claim  to  relief. 
It  cannot  convert  the  lawless  misdeed  of  the  wrong-doer 
into  an  equity  in  his  favor. 

There  will  be  an  injunction  prohibiting  the  defendants 
from  setting  poles  upon  the  lands  in  question,  and  from 
allowing  those  which  they  have  placed  there  to  remain. 


Note. —  This  case  is  cited  in  WvnUr  v.  N,  F.  A  N,  J,  Td^h,  Ck>,,post. 
See  note  to  next  case. 


The  Mt.  Adams  &  Eden  Park  Inclined  Railway  Co. 

V.  Howard  Winslow  et  al. 

First  Circuit,  Hamilton  Co.,  Ohio,  Circuit  Court,  Nov.,  1888. 

(8  Ohio  Circ.  Ct.  R.  425.) 
Elbctbic  railboad.— Poles  m  streets.— Rights  of  ABumNa  owners. 

llie  erection  of  poles  in  streets  for  purposes  of  an  electric  railway  does  not 

impose  a  new  burden  so  as  to  require  compensation  to  or  consent  of 

abutting  owners,  to  whom  no  special  injury  results. 
The  case  is  not  exactly  analogous  to  that  arising  where  the  poles  are  to 

support  wires  for  the  transmission  of  messages  by  electricity. 
Case  of  this  series  cited  in  opinion:  Smith  v.  Cent.  Dist.  Teleph.  Co.,  ante, 

p.  237. 

Error   to  the  Court  of   Common   Pleas  of  Hamilton 
connty.     Action  for  injunction  to  restrain  erection  of  poles 
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for  a  trolley  system  of  street  cars.     Further  facts  appear  in 
opinion. 

Hamsey^  MaanoeU  <fe  Ramsey  and  E.  W.  KUtredge,  for 
plaintiff. 

Harmon^  Colston^  Ooldsmith  &  Hoadley^  for  defendants. 

Smith,  C.  J. :  We  find,  from  the  evidence  in  this  case,  that 
Hie  council  of  the  city  of  Cincinnati  has  duly  authorized  the 
plaintiff  to  construct  and  operate  an  electric  system  of  motive 
IK>wer  on  aU  the  lines  of  street  railroads  owned  and 
operated  by  it,  the  work  of  construction  to  be  done  under 
the  supervision  of  the  board  of  public  affairs  of  such  city. 
Under  the  authority  thus  granted,  and  under  the  super- 
vision of  said  board,  and  of  the  city  engineer,  the  plaint- 
iff, owning  and  operating  the  line  of  street  railroad  in  ques- 
ticMi,  running  on  Gilbert  avenue,  in  front  of  the  premises  of 
the  defendants,  and  thence  to  and  over  McMillan  and  other 
streets  of  the  city  to  the  Reading  road,  has  constructed  an 
eLectric  system  of  motive  power,  practicable  in  character ; 
and,  as  an  essential  part  of  said  system,  has  placed  a  pole 
eleven  inches  in  diameter  at  the  bottom,  and  twenty-seven 
feet  in  height,  in  front  of  defendants'  said  premises  on 
Gilbert  avenue.  It  is  placed  opposite  to  a  partition  wall 
<rf  a  three-story  building  of  the  defendants,  on  said  prem- 
ises, used  for  shops  and  lodgings,  and  close  to  the  curb- 
stone. By  the  plan  now  adopted,  similar  poles,  about  one 
hundred  feet  apart,  are  placed  on  each  side  of  the  streets 
along  which  said  line  of  street  railroad  runs,  and  said  poles 
are  opposite  to  each  other.  A  single  wire  is  stretched  on 
each  side  of  the  street  from  the  top  of  one  pole  to  the  top 
of  another  on  the  same  side,  and  from  the  top  of  each  of 
said  i)oles  a  wire  extends  to  the  top  of  the  pole  on  the 
opi)osite  side  of  the  street,  with  a  guard  wire  above  it. 
The  object  and  purpose  of  the  first  named  of  these  two 
wires  across  the  street  is,  to  support  the  two  other  wires, 
<Mie  of  which  runs  parallel  with  and  immediately  above 
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each  of  the  two  tracks  on  which  the  street  cars  of  the 
plaintiff,  propelled  by  horse  power,  have  been  running  for 
several  years  past.  The  wires  on  each  side  of  the  street  are 
intended  to  convey  a  current  of  electricity  to  assist  in  the 
propelling  of  the  cars  on  the  tracks,  as  is  also  the  wire 
extending  across  the  street.  And  the  court  further  finds 
that  there  is  no  danger  to  life  or  property  from  the  use  of 
said  wires  and  the  passage  of  the  electric  current  over  the 
same,  and  that  the  placing,  continuance  and  use  of  said 
pole  and  wires,  in  the  manner  aforesaid,  do  not  and  will 
not  work  any  substantial  injury  to  the  premises  of  said 
defendants,  or  materially  impair  their  rights  therein,  or 
operate  as  a  substantial  impediment  to  their  access  to  said 
premises. 

On  this  finding  of  facts,  what  are  the  legal  rights  of  the 
parties  ?  We  think  it  may  be  regarded  as  the  well  estab- 
lished law  of  the  State,  that  a  street  railroad  may  be  law- 
fully constructed,  maintained  and  operated,  over  and  along 
the  streets  of  a  municipal  corporation,  where  the  right  to 
do  so  has  been  granted  by  the  corporate  authorities,  with- 
out obtaining  the  consent  of  a  property  holder  (except 
that  consent  of  a  majority  of  the  property  holders  on  each 
street  so  occupied,  as  required  by  sec.  2502  Revised 
Statutes),  along  the  line  of  such  street,  unless  some  special 
or.  particular  injury  is  thereby  done  to  him.  If  such 
injury  does  result,  the  consent  of  such  person  must  be 
obtained  to  what  is,  in  effect,  an  appropriation  of  his  inter- 
est in  the  land  to  the  use  of  others,  or  his  right  therein 
must  be  acquired  in  some  way  known  to  the  law. 

The  right  to  the  use  of  the  highway  for  the  purposes  of  a 
street  railroad,  when  no  such  special  injury  results  to  an 
adjacent  land  holder,  as  we  understand  from  the  very  able 
and  instructive  opinion  of  Judge  Rani^ey  in  the  case  of 
The  Oin.  &  Spring  Orove  Aventoe  Street  Hallway  Co,  v. 
T7ie  Village  of  Cumminsvilley  14  Ohio  St.  523,  is  based  on 
this  doctrine,  that  ' '  the  use  of  such  highway  for  the  pur- 
pose of  carrying  passengers  over  the  same,  in  this  particular 
manner,  differs  in  nothing  from  the  exercise  of  the  common 
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right  of  carrying  them  by  coaches  or  omnibuses ;  and  every- 
thing needing  a  grant,  or  the  further  authority  of  law,  is 
the  right  to  place  and  maintain  in  the  highway  the  neces- 
sary conveniences  for  this  new  description  of  carriages. 
When  this  grant  is  confined  to  a  mere  occupation  of  the 
easement,  previously  acquired  by  the  public,  although  its 
enjoyment  may  require  a  restriction  upon  former  modes, 
we  can  see  nothing  in  it  but  the  control,  regulation  and 
adjustment  of  a  public  right,  so  as  to  make  it  best  answer 
the  purposes,  and  meet  the  wants  of  all  classes  of  the  com- 
munity. It  does  not  exclude  or  seriously  interfere  with 
the  original  modes  in  which  the  highway  was  used ;  but 
simply  adds  another,  in  furtherance  of  the  same  general 
object."  And,  as  stated  in  another  part  of  the  same 
opinion,  '*  in  either  of  the  modes  known  to  our  laws,  by 
which  lands  are  acquired  for  a  public  highway,  an  interest 
commensurate  with  the  attainment  of  the  objects  of  the 
acquisition  rests  in  the  public  at  large,  and  is  necessarily 
placed  under  the  exclusive  control  of  the  law-making  power. 
Whatever  is  fairly  within  the  contemplation  of  a  grant, 
whether  voluntary  or  enforced,  and  necessary  to  its  benefi- 
cial enjoyment,  is  within  the  legal  operation  of  the  instru- 
ment or  proceeding  by  which  it  is  effected. "  *  *  *  "  But 
when  new  structures  and  new  modes  of  travel  devolve 
additional  burdens  on  the  land  and  materially  impair  the 
incidental  rights  of  the  owner  in  the  highway,  they  require 
more  than  the  public  has  or  can  grant,  and  the  defici- 
ency can  only  be  supplied  by  appropriating  the  private 
right  ui)on  the  terms  of  the  Constitution."  In  this  case, 
the  tracks  of  the  street  railroad  continue  in  the  condition  in 
which  they  have  been  for  several  years  past  —  the  only 
addition  or  change  which  has  been  made  to  adapt  it  to  the 
use  of  the  electric  motor  being  the  poles  and  wires  before 
referred  to.  » If  the  structure  of  the  plaintiff  in  the  street, 
so  long  in  use,  is  not  an  invasion  of  the  rights  of  the 
defendants  (though  the  same  must  in  the  nature  of  things 
be  soTne  obstruction  to  the  highway,  but  largely  compen- 
sated in  a  populous  city  by  the  advantages  of  this  mode  of 
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teivel),  it  is  difficult  to  see  why  the  mere  placing  of  a  pole 
of  this  size,  on  the  margin  of  the  sidewalk,  at  once,  and 
necessarily,  gives  to  the  owner  of  the  adjacent  premises, 
the  right  to  prevent  it  or  to  have  it  removed.  The  side- 
walk is  only  a  part  of  the  highway,  and  is  to  be  dealt  with 
as  such,  and  it  seems  to  ns  that  a  structure  erected  thereon 
rtands  on  the  same  principle  as  those  in  the  center  of  the 
Street. 

And  why  should  the  planting  of  the  pole  in  this  instance 
be  held,  on  the  evidence,  to  entail  any  special  damages  to 
the  defendants?  It  is  not  objected  to  that  it  is  unsightly 
in  appearance,  or  unsuited  to  the  purpose  for  which  it  is 
used ;  all  that  is  claimed  is,  that  it  impedes  the  access  to 
defendants'  premises,  and  that  the  electrical  system  in  use 
is  unsafe.  We  have  found  as  a  fact  that  neither  of  these 
objections  is  well  founded.  The  margin  of  the  sidewalk  in 
cities  and  villages,  for  centuries  past,  has  been  appropriated 
for  the  placing  of  shade  trees,  public  lamp  posts,  awnings, 
hitching  posts  and  similar  structures,  and  when  they  are 
suitably  placed,  and  at  sufficient  int-ervals,  cannot,  we  think, 
be  any  material  obstruction  to  the  access  to  the  premises 
adjacent  thereto,  or  to  be  said  to  impose  new  burdens  upon 
the  land,  the  right  to  impose  which  had  not  been  acquired 
by  the  public. 

It  is  urged  upon  us  by  the  counsel  for  the  defendants,  that 
the  question  before  us  is  exactly  analogous  to  the  placing 
of  posts  for  the  carrying  of  wires  for  telegraph  or  tele- 
phone service,  and  that  while  it  may  be  true  that  the 
weight  of  authority  in  other  States  may  be  in  favor  of 
the  doctrine  that  such  use  of  the  highway  does  not  impose 
a  burden  on  the  adjacent  premises,  for  which  compensation 
must  be  made,  yet  that  the  decisions  on  the  subject  are 
eonflicting,  and  those  so  holding  are  by  divided  courts,  and 
that  in  Ohio  the  question  has  been  settled  as  to  the  use  of 
the  highway  for  such  purposes,  so  far  as  a  decision  of  the 
Circuit  Court  can  do  so,  by  the  case  of  Smith  v.  The  Tele- 
graph  Co,,  2  Circuit  Court  Rep.  259. 

Whether  a  structure  erected  in  the  public  highway  for 
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the  support  of  the  wires  for  the  transmission  of  messages 
by  electricity  stands  on  precisely  the  same  footing  as  one 
for  the  purpose  of  travel  over  the  highway  (the  original 
And  principal  object  for  which  the  public  acquired  the 
rilght)  may  be  a  question  of  doubt.  The  former  certainly 
could  not  have  been  in  the  contemplation  of  the  parties  to 
the  original  grant,  when  the  right  to  this  highway  was 
acquired,  which  was  over  fifty  years  ago.  Nor  could  it 
have  been  contemplated  that  it  would  be  used  either  for  a 
horse  railroad,  or  for  the  running  of  cars  propelled  by  elec- 
tricity, over  the  same,  for  neither  of  these  modem  improve- 
ments was  then  thought  of.  But  it  was  acquired  that  the 
public  might  travel  over  the  same  on  foot,  on  horse-back  or 
in  vehicles  of  various  kinds,  and,  as  we  have  before  stated, 
we  think  it  is  the  law  of  this  State  that  the  use  of  cars 
drawn  by  horses  on  rails  permanently  placed  in  the  road- 
way is  not  to  be  considered  per  se^  of  itself^  an  unlawful  or 
improper  change  of  the  use  of  the  highway,  or  as  imposing 
an  additional  burden  upon  the  adjacent  land.  And  if  this 
be  so,  then  the  use  of  it,  in  substantially  the  same  way,  but 
with  a  different  motive  power,  would  not  alter  the  case. 
It  is  still  a  mode  of  travel  over  the  same  highway.  While, 
therefore,  we  entertain  a  high  opinion  of  the  ability  and 
learning  of  the  court  making  the  decision  referred  to,  we 
do  not  understand  that  it  involves  precisely  the  same  ques- 
tion which  is  presented  to  us,  and  we  feel  bound  to  adopt 
what  we  think  is  the  principle  announced  by  the  Supreme 
Court  in  the  case  to  which  we  have  so  fully  referred,  and 
which  certainly  must  be  allowed  to  be  the  leading  case  in 
Ohio  on  the  questions  there  discussed. 

One  other  argument  was  presented  by  the  counsel  for  the 
defendant,  which  is  extremely  plausible,  but  which  we 
think  is  unsound,  and  it  is  one  which  is  referred  to  in  the 
decision  of  the  Circuit  Court  which  we  have  cited.  It  is 
this :  that  although  it  may  now  be  said  that  this  one 
pole  and  the  wires  strung  ui)on  it,  may  not  now  be  injuri* 
ous  to  the  defendants'  property,  what  is  to  prevent  the 
plaintiff,  when  it  desires  to  do  so,  from  placing  other  poles 
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in  front  of  these  premises,  and  a  mnch  greater  number  of 
wires  on  them?  Or  if  the  plaintiff  cannot  be  prevented 
from  doing  this,  why  may  not  the  various  telephone  or 
telegraph  companies  who  may  obtain  a  grant  from  the 
council  to  do  so,  also  plant  their  poles  in  front  of  defend- 
ants' premises,  and  string  a  vast  number  of  wires  upon 
them,  thus  practically  shutting  the  defendants  in  and 
occupying  the  entire  sidewalk  ? 

It  seems  to  us  that  the  answer  to  this  argument,  which 
was  made  by  the  counsel  for  the  plaintiff,  was  a  conclusive 
one.  This  is  a  practical  question  as  to  the  use  of  the  streets 
as  it  is  now  being  done  by  the  plaintiff.  Is  it  of  that 
exclusive  character  which  operates  to  deprive  the  defend- 
ants  of  their  rights,  by  causing  them  substantial  injury? 
If  not,  then  the  fact,  that  if  other  structures  may  be 
erected  near  to  this  property  hereafter,  great  injury  would 
result  to  the  defendants,  is  not  to  be  taken  into  considera- 
tion in  this  case,  for  it  must  be  supposed  that  when  any 
substantial  right  of  theirs  is  invaded,  the  courts  will  inter- 
fere to  prevent  it.  When  such  a  case  is  presented,  it  will 
be  time  enough  for  such  action. 

Holding  these  views,  we  think  there  should  be  a  decree 
for  the  plaintiff. 


Note. —  The  rights  of  abutting  owners  with  reference  to  the  erection 
And  maintenance  of  poles  and  wires  in  highways  is  a  subject  of  much 
importance,  especiaUy  of  late,  when  the  streets  of  cities  and  villages  are 
congested  and  even  country  highways  thickly  studded  with  these  appli- 
ances required  by  the  many  uses  to  which  the  electrical  agent  is  now  being 
applied, — and  the  courts  have  given  much  attention  to  it.  No  more  useful 
note  can  be  placed  here  than  one  referring  to  Mr.  Keasby's  very  useful 
monograph  on  Electric  Wires,  five  chapters  of  which,  being  considerably 
more  than  one  third  of  the  whole  volume,  are  devoted  to  the  particular 
subject  here  under  consideration.  His  book  was  published  in  1892,  and 
the  greater  number  of  his  cases  were  decided  subsequent  to  the  time 
covered  by  this  volume.  Such  will  appear  later  in  this  series,  together 
with  other  and  later  cases. 

It  is  not  purposed  here  to  make  any  analysis  or  comparison  of  the 
reported  cases.  Attention  may ,  however,  be  called  to  the  fact  that  while  the 
right  of  the  abutting  owners  as  to  uses  of  highways  is  sometimes  made  to 
turn  upon  his  ownership  of  the  fee  of  the  street,  the  prevailing  opinion  of 
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the  oonrts  now  seems  to  be  that  the  question  of  ownership  is  unimportant ; 
that,  as  Mr.  Keasby  concisely  put  it,  '*  the  abutting  owner,  whether  he 
owns  fee  the  or  not,  has  a  substantial  right  in  the  street,  a  right  to  have  it 
kept  for  use  as  a  street  for  access  to  his  property  and  to  afford  light  and  air^ 
and  that  this  is  a  right  of  property  which  cannot  be  taken  from  him  with- 
out compensation*" 

This  question  has  been  very  fully  discussed  in  a  series  of  cases  arising 
over  the  elevated  railroad  structures  in  the  city  of  New  York,  where  the 
fee  of  the  streets  is  concededly  in  the  city,  and  still  the  abutting  owner 
was  held  entitled  to  compensation  for  injuries  done  him. 

The  Ck>urt  of  Appeals  of  New  York  has  in  a  very  recent  case,  EeU  v.  The 
American  TeUph,  <fr  Tel.  Co,,  143  N.  Y.  133  (Oct.,  1894),  affirmed  the  right  of 
the  owner  of  land  adjoining  a  country  highway,  to  the  center  of 'which  he 
oiwned  the  soil,  to  maintain  ejectment  against  a  telegraph  and  telephone 
company  which  had  erected  its  line  upon  the  highway  without  his  consent 
and  without  condenmation. 

In  addition  to  the  foregoing  five  cases  upon  the  general  subject  of  the 
zii^ts  of  abutting  owners  as  to  the  placing  in  highways  of  poles  and  wires 
for  electrical  purposes,  see  Index  to  voL  1.  subjects  '*  Poles  and  Wires  in 
Streets :  Bights  of  Abutting  Owners,"  and  **  Eminent  Domain." 


New  Tobk  and  New  Jebsey  Telephone  Company  v. 
The  State,  Jonathan  J.  Broome,  Prosecutor. 

Court  of  Errore  and  AppecUs  of  New  Jersey,  May  tS,  1888, 

(50  N.  J.  L.  482.) 

TKLBFHONB  companies.— ElONENT  DOMAIN. 

In  a  statatorj  proceeding  to  assess  the  damages  to  an  owner  of  the  soil  of 
a  street  by  the  erection  of  a  telephone  line,  if  the  petition  and  notice  do 
not  indicate  the  location  and  height  of  the  proposed  poles,  the  number  and 
fliase  of  cross-bars  or  number  of  wires,  the  petition  is  fatally  defective. 

Appeal  by  the  defendant  below  from  judgment  of  the 
Supreme  Court.  For  facts  further  than  here  stated,  see 
atUey  p.  269. 

Theodore  Runyon^  for  plaintiff  in  error. 

Hamilton  WaUis^  for  defendant  in  error 
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The  opinion  of  the  conrt  was  delivered  by 

The  Chancellor  :  The  Supreme  Court,  by  its  judgment, 
set  aside  proceedings  for  the  appointment  of  commissioners 
to  appraise  the  damages  to  be  sustained  by  Jonathan  J. 
Broome  by  reason  of  the  erection  and  maintenance  of  tele- 
graph poles,  wires  and  other  fixtures,  in  front  of  his  lands, 
along  Park  avenue,  in  the  township  of  East  Orange,  upon 
two  grounds : 

First.  Because  the  petition  for  the  appointment  of  the 
commissioners  is  too  indefinite  to  appaise  the  commis- 
sioners of  the  burden  which  they  are  to  estimate,  and  the 
land-owner  of  the  burden  to  which  he  is  to  submit. 

Second.  Because  the  act  to  incorporate  and  regulate  tele- 
graph companies  (Rev.  p.  1174)  and  its  supplement  (Rev. 
Sup.,  p.  1022)  required  the  plaintiff  in  error  to  apply  to  the 
legislative  body  of  the  township  of  East  Orange  for  a  desig- 
nation of  the  streets  in  which  its  telegraph  poles  might  be 
placed,  before  it  could  proceed  to  have  the  damages  to 
accrue  to  individuals  assessed.  The  petition  states  that  the 
telegraph  lines  to  be  constructed  will  run  over  and  across  a 
public  road  (designated  upon  a  schedule  diagram  annexed 
to  the  petition)  which  adjoins  and  is  in  front  of  the  lands 
of  Mr.  Broome,  ' '  and  that  the  said  highway  is  required 
and  necessary  to  be  used  and  taken  for  the  purpose  of 
erecting  posts  or  poles  on  the  same  for  the  purpose  of  sus- 
taining wires  and  other  fixtures  of  the  petitioner." 

The  schedule  annexed  to  the  petition  is  a  diagram  upon 
which  Park  avenue  and  Mr.  Broome's  land  are  delineated. 
In  Park  avenue,  adjoining  the  premises  of  Mr.  Broome, 
there  appear  upon  this  diagram  five  dots,  to  indicate  tele- 
graph poles ;  but  neither  the  petition  nor  the  schedule 
mentions  a  scale  by  which  the  exact  or  even  proximate 
location  of  the  poles  may  be  determined,  or  contains  a 
description  by  which  their  size  or  other  character  may  be 
ascertained.  Nothing  either  in  the  petition  or  schedule, 
or  in  the  notice  that  was  given  to  Mr.  Broome,  indicates 
the  intended  heights  of  the  poles,  the  number  and  size  of 
the  cross-arms  they  will  bear,  or  the  number  of  wires  they 


NEW  JERSEY,  1888.  271 

Telephone  Co.  v.  State. 


will  sustain.  These  particulars  are  necessary,. in  a  case  of 
this  kind,  to  the  ascertainment  of  the  privilege  or  right  of 
way  which  is  to  be  secured.  The  statute  under  which  the 
proceediogs  have  been  taken  (Rev.  Sup.,  p.  1022,  §  2) 
requires  the  commissioners  to  assess  and  appraise  the  danx* 
ages  which  Mr.  Broome  may  sustain  by  reason  of  the  erec- 
tion and  establishing  of,  not  poles  alone,  but  completed 
telegraph  lines.  Thei)etition  and  proceedings  obviously 
fail  to  sufficiently  indicate  the  privilege  desired,  and 
therein  to  i)oint  out  the  extent  of  the  injury  contemplated, 
and  give  such  information  as  is  material  to  the  commission- 
ers in  the  proper  i)erf  ormance  of  the  duty  imposed  upon 
them,  and  to  Mr.  Broome  in  the  due  protection  of  his 
interests. 

The  Supreme  Court  was  correct  in  its  opinion  that  the 
petition  was  to  indefinite  too  be  sustained. 

Our  conclusion  upon  this  point  obviates  the  necessity  of 
expressing  an  opinion  upon  the  other  branch  of  the  case, 
upon  which  the  Supreme  Court  passed ;  and  the  act  of 
1887  (Pamph.  L.  p.  119),  has  so  changed  the  law  that  it  is 
not  a  public  utility  that  we  should  do  so. 

The  judgment  of  the  court  below  will  be  affirmed. 

JF^ar  offirmaTvce — The  Chancellor,  Chief  Justice, 
Depue,  Gabrison,  Magie,  Souddeb,  Clement,  Cole, 
MoGbegob,  Whitakeb,  10. 

For  reversal — None. 


Note. — See  Index  to  this  and  the  prior  volume,  title  "  Eminent  Domain,' 
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Hebmak  Winter  v.  The  New  York  and  New  Jersey 

Telephone  Company. 

Supreme  Court  of  New  Jersey,  Nov.  20,  1888. 

(51  N.  J.  L.  88.) 
Telephonb  ooMPAmr. — Condemnation  of  liAND  fob  foi^bb. 

Condenmation  proceedings  held  invalid  for  failure  to  comply  with  statu- 
tory requirements. 

Defects  held  not  waived  by  consent  of  the  land  owner. 

Cases  of  this  series  cited  in  opinion :  N.  Y.  ^  N.  J.  Teieph,  Co,  v.  Eaet 
Orange,  ante,  p.  138  ;  Broome  v.  N.  Y.  dt  N.  J,  Teiejph,  Co.,  ante,  p.  S59 ; 
State,  Trenton  db  N.  B.  Turnpike  Co.  et  dL  Proa.  v.  Am,  db  Eur.  Com, 
News  Co.,  vol.  1,  p.  843. 

Certiorari  to  set  aside  the  rei)ort  of  the  commissioners 
apx)ointed  to  appraise  damages. 

JR.  V.  Linddburyy  for  plaintiff. 
Frank  Bergen^  for  defendant. 

The  opinion  of  the  conrt  was  delivered  by  Van  S yokel,  J. : 
The  contest  in  this  case  is  as  to  the  validity  of  the 
proceedings  taken  by  the  defendant  company  to  assess  and 
appraise  the  damages  which  the  relator  sustains  by  reason 
of  the  erection  and  establishment  of  telephone  i)oles  upon 
and  along  his  property  on  Liberty  street,  in  the  city  of 
Plainfield,  in  this  State. 

The  proceedings  were  taken  by  virtue  of  the  act  concem- 
•ing  telegraph  companies  (Rev.  p.  1174),  and  the  supplement 
to  said  act  (Sup.  Rev.  p.  1022). 

The  first  section  of  said  supplement  provides  that  when- 
ever any  telephone  company,  organized  by  virtue  of  the 
act  to  which  it  is  a  supplement,  or  by  virtue  of  any  special 
act,  shall  apply  to  the  common  council  of  any  incorporated 
city  or  town,  through  which  it  is  intended  to  construct  their 
line,  for  a  designation  of  the  streets  in  which  the  posts  or 
poles  of  such  company  may  be  erected,  it*  shall  be  the  duty 
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of  such  common  council  to  give  to  such  company  a  writing 
designating  the  streets  in  which  the  j^osts  or  poles  shall  be 
placed,  and  the  manner  of  placing  them. 

The  i)etition  in  this  case  fails  to  show  that  the  said  com- 
pany was  organized  under  any  law  of  this  State  so  as  to  be 
within  the  operation  of  said  supplement ;  nor  does  it  appear 
that  the  common  council  designated,  in  writing  or  other- 
wise, the  streets  in  which  poles  were  to  be  placed. 

These  matters  were  essential  to  give  the  Circuit  Court 
power  to  act  in  pursuance  of  the  statute.  New  York  and 
New  Jersey  Telephone  Co.  t.  East  Orange,  15  Stew. 
Eq.  490 ;  Broome  t.  Telephone  Co.,  20  Vroom.  624 ;  S.  C, 
21  Id.  432. 

There  is  also  a  failure  to  give  a  proper  description  of  the 
poles,  and  the  premises  to  be  occupied  by  them,  so  that  the 
burden  to  be  imposed  upon  the  relator,  and  the  right  to 
be  acquired  by  the  company,  will  be  defined  and  settled. 
Our  adjudications  hold  this  to  be  a  fatal  omission.  Turn^ 
pike  V.  jffewa  Co.,  14  Vroom.  381 ;  Broome  v.  Telephone 
Co.^  supra. 

In  this  case  it  appears  afltanatively  that  the  defendant; 
company  never  applied  to  the  city  council  for  permission  to- 
erect  poles.  The  New  Jersey  Telephone  &  Telegraph  Com- 
pany obtained  such  i)ermission,  but  the  grant  of  that  com* 
pany  was  expressly  made  non-assignable,  and  therefore  the 
defendant  could  not  lawfully  succeed  to  that  license. 

These  substantial  defects  were  not  cured  by  the  neglect 
of  the  prosecutor  to  point  them  out  when  the  commis- 
sioners were  appointed,  nor  by  his  consent  to  such  appoint- 
ment. 

The  defendant  company  has  not  brought  itself  within  the 

provisions  of  these  legislative  acts  so  as  to  establish  any 

rights  under  them.     The  relator  could  waive  notice  and 

objections  to  commissioners,  and  he  could  agree  upon  the 

amount  of  damages  to  be  assessed  to  him,  but  he  could  not 

by  his  consent  give  power  to  the  court  in  a  case  not  within 

the  statute.    His  verbal  consent  to  the  taking  of  his  land, 

if  given,  would  be  revocable. 
VOL.  n— 18. 
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The  proceedings  below  should  be  set  aside,  but  without 
costs,  because  the  objections  now  relied  upon  were  not 
taken  before  the  Circuit  Court. 


NoTB. — See  Index  to  this  and  prior  volume,  title  **  Elminent  Domain. " 


The  Chicago  and  Atchison  Bbidge  Company  v.   The 
Pacific  Mutual  Telegraph  Company  et  al. 

Kansas  Supreme  Court,  Jan,  7, 1887. 

I 

(36  Kan.  118.) 

Post-roads  act.— Eminent  domain. — Injunction. 

(Head  note  by  the  court) : 

A  telegraph  company,  in  the  exercise  of  eminent  domain,  instituted  a  pro- 
ceeding to  condemn  and  appropriate  so  much  of  a  bridge  as  was  neces- 
sary to  support  a  line  of  magnetic  telegraph  proposed  to  be  built,  and 
for  the  construction,  maintenance  and  operation  of  the  same.  The 
bridge  was  built  in  pursuance  of  State  and  national  legislation,  and 
spans  the  Missouri  river  at  Atchison,  Kansas,  where  the  river  is  navig- 
able, and  where  it  divides  the  States  of  Kansas  and  Missouri.  The  com- 
pany owning  the  bridge,  claiming  that  the  condemnation  proceeding 
was  without  authority  of  law,  brought  an  action  to  enjoin  the  same, 
and  to  prevent  any  interference  with  the  bridge.  Held,  that,  before 
the  telegraph   company  can  construct  its  line  at  the  point  named, 

.  it  must  file  with  the  postmaster-general  a  written  acceptance  of  the 
restrictions  and  obligations  imposed  by  Congress  in  '  An  act  to  aid  in 
the  construction  of  telegraph  lines,  and  to  secure  to  the  government 
the  use  of  the  same  for  postal,  military  and  other  purposes,"  approved 
July  24,  1866,  and  that  the  failure  to  file  such  acceptance  is  fatal  to  the 
condemnation  proceeding. 

Case  of  this  series  cited  in  opinion :  Telegraph  Co,  v.  Texas,  vol.  1,  p. 
873. 

Appeal  from  Atchison  District  Court.  Proceeding  to 
reverse  ruling  of  District  Court,  dissolving  a  temporary 
injunction.     Facts  stated  in  opinion. 

Everest  &  Waggener^  for  plaintiff  in  error. 
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Jackson  Jk  Hayse,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by  Johkston,  J. : 
This  proceeding  is  brought  by  the  Chicago  &  Atchison 
Bridge  Company  to  reverse  the  ruling  of  the  District  Court 
of  Atchison  county  dissolving  a  temporary  injunction  which 
had  been  allowed  against  The  Pacific  Mutual  Telegraph 
Company,  and  also  Churchill  J.  White.  E.  G.  Armsby,  and 
Ed.  W.  Howe,  who  had  been  appointed  commisssioners  in 
a  condenmation  proceeding.  On  the  twenty-first  day  of 
May,  1886,  The  Pacific  Mutual  Telegraph  Company  pre- 
sented a  petition  to  the  judge  of  the  District  Court  of 
Atchison  county,  asking  the  api)ointment  of  three  commis- 
sioners to  appraise  the  value  of  the  property  proposed  to 
be  taken,  and  to  assess  the  damage  that  the  bridge  com- 
pany might  sustain  by  the  appiopriation  of  ''so  much  of 
the  railroad  and  highway  bridge  which  spans  the  Missouri 
at  the  city  of  Atchison,  and  which  extends  from  the  west 
bank  of  said  river,  in  the  State  of  Kansas,  to  the  east  bank 
thereof,  in  the  State  of  Missiouri,  as  may,  from  time  to 
time,  be  deemed  necessary  for  the  construction,  mainten- 
ance, and  operation  of  a  line  of  magnetic  telegraph,  and  to 
erect"  poles,  piers,  abutments,  arms,  brackets,  wires  and 
such  other  necessary  fixtures  for  a  magnetic  telegraph  as 
may,  from  time  to  time,  be  deemed  necessary ;  and  after 
the  same  is  erected,  and  when  necessary,  to  go  upon  said 
'pTopertj  to  repair  the  said  line  of  magnetic  telegraph." 

The  petition  gave  the  details  of  the  plan  and  materials  to 
be  used  in  the  construction  of  the  line,  and  the  manner  by 
which  the  wires  should  be  attached  to  and  supported  upon 
the  bridge.  The  application  of  the  telegraph  company  was 
granted,  the  commissioners  were  appointed,  who  gave 
notice  that,  at  a  stated  time,  they  would,  in  accordance 
with  the  prayer  of  the  i)etition,  proceed  to  make  appraise- 
ment of  the  property  to  be  taken,  and  to  assess  the  dam- 
ages of  the  bridge  company,  by  reason  of  the  construc- 
tion of  the  line  on  the  structure  of  the  bridge  company, 
when  the  present  action  was  begun,   and  the  temporary 
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injunction  allowed.  On  the  motion  of  the  defendants, 
the  temporary  injunction  was  vacated  and  discharged, 
and  this  ruling  is  the  subject  of  the  complaint. 

The  bridge  to  which  the  telegraph  company  proposes  to 
attach  its  wires  is  owned  by  The  Chicago  &  Atchison  Bridge 
Company,  a  consolidated  company  existing  under  the  laws 
of  Kansas  and  Missouri.  It  was  built  across  the  Missouri 
river  at  the  city  of  Atchison,  where  the  river  is  navigable, 
and  where  it  divides  the  States  of  Kansas  and  Missouri, 
It  appears  that,  under  an  act  of  Congress,  authorizing  the 
construction  of  the  Pacific  Railroad  system,  there  was 
granted  to  certain  railroads  the  right  and  franchise  to  con- 
struct a  bridge  over  the  Missouri  river  at  Atchison, 
Kansas,  and  the  manner  of  its  construction  was  therein 
provided  (13  U.  S.  Stat,  at  Large,  c.  216,  §  9).  Afterwards 
the  privileges,  rights  and  franchises  granted  by  that  act  to 
the  railroad  companies  for  the  building  of  the  bridge  were 
transferred  to  the  bridge  company,  upon  the  condition  that 
the  bridge  should  be  constructed  in  the  manner  provided  by 
Congress,  and  the  bridge  company  accepted  the  transfer, 
assumed  the  obligations  of  the  railroad  companies,  and 
thereafter  constructed  and  completed  the  bridge  in  accord- 
ance with  the  terms  and  conditions  of  the  act  of  Congress, 
and  of  the  assignment.  The  act  of  Congress  required  the 
bridge  to  be  built  with  suitable  and  proper  draws  for  the 
passage  of  steamboats,  and  in  such  a  manner  as  not  to 
impp^ir  the  usefulness  of  the  river  for  navigation,  to  any 
greater  extent  than  such  structures  of  the  most  approved 
character  necessarily  do.  The  bridge  was  built  with  a 
draw-span,  and  the  telegraph  company  claimed  that  the 
manner  in  which  it  proposed  to  construct  and  attach  its  line 
to  the  bridge  would  not  interfere  with  the  turning  of  the 
draw-span,  nor  with  the  performance  of  the  duties  owing 
by  the  bridge  company  to  the  general  government.  The 
bridge  company  denies  the  validity  of  the  condemnation 
proceeding,  and  insists  that,  for  several  reasons,  the  injunc- 
tion should  have  stood,  and  been  made  perpetual. 

It  is  claimed  that  the  bridge  is  already  devoted  to  a 
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public  purpose,  and  can  not  be  taken  for  another  and  differ- 
ent purpose  than  that  contemplated  by  the  charter  and  the 
act  of  Congress  under  which  it  was  built.  It  is  urged  that, 
if  the  bridge  is  burdened  with  the  lines  of  the  telegraph 
company,  the  use  and  purpose  for  which  the  bridge  was 
built  will  be  impaired  and  destroyed,  and  the  plaintiff  will 
be  obstructed  in  discharging  the  obligation  which  it  owes  to 
the  Federal  government.  It  is  also  said  that  no  necessity 
exists  for  the  building  of  its  line  upon  this  bridge ;  and, 
among  other  objections  and  complications,  the  plaintiff 
suggests  that  if  the  defendant  acquires  the  right  in  the 
bridge  which  it  seeks,  and  it  should  become  necessary  to 
remodel  the  entire  structure,  the  defendant  might  inter- 
fere, and  prevent  it  from  being  done.  Counsel  for  the 
bridge  company  say  that  such  condemnation  would,  in  any 
event,  make  a  joint  proprietorship  between  the  bridge  com- 
pany and  the  telegraph  company,  with  paramount  right  in 
neither.  In  case  of  necessary  repairs  to  the  bridge,  how 
shall  the  necessary  expense  of  such  repairs  be  paid  ?  Who 
shall  determine  the  necessity  of  such  repairs  ?  If  the  tele- 
graph company  gets  the  right  to  appropriate  so  much  of 
said  bridge,  from  time  to  time,  as  it  may  deem  necessary, 
this  is  a  perpetual  right,  and  in  fact,  if  not  in  law,  con- 
stitutes ownership  —  at  least,  proprietorship.  In  that 
event,  which  company  shall  pay  the  taxes  ?  If  both,  in 
what  proportion  ?  Who  shall  insure  the  bridge  ?  If  the 
telegraph  company  has  an  insurable  interest,  what  is  its 
proportion  ? 

We  need  not  decide  in  this  case  whether  this  and  other 
telegraph  and  telephone  companies  can  place  their  wires 
and  fixtures  upon  a  structure  which  may  not  have  been 
built  with  reference  to  supporting  such  burdens,  and  which 
is  already  devoted  to  a  spe9ific  public  use.  We  also  pass 
over  the  question  of  necessity,  and  shall  not  undertake  to 
determine  whether  the  characteristics  of  the  country  in  and 
about  Atchison  require  the  use  of  the  plaintiff's  bridge  in 
order  to  afford  the  telegraph  company  an  entrance  to  the 
State  and  city ;  or  whether  the  telegraph  company  can,  by 
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the  building  of  posts  or  piers  in  the  river  or  upon  the 
banks,  or  upon  some  of  the  islands  of  the  river,  gain  an 
entrance  into  the  State  without  interference  with  property 
in  public  use.  These  and  other  questions  that  have  been 
presented  are  purposely  passed  over,  for  the  reason  that  a 
preliminary  and  essential  step  which,  in  any  event,  is  neces- 
sary to  the  validity  of  the  condemnation  proceeding,  has 
been  omitted.  It  is  admitted  that  the  Missouri  river  is  a 
navigable  one ;  and,  under  the  commercial  clause  of  the 
Federal  Constitution,  the  power  of  Congress  over  such 
rivers,  and  in  regard  to  the  bridging  of  the  same,  is 
supreme.  It  will  also  be  conceded  that  the  telegraph  is  an 
instrumentality  of  commerce  ;  and,  under  the  same  consti- 
tutional provision,  it,  like  other  commercial  agencies 
engaged  in  interstate  traflSc,  comes  within  the  protection 
and  regulating  power  of  Congress.  Telegraph  Co.  t, 
Texas,  105  U.  S.  460.  Upon  the  subject  of  telegraphs.  Con- 
gress has  taken  aflBirmative  action,  and  has  given  authority 
and  provided  how  and  upon  what  conditions  telegraph 
lines  may  be  constructed  over  and  across  the  navigable 
(Streams  and  waters  of  the  United  States.  14  U.  S.  Stat, 
at  Large,  c.  120.     Section  4  of  that  act  provides  that, 

"  Before  any  telegraph  company  shaU  exercise  any  of  the  powers  or 
privileges  conferred  by  this  act,  such  company  shall  file  their  written 
acceptance  with  the  postmaster-general  of  the  restrictions  and  obligations 
required  by  this  act." 

The  defendant  is  seeking  to  avail  itself  of  the  privileges 
of  this  act  by  constructing  a  telegraph  line  from  the  State 
of  Missouri  into  the  State  of  Kansas,  over  a  navigable 
stream,  without  complying  with  its  requirements.  The 
obligations  and  restrictions  to  be  accepted  are  important  in 
their  character,  one  of  which  is  that  the  telegraph  line 
should  be  so  constructed  and  operated  as  not  to  obstruct 
the  navigable  streams  and  waters,  or  interfere  with  the 
travel  on  the  military  and  post-roads.  Congress  has  inter- 
vened, and  has  seen  fit  to  make  the  filing  of  a  written 
acceptance  an  essential  prerequisite  to  the  building  of  a 
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telegraph  line  over  a  navigable  stream,  and  to  the  enjoy- 
ment of  the  privileges  conferred  by  that  act,  and  its 
authority  is  paramount.  The  petition  of  the  telegraph 
company  in  the  condemnation  proceeding  does  not  show 
that  the  written  acceptance  was  filed,  and  in  argument 
counsel  lor  the  telegraph  company  practically  concede  that 
it  was  not  done ;  and  hence  we  must  hold  that  the  pro- 
ceedings were  invalid,  and  that  the  injunction  should  have 
been  continued. 

The  ruling  of  the  court  in  vacating  the  temporary 
injunction  theretofore  allowed  will  be  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  may  pro- 
perly be  taken. 

All  the  justices  concurring. 


Note. — See  Index  to  this  and  to  prior  volume,  titles  *'  Eminent  Domain  ;" 
«*Post-it)adsAct." 


The  Pacific  Mutual  Telegraph  Company  et  al.  v. 
The  Chicago  akd  Atchison  Bridge  Company. 

Kanscu  Supreme  Court,  Jan,  7, 1S87. 
(36  Kan.  118.) 

ItaiSaRAFH      COMPANY. —  CONDEMNATION. —  OBSTRUCnON      07     NATIOABLB 

8TBBAM. —  iNJXTNCnON. 

(Head  note  by  the  cotut): 
Where  a  telegraph  company  presents  an  application  to  the  judge  of  the 
District  Court  and  secures  the  appointment  of  commissioners  to  condemn 
m  right  of  way  for  a  telegraph  line  over  and  along  a  bridge  which  spans 
a  navigable  river,  and  therein  specifically  states  the  property  proposed  to 
be  taken,  and  the  particular  manner  by  which  it  is  proposed  to  attach 
the  wires  and  other  fixtures  to  the  bridge,  and  it  is  found  that  the 
method  outlined  in  the  application  will  interfere  with  the  opening  of  the 
draw  span  of  the  bridge,  and  obstruct  the  navigation  of  the  river,  the 
owner  of  the  bridge  is  entitled  to  an  injunction  to  restrain  the  company 
and  the  commissioners  that  were  appointed  from  proceeding  further 
under  the  application,  and  a  proposal  by  the  telegraph  company,  in  its 
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answer  in  the  injunction  proceeding,  to  so  change  its  plan  as  to  obviate 
the  objections,  and  which  is  a  substantial  departure  from  the  plan  stated 
in  the  application,  will  not  defeat  the  action  for  injunction. 

Erbor  from  Atchison  District  Court.  Appeal  from 
judgment  granting  injunction.     Facts  stated  in  opinion. 

Jackson  &  Royse^  for  plaintiff  in  error. 

Everest  &  Waggener^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by  Joht^^stok,  J. ; 

The  Pacific  Mutual  Telegraph  Company  presented  an 
application  to  the  judge  of  the  District  Court  of  Atchison 
county  for  the  appointment  of  commissioners  to  condemn 
the  right  to  construct  and  maintain  a  telegraph  line  along 
and  over  the  north  side  of  the  bridge  of  the  Chicago  & 
Atchison  Bridge  Company,  which  spans  the  Missouri  river 
at  Atchison,  Kansas,  and  to  appraise  the  value  and  assess 
the  damages  to  the  bridge  property  taken  for  such  purpose. 
On  this  application  commissioners  were  appointed.  After- 
ward the  bridge  company  began  an  action,  and  obtained  a 
temporary  injunction  enjoining  the  telegraph  company  and 
the  commissioners  from  proceeding  with  the  condemnation. 
Issues  were  joined,  and  trial  had  before  the  court,  which 
resulted  in  a  decree  enjoining  the  telegraph  company  from 
proceeding  farther  under  the  condemnation  proceeding 
that  had  been  instituted,  to  reverse  which  this  proceeding 
is  brought.  The  District  Court  found  and  placed  its 
decision  upon  the  fact  that  the  plans  of  the  telegraph  com- 
pany, for  the  construction  and  operation  of  its  line  across 
the  bridge,  as  stated  in  its  petition  to  the  judge  of  the  Dis- 
trict Court,  and  upon  which  the  commissioners  were 
appointed,  was  impracticable,  and  would  interfere  with  the 
opening  of  the  draw-span  of  the  bridge,  and  with  the  navi- 
gation of  the  river.  This  fact  cannot  well  be  questioned 
by  the  plaintiffs  in  error,  as  the  testimony  upon  which  it 
was  found  had  not  been  brought  here ;  and  that  the  company 
cannot  in  anyway  interfere  with  the  turning  of  the  draw- 


KANSAS,  1887.  281 


Telegraph  Co.  et  al.  t.  Bridge  Co. 


span,  or  obstruct  the  navigation  of  the  river,  is  conceded. 
In  its  answer  filed  in  the  injunction  proceeding,  the  tele- 
graph company  outlined  and  proposed  another  plan  for  the 
construction  of  its  line,  which  it  claimed  would  not  inter- 
fere with  the  operation  of  the  draw-span  or  with  the  navi- 
gation of  the  river  ;  but  this  plan  was  a  substantial  depart- 
ure from  the  one  upon  which  the  commissioners  were 
api)ointed  to  condemn  the  right  of  way  across  the  bridge. 

It  is  now  contended  .that  it  was  unnecessary  to  state  in 
the  petition  what  property  was  intended  to  be  appropriated, 
or  how  the  wires  of  the  telegraph  company  were  to  be 
attached  to  the  bridge,  and  therefore  the  company  was  at 
liberty  to  disregard  the  plans  stated  in  the  petition,  and  to 
have  the  commissioners  that  were  appointed  proceed  upon 
another  and  a  different  one.  The  petition  or  •  application  is 
the  initiatory  step  or  basis  of  the  condemnation  proceeding. 
It  is  required  to  be  in  writing,  and  from  it  the  judge  deter- 
mines whether  a  case  is  presented  for  the  exercise  of  the 
right  of  eminent  domain.  In  this  case  the  condemning 
party  stated  particularly  what  use  it  proposed  to  make  of 
the  bridge,  and  detailed  the  manner  in  which  it  proposed 
to  attach  its  wires  and  other  fixtures  to  the  same.  The 
conmiissioners  were  appointed  to  appraise  the  damages 
which  the  bridge  company  would  suffer  if  the  property  was 
so  taken.  They  gave  notice  that  they  would  proceed  under 
the  plan  named  in  the  petition,  and  from  that  notice  the 
bridge  company  received  information  of  how  it  and  its 
property  were  to  be  affected. 

It  may  be,  as  the  telegraph  company  contends,  that  only 
a  general  allegation  of  its  purpose  was  necessary  in  the 
I>etition,  and  that  a  detailed  statement  of  the  manner  of 
construction  was  not  required  under  the  statute ;  but  that 
is  not  this  case.  There  is  no  complaint  that  the  petition 
was  too  general  or  too  meager  in  its  statement,  but  rather 
that  it  contained  too  much.  The  company  has  chosen  to 
specifically  state  its  purpose  and  plans,  and  has  thereby 
made  out  its  own  case.  That  which  is  proposed  and  threat- 
ened to  do  is  confessedly  impracticable  and  unauthorized 
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by  law,  and  afforded  the  bridge  company  sufSicient  grounds 
to  maintain  injunction. 

It  is  said  that  the  new  plan  is  practicable  and  proper, 
but  it  was  not  suggested  until  the  action  to  enjoin  had  been 
begun  and  only  then  in  the  answer  filed  in  the  injunction 
proceeding;  and  the  extent  of  the  decree  in  the  present 
case  is  to  restrain  the  telegraph  company  from  carrying  out 
the  first  plan,  or,  in  other  words,  from  proceeding  farther 
under  the  petition,  order  and  notice,  which  proposed  to  do 
that  which  the  law  does  not  permit  to  be  done.  The  decree 
rendered  does  not  prevent  the  company  from  presenting 
another  application,  and  instituting  another  condemnation 
proceeding,  providing  that  which  is  asked  for  is  within  the 
law.  It  appears  from  the  records  of  this  court  that  the 
telegraph  company  has  abandoned  the  first  application,  and 
is  now  prosecuting  another  one,  wherein  it  attempts  to 
obviate  the  objections  raised  in  the  first. 

We  think  there  was  no  error  in  the  ruling  of  the  District 
Court,  and  its  judgment  must  be  affirmed. 

All  the  justices  concurring. 


Note. —  See  Index  to  this  and  to  prior  volume,  title  **  Eminent  Domain.** 


Memphis  Bell  Telephone  Company  v.  Mes.  L.  E.  Hunt 

Supreme  Court  of  Tennessee,  April,  1886. 

(16  Lea,  456.) 

Trespass. —  Overhangino  branches. 

A  telephone  company  has  no  right,  under  a  license  from  village  authorities 
permitting  it  to  erect  its  line  in  a  street  and  cut  away  limbs  of  trees  that 
might  be  in  the  way,  to  enter  the  yard  of  a,  private  house,  and  cut  off 
limbs  of  a  tree  standing  there,  to  which  the  consent  of  the  owner  had 
been  refused. 
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App£AL  from  judgment  for  plaintiff  in  action  for  tres- 
pass.    Defendant  below  is  plaintiff  here. 

Postan  &  Postan,  for  telephone  company. 

M.  JR.  PaUerson^  for  Mrs.  Hunt. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  damages  from  the  telephone 
company  for  entering  upon  the  premises  of  the  plaintiff  at 
twelve  or  one  o'clock  at  night,  and  cutting  certain  limbs  on 
trees  growing  in  her  yard  in  the  city  of  Memphis,  or  Taxing 
District. 

The  plaintiff  had  refused  positively  to  give  the  employees 
and  agents  of  the  company  permission  to  cut  the  limbs 
specified,  and  so  the  entry  and  cutting  was  done  in  the 
unusual  manner  si)ecified.  The  defendant  had  obtained 
from  President  Hadden  of  the  Taxing  District,  in  pursu- 
ance of  authority  granted  by  the  board  of  police  and  fire 
commissioners  of  the  district,  the  right  of  way  over  Lauder- 
dale street  for  the  telephone  line,  the  location  of  the  line  to 
be  fixed  by  the  city  engineer.  Defendant  was  also  granted 
authority,  says  President  Hadden,  to  cut  away  limbs  over- 
hanging the  streets  and  sidewalks,  that  might  interfere 
with  the  construction  and  operation  of  their  lines,  but  he 
adds,  defendant  was  to  pay  any  damages  that  had  to  be 
paid.  He  stated  further,  that  these  permits  meant  only 
light  of  way,  and  in  no  case  should  interfere  with  the 
security  of  private  property ;  that  he  did  not  assume  to 
aettle  controversies  of  that  kind,  and  the  permit  gave  no' 
control  over  private  property. 

The  line  of  telephone  poles  was  located  under  the  direc- 
tion of  the  city  engineer  immediately  at  the  curbing  on  the 
west  line  of  Lauderdale  street,  and  the  foreman  of  the  tele- 
phone company  says  the  engineer  told  him  he  might  cut 
away  any  overhanging  limbs  that  interfered  with  the  con- 
struction of  the  line.  In  fact,  a  line  had  been  previously 
constructed,  but  the  j)oles  were  deemed  too  low  by  the  com- 
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pany,  and  a  new  set  of  poles  were  being  placed  in  the  same 
places  as  the  old,  but  taller. 

The  company  must  stand  on  the  privilege  it  has  obtained 
from  the  city  authorities,  as  shown  by  their  own  witness, 
President  Hadden,  so  far  as  their  right  to  occupy  the 
street  and  build  the  line  thus  authorized.  There  is  noth- 
ing in  this  record  from  which  we  can  see  these  parties 
had  any  rights  beyond  what  Is  stated  above ;  no  claim  of 
authority  to  enter  upon  private  property  by  virtue  of  char- 
ter privileges,  or  in  the  exercise  of  any  right  of  eminent 
domain. 

The  court,  among  other  things,  charged  the  jury,  that  if 
defendant,  by  its  agents,  entered  upon  the  inclosure  of 
plaintiff,  against  her  will,  for  the  purpose  of  cutting  the 
trees  or  limbs,  it  was  trespass ;  and  this  was  so  even  if  it 
was  done  for  the  purpose  of  clearing  a  space  for  their  wires 
outside  the  enclosure,  in  case  they  had  the  right  to  clear 
such  space. 

The  jury  found  a  verdict  for  plaintiff  for  $250.  The 
referees  recommend  a  reversal  on  two  grounds,  we  believe : 
First,  the  improper  admission  of  testimony  of  President 
Hadden,  to  the  eftect  that  three  of  the  defendant's 
employees  had  been  brought  before  him,  as  presiding  judge 
of  the  police  court,  and  fined  $3  tor  the  misdemeanor,  in 
cutting  the  trees  of  plaintiff.  The  record  says  this  ques- 
tion was  objected  to  by  defendant  in  general  terms,  as 
incompetent  and  irrelevant,  but  permitted  to  go  to  the 
jury.  Second,  because  the  charge  of  the  court  in  refer- 
ence to  the  implied  license  by  the  corporate  authorities, 
to  permit  the  limbs  of  the  trees  to  grow  over  the  street,  to 
be  inferred  from  the  fact  that  this  had  been  permitted  for 
many  years,  was  unnecessary,  erroneous  and  irrelevant. 
We  see  no  reversible  error  in  this  last  proposition  of  the 
referee.  It  is  at  most  an  abstraction,  so  far  as  the  facts  of 
the  case,  as  found  in  this  record,  go. 

The  only  issue  was,  whether  the  defendant  showed  any 
legal  authority  for  the  entry  on  the  premises  of  the  plaint- 
iff.    The  right  claimed  was  under  the  permission  of  Presi 
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dent  Hadden,  and  no  how  else,  so  far  as  appears  in  the 
proof.  It  is  certain,  even  if  he  had  authority  to  grant  the 
right  to  enter  on  plaintiff  s  premises,  he  had  not  done  so.  He 
had  granted  only  the  right  to  locate  the  line  along  the 
streets,  the  location  to  be  fixed  by  the  city  engineer,  and 
the  defendant  was  also  authorized  to  cut  away  any  limbs 
interfering  with  the  construction  of  their  line,  overhanging 
the  street,  but  even  as  to  this,  he  says,  the  defendant  was 
to  pay  any  damages  inflicted  on  owners  of  property.  He 
adds,  his  permits  only  gave  the  right  of  way  on  the  street, 
but  in  no  case  were  to  interfere  with  private  property, 
as  he  did  not  assume  to  settle  controversies  of  that  kind. 

This  being  so,  defendant  shows  no  shadow  of  right  to 
enter  on  the  premises  of  plaintiff,  and  cut  the  limbs  off 
her  trees  near  the  body  of  the  tree,  thus  greatly  disfigur- 
ing the  shade  trees  in  the  yard  of  a  city  home,  as  shown 
by  the  proof.  It  is  true,  defendant's  witnesses  insist  that 
the  limb  could  only  be  cut  in  this  way  ;  plaintiff  swears  the 
contrary,  and  we  see  that  the  fact  is  as  she  swears,  for  it 
would  have  been  easy,  with  a  self -supi)orting  ladder,  to  have 
drawn  down  the  overhanging  limbs  and  sawed  them  off,  and 
thus  remove  the  obstruction. 

Be  this  as  it  may,  it  is  clear  the  court  charged  correctly, 
that  the  defendant  had  no  authority  to  enter  on  the 
premises  and  cut  away  the  limbs,  the  plaintiff  having  posi- 
tively forbidden  the  trespass,  and  a  march  was  stolen  on 
her,  and  it  done  at  midnight,  as  said  by  the  employees,  a 
most  unusual  time  for  such  work.  But  it  is  seen  from  this 
issue  that  the  question  of  license  to  let  the  limbs  grow 
over  the  street  was  totally  irrelevant  and  immaterial  in  the 
case.  It  is  true,  it  is  now  argued,  these  limbs  were  a  public 
nuisance,  and  might  have  been  abated  by  any  one,  but  the 
proof  shows  no  such  thing ;  on  the  contrary,  it  is  shown 
they  did  not  interfere  at  all  with  the  use  of  the  street  by 
the  general  public,  and  we  can  see  their  shade  over  the 
sidewalk  would  be  grateful  to  parties  walking  the  street  in 
warm  weather,  and  thus  be  a  public  advantage  rather  than 
interfere  with  their  use.    The  limbs  only  interfered  with 
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this  private  corporation  in  the  prosecution  of  their  bnsi« 
ness  in  the  precise  way  most  convenient  to  them,  as  it  is 
shown  they  might  have  had  their  line  so  located  as  not  to 
interfere  at  all  with  the  trees,  but  at  probably  less  conveni- 
ence, or,  it  might  be,  slightly  additional  expense.     *     ♦ 


Nora.— See  note  to  W.  U,  Tel.  Co.  v.  Satterfidd,  post. 


Widow  J.  L.  Tissot  et  al.  v.  Great  Sotjtheen  Tele- 
graph AND  Telephone  Company. 

LoutMiana  Supreme  Courtt  Dec,  5, 1887, 

(39  La.  An.  996.) 

Electric  wires  in  streets.— CumNQ  ovERHANoma  limbs.— DAMAass. 

A  company  which  undertakes,  under  a  contract  with  a  municipal  corpora* 
tion-  to  do  a  work  of  public  improvement,  such  as  laying  a  fire  alarm 
telegraph,  has  no  right  to  invade  the  premises  of  an  abutting  proprietor, 
and  cut  off  the  limbs  of  trees  overhanging  the  sidewalk,  and  which  do 
not  obstruct  the  use  of  the  sidewalk,  or  when  the  posts  and  wires  could 
have  been,  with  less  or  no  inconvenience,  located  elsewhere. 

In  estimating  the  damage  caused  by  mutilating  ornamental  trees,  the  rule 
may  be  invoked  that  damages  are  due  in  cases  of  imlawful  deprivation 
of  some  legitimate  gratification,  although  the  same  are  not  measurable 
in  money. 

Case  of  this  series  cited  in  opinion :  Irtpin  v.  Ot,  So,  Teleph,  Co,,  vol.  1, 
p.  709. 

Appeal  from  Civil  District  Court  for  the  parish  of 
Orleans.  Action  for  damages  for  trespass.  Facts  stated 
in  opinion. 

Bayne^  Denegre  &  Bayne^  for  defendant  and  appellant. 

Henry  P,  Dart^  for  plaintiffs  and  appellees. 
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Bebmubez,  C.  J.:  This  is  an  action  to  recover  $2,500 
damages  for  trespass  on  plaintiffs'  premises,  injury  done 
to  valuable  trees  thereon,  etc.,  by  employees  of  the  defend- 
ant's company,  which  action  is  characterized  as  wanton, 
malicious,  and  violative  of  the  rights  of  petitioners. 

After  issue  joined  by  a  general  denial,  the  case  was  tried, 
and  a  judgment  rendered  for  $750  damages,  from  which  the 
defendant  company  appeals. 

The  facts  do  not  appear  to  be  disputed;  with  the  district 
judge,  we  find  them  to  be  the  following : 

The  plaintiffs  are  the  owners  of  the  property,  which  cost 
$12,000  years  ago,  and  has  been  continually  since  improved. 
At  a  distance  of  between  one  and  two  feet  within  the 
front  line  railing  there  were  four  full-grown  magnolia 
trees,  planted  more  than  20  years  ago,  which  had  been 
carefully  nurtured  and  trimmed  and  which  presented  an 
imposing  appearance.  They  were  planted  two  on  each 
side  of  the  entrance  gate,  at  a  distance  of  between  12 
and  15  feet  apart. 

During  the  summer  of  1886  employees  of  the  defendant 
company  entered  the  premises,  and  climbmg  the  trees  to 
some  25  feet  from  the  ground,  actually  did  cut  off  from 
two  of  them  a  number  of  Umbs  projecting  on  the  street,  so 
as  to  leave  an  open  space  in  the  foliage,  varying  from  25  to 
40  feet  in  circumference. 

In  justification,  the  company  urges  that  permission  for 
the  cutting  of  the  limbs  had  been  previously  obtained ;  that 
the  branches  projected  over  and  into  the  street,  and  were 
an  obstruction,  operating  as  a  nuisance,  which  the  city  of 
New  Orleans  had  the  right  to  remove ;  that  the  cutting 
complained  of  was  done  in  execution  of  a  contract  between 
the  company  and  the  corporation,  for  the  latter' s  benefit, 
or  public  improvement,  namely,  the  construction  of  a  fire 
alarm  telegraph  through  its  streets,  over  a  designated 
route,  under  the  supervision  of  the  commissioner  of  police 
and  public  buildings ;  that  the  trees  in  question  were  on 
that  route,  and  the  limbs  cut  off  were  an  impediment  to  the 
execution  of  the  contract ;  that  no  more  limbs  were  cut 
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than  was  necessary,  and  the  legal  presumption  is  that  it  was 
done  properly. 

The  company  repels  the  charges  of  malice  and  negli- 
gence, holding  that,  in  the  absence  of  such,  only  actual  and 
compensatory  damages  can  be  claimed ;  that  there  is  no 
proof  of  real  damage,  and  that  punitory  damages  cannot 
be  allowed. 

Hence,  error  is  charged  in  the  judgment  below,  and  its 
reversal  is  asked. 

The  evidence  shows  that  when  the  acts  complained  of 
were  consummated,  the  plaintiffs  were  away  from  the  State, 
and  that  there  lived  on  the  premises  a  female  servant,  who 
had  a  daughter  some  12  years  old.  A  gardener  occasionally 
would  come,  merely  to  keep  the  garden  in  good  condition. 

There  is  nothing  to  show  that  any  authority  was  obtained 
from  either  of  the  occupants  ;  but,  even  if  there  was  proof 
to  that  effect,  it  could  not  be  considered,  for  the  plain 
reason  that  the  keepers  of  the  property  had  been  placed 
upon  it  for  its  protection,  and  not  for  its  destruction,  to  any 
extent,  and  that  any  permission  from  them  to  the  contrary 
was  bound  to  be  violative  of  their  trust,  and  so  of  no  value 
and  protection. 

Granting  the  contract  for  the  building  of  the  fire  alarm 
telegraph  with  the  city,  it  by  no  means  follows  that  under 
that  contract,  which  is  absolutely  reticent  on  the  subject, 
the  defendant  company  acquired  from  the  city  the  right  to 
do  that  which  is  charged  against  it. 

There  is  no  doubt  that  the  streets  and  sidewalks  of  a  city 
are  not  subject  to  any  proprietary  right  or  interest  on  the 
part  of  abutting  proprietors.  Irtuin  t.  Telephone  Co.,  37 
Ann.  67 ;  Hill  v.  Railroad  Co.,  38  Ann.  606. 

They  are  things  which  belong  in  common  to  the  inhabit- 
ants of  cities,  and  to  the  use  of  which  all  the  inhabitants  of 
the  place,  and  even  strangers,  are  in  common  entitled.  R. 
C.  C.  455,  458 ;  Board  of  Liquidaiion  v.  Nefix>  Orleans,  32 
Ann.  915. 

Neither  can  the  right  of  the  city  to  regulate  the  use  of 
streets  and  sidewalks  be  disputed,  for  it  has  that  privilege, 
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not  only  as  an  inherent  power  to  its  corporate  existence, 
but  also  because  its  charter  specially  vests  it  with  the 
prerogative. 

Board  of  Liquidation  v.  Nevo  Orleans^  32  Ann.  915 ; 
charter  1882,  sees.  7  and  8,  pp.  20  and  21. 

It  is  well  settled  that,  whether  the  municipal  corporation 
holds  the  fee  of  the  street  or  not,  the  true  doctrine  is  that  it 
can  do  aU  acts  appropriate  or  incidental  to  a  beneficial  use 
by  the  public,  only  where  it  acts  in  a  prox)er  and  careful 
manner,  for  it  is  then  only  that  the  adjoining  proprietor 
cannot  complain. 

It  is  perfectly  true  that  a  municipal  corporation  may, 
when  authorized,  expropriate  for  the  purpose  of  opening 
streets  and  making  sidewalks,  and  that  it  may  cut  down 
trees,  dig  up  the  earth,  and  may  make  culverts,  drains  and 
sewers  upon  or  under  the  surface,  grade,  and  level ;  in  fine^ 
do  any  proper  act  which  may  improve  the  use  of  the^ 
thoroughfare  and  enhance^  public  convenience ;  but  that 
cutting  of  trees,  digging  up  of  earth,  and  the  other  acts,. 
must  be  confined  within  the  limits  of  the  streets  which 
extends  over  the  space  between  the  front  lines  of  property 
holders,  on  both  sides,  sidewalks  included.  It  follows, 
therefore,  the  city  could  not  enter  the  premises  of  the 
abutting  proprietors,  cut  down  their  trees,  or  dig  up  the 
earth  on  their  premises.  DUlon  on  Municipal  Corp.,  3d.  ed. 
§  688  (544),  p.  684. 

It  is  true  that  under  its  charter,  already  cited,  the  city  is 
expressly  vested  with  the  power  "^o  suppress  all  nuis- 
ances f '  but  this  must  be  construed  so  as  to  apply  to  cases 
of  nuisances  clearly  so^  to  the  deteriment  of  public  health 
and  public  convenience ;  for  otherwise  the  removal  or  abate- 
ment would  be  unlawful. 

Wood  in  his  treatise  on  the  subject  of  nuisances^  sub- 
stantially uses  the  following  language  (sec.  740) : 

"  When  the  Legislature  confers  upon  the  city  the  power  to 

remove  nuisances,  this  power  confers  authority,  provided 

the  thing  be  a  nuisance,  and  produces  such  an  injury  that 

an  individual  injured  thereby  might  remove,  but  not  other- 
VOL.  n — 19. 
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wise,  and  if  the  authorities  abate  a  nuisance,  they  are  sub- 
ject to  the  same  perils  and  liabilities  as  an  individual,  if  the 
nuisance  is  not  in  fact  a  nuisance.  *  *  *  It  would, 
indeed,  be  a  dangerous  power  to  repose  in  municipal  corpo- 
rations to  permit  them  to  declare,  by  ordinance  or  other- 
wise, anything  a  nuisance  which  the  caprice  or  interests  of 
those  having  control  of  its  government  might  see  fit  to  out- 
law, without  being  responsible  for  aU  the  consequences, 
and,  even  if  such  power  is  expressly  given,  it  is  utterly 
inoperative  and  void,  unless  the  thing  is  in  fact  a  nuisance, 
or  was  created  or  erected  after  the  passage  of  the  ordinance 
and  in  defiance  of  it. 

The  fact  that  a  particular  use  of  property  is  declared  a 
nuisance  by  an  ordinance  of  the  city,  does  not  make  that 
use  a  nuisance,  unless  it  is  in  fact  so,  and  comes  within 
the  idea  of  a  nuisance.  Hence,  authority  conferred  by  an 
ordinance  of  the  city  is  no  protection  against  liability, 
unless  its  unlawful  character  is  clearly  established.  There- 
fore (except  in  cases  of  great  public  emergency,  when  the  emer- 
gency may  be  safely  regarded  as  so  strong  as  to  justify 
extraordinary  measures,  upon  the  ground  of  paramount 
necessity,  or  when  the  use  of  property  complained  of  is  so 
clearly  a  nuisance  as  to  leave  no  room  for  doubt  on  the  sub- 
ject), it  is  a  better  course  to  secure  an  adjudication  from  the 
courts  before  proceeding  to  abate  it. 

The  author  next  proceeds,  enumerating  the  recognized 
cases  in  which  municipal  corporations  may  abate  nuisances. 

In  the  present  instance,  there  is  nothing  to  show  that  the 
overhanging  of  limbs  of  trees  on  the  sidewalks  from  within 
the  property  has  ever  been  declared  by  law  or  ordinance  or 
even  considered  as  a  nuisance. 

In  a  case  in  which  it  was  claimed  that  a  veranda,  extend- 
ing over  a  sidewalk,  was  a  nuisance,  as  being  an  obstruc- 
tion of  light  and  view,  which  ought  to  be  abated,  a  previous 
court  said  that,  as  to  verandas  of  the  kind  erected  by  the 
defendant,  which  the  evidence  shows  to  have  become  so 
common  of  late  years,  they  are  obviously,  so  far  as  the 
public  is  concerned,  a  great  improvement  as  compared  with 
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the  hanging  galleries  and  wooden  sheds  which  extend  only 
to  the  half  or  the  third  of  the  width  of  a  sidewalk  and 
from  which  the  drip  in  rainy  weather  is  so  great  an  annoy- 
ance to  foot  passengers.  These  modem  verandas,  on  the 
contrary,  afford  a  perfect  shelter  from  the  snn  and  weather 
to  passers  by  the  front  of  the  houses  to  which  they  are 
attached.  In  sultry  climates,  the  necessity  of  shade  from 
the  sun,  to  health  and  comfort,  has  universally  introduced 
the  custom  of  balconies  or  verandas,  which,  in  this  respect, 
are  equally  beneficial  to  the  inmates  of  the  houses  and  to 
wayfarers.     Durant  v.  Bidden^  12  Ann.  747. 

It  is  to  be  noted  that  the  property  in  the  instant  case  is 
situated  in  the  suburban  or  rural  part  of  the  city,  in  front 
of  a  water-course,  known  as  ''bayou,"  and  that  right  next 
to  the  trees,  on  the  street  side,  there  exists  a  small  side- 
walk of  between  two  and  three  feet  in  width. 

To  those  who  live  in  this  climate,  particularly  during  the 
hot  summer  months,  when  the  thermometer  points  to  about 
100,  when  not  more,  it  would  be  needless  to  argue  that  the 
over-hanging  of  branches  of  magnolia  trees  on  such  side- 
walks is  no  nuisance,  but,  on  the  contrary,  actually  proves 
of  great  relief,  not  only  against  the  heat,  but  also  some- 
times even  against  the  rain  itself. 

The  court  can  take  judicial  notice  of  the  fact,  that  on 
many  sidewalks  in  the  city  and  its  suburbs  or  outskirts, 
there  has  been  planted  a  number  of  trees,  and  it  knows  that 
this  is  done  with  the  formal  sanction  of  the  municipal 
authorities,  though  subject  to  its  good  pleasure  only. 
JeweU's  Dig.  519. 

The  principles  announced  by  Wood  were  expressly 
recognized  in  this  State,  in  Kennedy  v.  Phelps,  10  La.  227, 
and  Jewell' s  were  enforced  in  the  case  of  Pontchartrain  H.  H. 
Co,  V.  Jf/'ew  Orleans^  27  Ann.  162,  in  which  the  city  was  con- 
demned to  pay  $30,000  for  having  pulled  down  the  depot 
of  the  company,  which  had  been  considered  a  nuisance,  and 
which  was  not  in  fact  such. 

The  same  views  were  entertained  in  the  case  of  City  v. 
Wirej  20  Ann.  600,  in  which  a  contractor,  who,  in  laying  the 
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pavement  on  a  banquette  on  one  of  the  streets,  took  up  or 
destroyed  common  shade  trees  which  had  been  planted 
there,  was  held  liable  in  damages,  and  condemned  accord- 
ingly, although  he  claimed  not  to  have  acted  with  malice. 

The  defendants  have  called  our  attention  to  what  was 
said  in  the  Case  of  the  Earl  of  Lonsdale^  2  B.  &  C.  311, 
by  Mr.  Justice  Bert,  and  which  is  to  the  effect  that  the 
permitting  the  branches  of  trees  to  extend  so  far  beyond 
the  soil  of  the  owners  of  the  trees  is  an  unequivocal  act  of 
negligence  which  the  injured  party  may  abate  without 
notice ;  but  the  learned  justice  adds  that  the  security  of 
lives  and  property  may  sometimes  require  so  speedy  a 
remedy  as  not  to  allow  time  to  call  on  the  person  on  whose| 
property  the  nuisance  has  arisen  to  remedy  it,  and  that,  in 
all  other  cases,  persons  should  not  take  the  law  into  their 
own  hands,  but  follow  the  advice  of  Lord  Hale,  and  appeal 
to  a  court  of  justice. 

It  may  well  be  that,  under  the  circumstances  under  which 
the  litigation  arose,  the  learned  justice  thought  himself 
authorized  to  announce  what  he  deemed  to  be  a  principle, 
but,  from  his  own  language,  this  course  could  be  justified 
only  where  security  to  life  and  property  would  require  a 
speedy  remedy. 

In  France,  whose  system  derives  from  the  Koman  law, 
from  which  we  have  borrowed  the  great  bulk  of  our  legisla- 
tion, the  code  provides  with  more  regard  to  the  rights  of 
ownership,  that  he  on  whose  property  the  branches  of  the 
trees  of  the  neighbor  overhang  may  compel  the  latter  to  cut 
those  branches.     C.  N.  672. 

It  further  declares,  however,  that  if  it  be  the  roots  that 
have  encroached,  he  has  the  right  to  cut  them  himself. 
Same  article. 

Our  code,  art.  691,  on  the  subject,  is  to  the  effect  that  if 
the  neighbor  suffers  any  damage  from  the  trees,  he  can 
oblige  the  owner  to  have  them  torn  up  or  their  branches 
cut  off,  which  extend  over  his  estate.  It  makes  the  same 
provision  as  the  French  code  when  the  roots  invade  his 
estate. 
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Had,  by  some  accident,  the  limbs  of  the  trees  on  plaint- 
iff s  property  been  detached  therefrom,  and  fallen  across 
the  sidewalk,  remaining  there,  so  as  to  prevent  the  use  of 
it  by  wayfarers,  there  is  no  doubt  that  the  city  or  any  per- 
son injured,  could  have  had  the  right,  the  obstruction 
proving  a  nuisance,  the  necessary  remedy  having  to  be 
applied  at  once,  to  remove  it  some  way  or  other  without 
any  notice  to  the  proprietor  of  the  trees,  even  had  it  been 
necessary  to  enter  upon  the  premises  as  an  indispensable 
means  to  accomplish  the  removal,  but  doing  no  more 
damage  than  would  be  essential  to  effect  the  object, 
remaining  liable  for  any  wanton  or  uncalled  for  injury. 
The  existence  of  the  emergency  alone  would  justify  the 
interference.  U.  S.  Dig.,  Vol.  IX,  "Nuisance,"  p.  649, 
Nos.  62,  63,  67  and  68 ;  Cooley  on  Torts,  47. 

It  is  upon  this  principle  that,  while  recognizing  the 
rights  of  the  defendant  to  put;  up  poles  and  run  wires 
thereon,  this  court  has,  in  the  Irwin  case,  37  Ann.  67, 
relieved  the  defendant,  because  the  right  had  been  exercised 
with  as  little  inconvenience  as  possible  to  the  plaintiff  and 
to  the  public. 

Tne  argument  is  fallacious,  and  a  begging  of  the  ques- 
tion, that,  in  this  case,  although  the  limbs  were  not  strictly 
a  nuisance,  they  were  obstacles  in  the  way  of  a  public 
necessary  improvement,  which  had  to  be  instantly  removed ; 
for  it  is  not  found  that  it  was  actually  impossible  to  put 
tip  the  posts  and  run  the  wires  at  any  other  place  or 
otherwise  than  through  the  space  occupied  by  the  branches 
and  the  foliage. 

It  is  apparent,  from  an  inspection  of  the  map  or  plat  in 
evidence,  that  it  would  have  been  easy  to  have  planted  the 
telegraph  posts,  and  run  the  wires  on  them,  on  the  other 
side  of  the  street,  on  the  embankment  of  the  bayou, 
without  interfering  with  the  towpath  used  for  cordelling 
schooners  and  other  crafts  up  and  down  the  water  course. 

It  is  likewise  manifest  that,  even  if  the  posts  could  not 
have  been  erected  elsewhere,  there  existed  no  reason  what- 
ever to  cut  the  limbs  of  the  trees,  so  as  to  leave  in  the  f  oli- 


294  AMERICAN  ELECTRICAL  CASES,       [vol.  2 

Tissot  et  al.  v.  Telegraph  and  Telephone  Co. 

■  -  !■  -  II  ■■- 

age  an  open  space  ranging  from  twenty-five  to  forty  feet 
in  circumference,  or  eight  to  thirteen  feet  in  diameter  for 
the  mere  purpose  of  running  through  that  space  an  almost 
imperceptible  wire. 

It  remains  to  be  known  how  long  it  will  take  for  other 
limbs  and  other  foliage  to  grow  which  will  fill  up  the  large 
opening  thus  unnecessarily  made. 

In  the  mean  time  the  injury  done  has  surely  not  been 
fully  repaired. 

While  treating  of  the  right  which  a  party  may  have  of 
.removing,  himself  and  without  noticCy  a  nuisance  reaUy 
so,  Cooley,  in  his  work  on  Torts,  says :  The  fact  that  he  is 
taking  the  law  into  his  own  hands  imposes  upon  himself  a 
special  obligation  to  keep  clearly  within  the  necessity  which 
justifies  it,  and  if  he  is  guilty  of  wanton  or  unnecessary  vio- 
lence, he  is  liable  for  the  excess. 

Prom  the  premises  it  clearly  foUows  that  as  the  over- 
hanging of  the  limbs  cut  by  the  employees  of  the  defendant 
company  was  not  a  nuisance,  and  surely  not  such  as 
required  and  authorized  an  immediate  removal  by  the 
city,  the  company,  or  any  other  person,  the  entry  on  the 
premises  and  the  cutting  were  wanton  acts  which  constitute 
a  trespass,  and  an  infliction  of  injury  to  property  and  feel- 
ings, which  demands  the  allowance  of  compensation  to  the 
injured  party.  That  party  in  default  is  surely  not  the  city, 
for  it  never,  expressly  or  impliedly,  directly  or  indirectly, 
authorized  any  one  of  its  officials,  or  even  the  defendant 
company,  to  commit  the  trespass  or  inflict  the  damage.  So 
that  the  responsibility  rests  upon  the  defendant  company 
alone,  whose  employees  represented  it  and  did  the  acts  com- 
plained of,  in  the  performance  of  service  assigned  to  them 
in  the  ordinary  course  of  their  employment,  and  which  acts 
the  company  could  have  prevented  by  giving  proper 
instructions  or  pursuing  some  different  course.  While  the 
rights  of  corporations  will  be  recognized,  the  obligations 
under  which  they  are  placed  to  respect  those  of  others  must 
be  enforced. 

It  is  hardly  necessary  to  refer  to  authorities  to  show  that 
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the  acts  done  constitute  a  trespass  and  entitle  the  plaintiffs 
to  an  indemnity.  Attention,  however,  is  called  to  Suther- 
land on  Damages,  vol.  3,  pp.  864,  374,  385,  398,  469;  Cooley 
on  Torts,  63,  64;  R.  C.  C.  1934 ;  Delacroix  v.  Yillere^  11 
Ann.  39 ;  City  v.  Wire^  20  Ann.  500  ;  Hardy  v.  Stevenson^ 
39  Ann.  172  ;  Keene  v.  Lizardi^  8  L.  26 ;  BruLard  v.  Cah 
hounj  13  Ann.  445 ;  8aU  LaJce  City  v.  HolUsteTy  118  U.  S. 
256,  and  authorities  therein,  all  referred  to  in  the  elaborate 
opinion  of  our  learned  brother  of  the  District  Court. 

It  is  evident  that  the  plaintiffs  have  sustained  injury  in 
the  wanton  invasion  of  their  premises,  in  the  unjustified 
destruction  of  their  property,  in  the  deprivation  of  ma- 
terial, physical  and  moral  enjoyment,  in  the  endurance 
of  aggrieved  feelings,  and  in  the  apprehension  of  a  possi- 
bly irremediable  wrong,  for  aU  of  which  they  are  en- 
titled to  compensatory  damages. 

The  law  on  the  subject  of  assessments  of  damages  in  cases 
of  offences  and  gtuisi  offences  leaves  much  discrection  to 
the  judge  or  jury.     R.  C.  C,  1928. 

The  evidence  shows  the  value  of  the  trees,  what  it  would 
cost  to  replace  them,  how  long  it  would  take  for  the  newly 
planted  trees  to  acquire  the  size  of  those  mutilated.  It 
establishes  that  these  were  ornaments  to  the  property, 
planted  by  Mr.  Tissot.  It  does  not  put  a  value  upon  the 
disapi)ointment,  mortification,  and  other  sufferings  of  the 
plaintiffs,  as  such  things  cannot  be  said  to  be  measurable 
and  appreciable  in  dollars,  though,  when  there  has  been  a 
mental  endurance,  some  adequate  pecuniary  compensation 
must  be  made. 

The  Code  provides  that,  in  cases  of  unlawful  deprivation 
of  some  legitimate  gratification,  although  the  same  are  not 
appreciated  in  money,  yet  damages  are  due.  R.  C.  C.  1934 ; 
McOary  v.  City  of  Lafayette^  4  Ann.  440  ;  Black  v.  Rail- 
Twxd  Co.,  10  Ann.  33.  We  deem  that,  under  the  circum- 
stances, the  damage  done  is  daily  being  repaired,  and  that, 
in  the  course  of  time,  it  will  hardly  be  perceptible,  so  that 
the  original  condition  of  things  will  be  fully  restored. 
We  do  not  think,  however,  in  the  absence  of  any  fixed  rule 
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for  the  allowance  of  such  damages,  that  the  plaintiflEs  are 
entitled  to  recover  the  amount  allowed  below.  It  is,  there- 
fore, adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  amended  so  as  to  allow  the  plaintiffs  four  hundred 
dollars  ($400)  instead  of  seven  hundred  and  fifty  dollars 
($750),  and  thus  amended,  it  is  afltened,  appellees  to  pay- 
costs  of  appeal. 


Note. — See  note  to  next  case. 


Western   Union  Telegraph   Company    v.    Mary    E. 

Satterfield. 

Appellate  Courts  of  Illinoia,  March  i,  1889. 

(34  m.  App.  386.) 

Telegraph  company.—  CumNo  trees.—  Trespass. 

It  being  part  of  the  duty  of  an  agent  of  a  telegraph  company  to  cut  trees 
upon  adjacent  land  whenever  they  were,  or  might  be,  in  his  opinion, 
dangerous  to  tne  telegraph  line,  if  he  err  in  the  exercise  of  such  discre- 
tion and  commit  trespass  in  cutting  particular  trees  which  he  believes 
to  be  dangerous,  he  is  acting  in  the  line  of  his  duty,  and  the  company 
is  liable  in  damages  for  the  trespass. 

Appeal  from  the  Circuit  Court  of  Jefferson  county. 

George  B.  Leonard^  for  appellant. 

Pollock  &  Pollock^  for  appellee. 

Phillips,  J.:  Action  for  trespass  brought  by  appellee 
against  appellant,  for  cutting  timber.  A  trial  by  jury  was 
had,  and  a  verdict  and  judgment  for  $100.  There  is  no  con- 
troversy as  to  the  fact  of  the  injury  and  the  amount  of 
damage. 
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The  questioii  presented  is,  whether  the  cutting  was  by  the 
agent  of  the  company,  or  under  his  direction,  and  whether, 
if  so  done,  the  agent  was  acting  within  the  line  of  his 
employment.  Corporations  can  act  only  by  agents,  and 
where  a  person  acts  openly  and  publicly  as  the  agent  of  a 
corporation,  we  must  presume  authority  in  persons  who  are 
I)ermitted  to  so  act  for  them.  B.j  H.  I.  &  Si.  L.  R.  JR.  Co. 
V.  Wilcox,  66  Dl.  417. 

The  evidence  shows  that  the  poles  that  sustain  the  wires 
of  the  telegraph  company  stand  in  the  right  of  way  of  the 
Louisville  &  Nashville  Railroad  Company,  and  about 
twenty-five  feet  from  the  center  of  the  track.  Adjoining 
the  right  of  way,  and  near  the  line  of  the  telegraph  com- 
j)any's  wires,  the  trees,  the  cutting  of  which  is  the  subject- 
matter  of  this  suit,  were  standing. 

T.  E.  Robson,  the  road-master,  testifies  that  "Mr.  Kar- 
berry  was  line  repairer  for  appellant;  have  seen  him  repair- 
ing wires  and  putting  up  poles ;  he  was  often  doing  such 
repairs.  The  duty  of  the  line  repairer  is  to  examine  liQes 
and  wires,  see  that  the  lines  are  not  obstructed,  remove 
trees  or  anything  dangerous." 

M.  F.  Jolly  testifies  that  he  "was  section  foreman  of  the 
section  along  which  the  cutting  was  done.  The  chopping 
was  done  under  the  direction  and  control  of  Mr.  Karberry, 
who  was  in  the  employ  of  the  telegraph  company,  and  was 
present  and  pointed  out  the  trees  to  be  cut,  and  no  cutting 
was  done  except  of  trees  thus  pointed  out." 

Under  the  direction  of  Karberry,  trees  twenty-five  feet  or 
more  south  of  the  right  of  way  were  cut.  Witness  was 
directed  by  the  assistant  road-master  to  report  with  his 
men  to  'Karberry,  and  cut  such  trees  as  might  be  pointed 
out.  That  Karberry  was  the  line  repairer  for  appellant, 
and  his  duties  were  such  as  stated  by  Robson,  is  not  con- 
troverted, nor  is  the  fact  that  he  directed  the  cutting  of  the 
trees.  Being  so  in  the  employ  of  the  company,  it  was  his 
duty  to  remove  trees  or  anything  dangerous  to  the  line. 

Tlie  determination  of  what  might  be  dangerous  was  thus 
left  to  him.     If,  in  determining  that  particular  trees  were 


398  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Telegraph  Company  v.  Satterfield. 

dangerous,  or  might  be  so,  he  was  mistaken  in  the  exercise 
of  a  discretion  left  to  him,  it  is  still  his  act,  in  the  discharge 
of  his  work  of  removing  trees  or  anything  dangerous  to  the 
line,  as  determined  by  him.  If,  in  determining  what  might 
be  dangerous  to  the  lines  of  the  company,  he  believed  the 
trees  on  appellee's  land  were  so,  and  to  remove  them  com- 
mitted a  trespass,  that  trespass  was  conmiitted  by  the  agent 
of  the  company,  in  the  discharge  of  his  duties  to  the  com- 
pany, as  he  determined  those  duties,  which  were  by  the 
company  left  to  him  to  determine.  It  was  therefore  in  the 
line  of  his  employment.  Cooley  on  Torts,  538 ;  C.^St.P.A 
F.  li,  R,  Co.  V.  McCarthy,  20  El.  385 ;  P.  <fe  R.  R.  R.  Co. 
V.  Derby,  14  How.  468 ;  Rounds  v.  Del.,  etc.,  R.  R.  Oo.^  64 
N.  Y.  129  ;  Howe  v.  NewmarcTi,  12  Allen,  49. 

We  therefore  hold  the  appellant  was  guilty  of  the  tres- 
pass charged.  We  find  no  error  in  the  giving  or  refusing 
instructions,  and  the  judgment  is  afltened. 

Judgment  affi/rmed. 


Note. —  In  CHlchriat  v.  The  Dominion  Telegraph  Company ,  Supreme 
Ck>urt  of  New  Brunswick,  8  Rugslej  &  Barbridge,  558,  affirmed,  without 
opinion,  by  the  Supreme  Court  of  Canada,  the  action  was  in  trespaas  for 
cutting  oS  branches  from  trees  overhanging  a  highway.  It  arose  as  fol- 
lows: 

A  statute  gave  the  defendant  the  right  to  go  upon  land  and  take  such 
part  as  should  be  necessary  for  its  line  ;  to  go  upon  the  land  to  make  sui^ 
veys  and  set  out  and  ascertain  such  parts  as  it  should  think  necessary ; 
and  to  build  its  line,  "  as  and  where  the  said  company  shall  think  neces- 
sary and  convenient. "  ''Provided,  always,  that  the  said  company  shaU  not 
cut  down  or  mutilate  any  shade  or  ornamental  tree,  unless  it  ehaU  be 
necessary  for  the  erection,  use  or  safety  of  its  line." 

The  statuta  provided  for  the  apxx>intment  of  an  arbitrator  to  settle  dis- 
putes as  to  the  land  to  be  taken  or  damages  to  be  paid. 

The  trees  in  question  were  on  one  side  of  the  road. 

The  defendants  pleaded  that  they  thought  it  necessary  to  cut  the 
branches.  The  plaintiff,  in  demurring  to  the  plea,  set  up  that  there  were 
trees  on  only  one  side  of  the  road,  and  that  the  telegraph  line  might  have 
been  built  on  the  other  side. 

The  court  sustained  the  demurrer,  holding  that  it  was  necessary  for  the 
defendant  to  allege  and  prove  the  actual  necessity  of  the  act  complained  of. 

Also  held  that  the  arbitration  clause  of  the  statute  did  not  apply  in 
such  a  case. 
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William  B.  Sheldok  v.  The  Western   Union   Tele- 

OBAPH  Company. 

New  York  Supreme  Court,  OenercU  Term,  Second  Dept,  Fd>.  11, 1889. 

(51  Hun.  691.) 
Use  of  hiqhway  bt  teleosaph  ooicpany. 

The  use  of  a  highway  by  a  telegraph  company  for  the  maintenance  of  its. 

line,  though  with  legislative  permission,  being  subject  to  the  public  use, 

the  company  must  not  obstruct  the  road  so  as  to  make  it  dangerous  for 

public  travel. 
Therefore  held,  that  for  injuries  caused  to  a  traveler  using  due  care,  by 

collision  of  his  carriage  with  a  guy-wire  used  to  support  its  ix>les,  the 

telegraph  company  was  properly  found  liable. 

Action  for  damages.  Trial  at  Circuit,  Dutchess  county. 
Appeal  by  defendant  from  judgment  on  verdict  for  plaint- 
iff and  from  order  denying  motion  for  new  trial  upon  the 
judge's  minutes.    The  facts  appear  in  the  opinion. 

Herbert  E.  Dickson^  ton  appellant 

William  R.  Woodin^  for  respondent. 

Babnabd,  p.  J. :  There  is  some  conflict  in  the  testimony 
ui>on  minor  points,  but  upon  the  whole  it  is  clearly  proven 
that  the  defendant  operated  lines  of  telegraph  wire  along 
the  road  in  question  ;  that  it  maintained  a  telegraph  pole 
at  a  point  where  there  was  an  angle  in  the  road,  so  that  the 
tendency  was  that  the  pole  would  fall  away  from  the  road. 
This  pole  was  quite  close  to  the  fence.  To  prevent  the  pole 
from  falling  away  from  an  upright  position,  the  defendant 
sank  a  stone  close  to  the  traveled  part  of  the  highway  and 
fastened  a  wire  to  it,  and  carried  the  wire  to  the  telegraph 
pole  above  ground,  and  attached  it  to  the  pole.    By  means 
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of  this  anchor  and  wire,  the  pole  was  held  firm.  There 
were  two  apple  trees  on  the  sapie  side  of  the  road  as  the 
anchor  stone,  which,  when  in  leaf,  prevented  the  wire 
being  seen  by  persons  using  the  highway.  There  was  a 
bank  on  the  opposite  side  of  the  road,  which  forced  the 
travel  close  to  the  sunken  stone.  The  accident  happened  in 
August,  1886,  and  about  6  o'clock  in  the  afternoon.  The 
plaintiff  was  driving  a  team  of  horses  along  the  road.  A 
man  with  a  wagon  was  ahead  of  him,  and  this  naan  pulled 
his  horses  towards  the  bank  to  let  plaintiff  go  by.  The 
plaintiff  turned  out  far  enough  to  escape  the  wagon,  and  in 
doing  this  the  wire  caught  the  carriage  of  plaintiff  between 
the  box  and  the  wheel,  and  caused  great  injury  to  the 
plaintiff.  He  was  pulled  out  of  the  wagon  by  the  horses, 
which  were  freed  from  the  carriage  by  the  force  of  the 
collision  with  the  wire.  The  question  is  a  peculiar  one  in 
this,  that  both  parties  had  a  right  to  use  the  road :  the 
plaintiff  because  it  was  a  public  highway,  and  the  defend- 
ant because  of  legislative  permission  to  use  the  highway. 
The  first  question  is,  which  right  is  paramount  ?  High- 
ways are  well  established  and  defined  in  law.  The  right  to 
use  them  as  they  have  been  accustomed  to  be  used  from 
time  immemorial  cannot  be  questioned.  The  right  of  the 
defendant  is  subject  to  the  public  user.  The  defendant 
may  not  use  the  road  so  as  to  obstruct  or  render  dangerous 
the  public  travel.  If  this  correctly  states  the  rights  of  the 
parties,  a  case  of  injury  by  negligence  of  defendant  is 
clearly  made  out.  The  wire  between  the  stone  and  the 
pole  was  not  easily  seen  under  favorable  circumstances. 
The  wire  was  so  close  to  the  road  that  it  was  a  dangerous 
snare  to  travelers,  and,  besides  this,  the  road  was  so  narrow 
by  reason  of  the  bank,  and  the  traveler's  view  was  so 
obstructed  by  the  trees,  that  the  jury  were  justified  in  find- 
ing the  defendant  guilty  of  negligence. 

The  evidence  fails  even  to  make  a  debatable  question  in 
respect  to  the  plaintiff's  negligence.  He  did  not  see  the 
wire  because  he  could  not  for  the  trees  and  the  invisible 
nature  of  a  small  wire  between  the  stone  and  the  pole.    He 
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tamed  out  no  further  than  was  prudent  to  pass.  The  per- 
,  sons  in  each  vehicle  so  testify,  and  the  anchor  was  so  close 
to  the  traveled  part  of  the  highway  as  to  cause  a  collision 
under  these  circumstauces. 

There  are  several  exceptions  to  the  refusal  to  charge 
specific  requests.  The  general  charge  is  faultless,  and  the 
requests  were  all  either  addressed  to  propositions  which  had 
no  evidence  to  support  them,  or  were  addressed  to  the  effect 
which  certain  findings  upon  particular  facts  would  have 
upon  the  general  question  of  negligence  and  contributory 
negligence,  which  was  submitted  to  the  jury  upon  the  gene- 
ral evidence  in  the  case.  The  refusal  to  charge  on  such 
propositions  vras  not  erroneous,  where  the  charge  as  to  the 
general  question  of  negligence  was  plain  and  accurate. 
The  damages  found  by  the  jury  were  moderate,  and  fully 
justified  by  the  evidence.  The  judgment  should  therefore 
be  afiirmed,  with  costs. 

Pbatt,  J.,  concurred. 

Judgment  and  order  denying  new  trial  afltrmed,  with 
costs. 


Note. —  This  case  was  affirmed  by  the  Ck>urt  of  Appeals,  without 
opinion,  in  121  N.  T.  697. 

See  Iin>EX  to  this  and  to  prior  volume,  title,  '*  Poles  and  Wires  in  Streets: 
Duty  to  the  Traveling  Public." 

Also,  note,  1  Am.  Elec.  Cas.  262. 

In  Wolfe  V.  Erie  Telegraph  and  Telephone  Co.,  U.  S.  Circuit  Court, 
Eastern  District  of  Texas,  decided  Dec.  10, 1887,  reported  83  Federal  Rep. 
890,  the  plaintiff  Bought  to  recover  damages  for  injury  caused  by  the  col- 
lision of  his  buggy  with  a  telephone  pole,  the  horse  having  become  fright- 
ened and  run  into  the  pole.  The  court  charged  that  the  defendant  had 
sufficient  authority  from  the  city  to  erect  the  pole,  and  that  the  only 
question  for  the  jury  was  whether  or  not  the  pole  was  a  dangerous  obstruc- 
tion.    Upon  the  legal  question  involved  he  charged  as  follows : 

"  Again,  when  a  public  street  has  been  once  lawfully  opened  and  has 
become  a  public  highway,  the  sovereign  power  may  abolish  it  or  change 
it,  but  there  is  no  power,  except  in  time  of  war  or  public  calamity,  that 
can  lawfuUy  authorize  the  permanent  erection  of  an  obstacle  dangerous 
in  its  character  to  the  persons  or  property  of  the  public  in  traveling  to  and 
fro  therein.  The  grant  of  a  permit  or  direction  to  locate  a  pole  or  post  in 
a  street  extensively  used  by  the  public  as  a  general  thoroughfare,  both 
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for  pleasure  drives  and  business  vehicles,  in  order  to  be  a  valid  grant,  or 
to  be  rightfully  there,  must  not  only  be  in  accordance  with  the  authority 
ordinarily  conferred  by  statutes  and  ordinances,  but  must  also  be  made 
subject  to  the  determination  of  a  jury  as  to  whether  the  pole  or  post  so 
located  is  in  point  of  fact  dangerous  to  the  public  in  the  use  of  such  street, 
including  all  the  contingencies  incident  to  the  lawful  use  of  the  same.** 

Sheffield  v.  CerUrcU  Union  Telegraph  Co,,  U.  S.  Circuit  Ck>urt,  Northern 
District  of  Ohio,  Eastern  Division,  April,  1888, 36  Fed.  R.  164,  was  also  a 
collision  case,  and  the  trial  judge  said  in  his  charge : 

'*  The  statutes  of  Ohio  provide  that  the  telephone  company  might  occupy 
for  its  poles  a  part  of  the  public  highway,  but  must  not  do  it  so  as  to 
incommode  the  public  in  the  use  of  the  highway.  In  the  location  of  its 
poles  in  the  highway  the  defendant  was  required  to  exercise  reasonable 
care,  so  as  not  to  incommode  persons  having  a  right  to  use  the  road  for 
all  purposes  of  travel.  This  use  means  the  ordinary  and  reasonable  use  of 
the  highway  for  all  purposes  for  which  highways  are  usually  used  by  the 
public." 

In  W.  U.  Tel.  Co.  v.  Eyaer,  91  U.  S.  495,  note,  reversing  2  Col.  141,  the 
agents  of  the  telegraph  company  were  engaged  in  putting  up  a  wire,  and 
it  was  about  two  feet  from  the  ground  when  the  plaintiff  came  along  on 
horseback  and  his  horse  became  entangled  in  the  wire,  causing  the  injury 
complained  of.  The  judgment  for  plaintiff  was  reversed  for  error  of  the 
trial  judge  in  charging  the  jury  that  they  might  allow  compensatory 
damages.  But  the  appellate  court  say  :  "The  omission  to  station  flag 
sentinels  or  to  give  some  other  proper  warning,  while  the  men  were 
engaged  in  putting  up  the  wire,  was  an  act  of  negligence,  entitling  the 
plaintiff  to  compensatory  damages." 

Pennsylvania  Teleph.  Co.  v.  Vamau,  15  Atl.  R.  624  (Supreme  Court  of 
Penna.  1888)  was  an  action  brought  by  the  wife  and  infant  child  of  a  mstn 
whose  death  had  been  caused  by  collision  of  his  load  of  furniture  with  a 
telephone  wire.  The  principal  questions  raised  were  as  to  contributory 
negligence  and  burden  of  proof. 

A  case  not  based  on  negligence  of  an  electrical  company,  but  still  relating 
to  the  respective  rights  of  such  companies  and  of  the  traveling  public,  in 
highways,  is  N.  Y.  and  N.  J.  Teleph.  Co.  v.  Dexheimer,  UN.  J.  Law 
Journal,  246,  which  gives  the  charge  to  a  jury.  The  defendant,  for  the 
purpose  of  moving  a  house,  had  cut  certain  wires  belonging  to  the  plaintiff. 
A  city  ordinance  permitted  wires  to  be  maintained  at  the  height  of  not 
less  than  twenty  feet,  and  the  trial  judge  charged  that  as  to  all  wiree 
under  that  height  the  defendant  was  justified,  but  not  as  to  those  of  greater 
height ;  and  submitted  to  the  jury  simply  the  question  of  fact  as  to  the 
height  of  the  wires. 
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The  Trustees  of  the  Village  of  Geneva,  Respondents, 
V.  The  Brush  Electeio  Gomtany  of  Cleveland, 
Appellant. 

N.  Y,  Supreme  Court,  Oeneral  Term,  Fifth  D^t,,  Jan.  11, 1889, 

(50  Hun,  581.) 
Poles  in  strklt.— Recx>vkby  over. 

An  electric  lighting  company,  which  merely  uses,  with  the  consent  of  a 
municipal  corporation,  a  pole  which  had  been  placed  by  another  com- 
pany, is  not  liable  to  recovery  over  at  the  suit  of  the  municipality  ujion 
the  hitter's  being  defeated  and  the  pole  adjudged  a  nuisance  as  to  its 
location  but  not  as  to  its  use,  in  an  action  brought  by  one  who  had 
received  personal  injuries  because  of  it. 

Appeal  by  defendant  from  a  judgment  recovered  at  Cir- 
cuit, Ontario  county.  A  runaway  horse  had  collided  with 
an  electric  light  pole.  The  village  trustees  having  been 
sued  and  a  judgment  recovered  and  paid  by  them,  this 
action  was  brought  to  recover  over  against  an  electric  light 
company  then  using  the  pole. 

Wtti.  E.  Gushing^  for  appellant. 

Arthur  Mose^  for  respondent.  • 

D WIGHT,  J. :  This  was  an  action  over,  by  the  plaintiflfs, 
on  a  judgment  recovered  against  them  by  one  Maloney  for 
personal  injuries  caused  by  an  obstruction  maintained  by 
the  defendant  in  one  of  the  streets  of  the  plaintiff  s  village. 
The  defendant  was  under  a  contract  with  the  plaintiffs  to 
light  the  streets  of  the  village  by  electricity.  A  contract 
to  that  purpose  was  first  made  in  May,  1884,  with  the 
**Bm8h-Swan  Electric  light  Company  of  New  England." 
Under  that  contract  the   plaintiff   designated   the  places 
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where  the  electric  lamps  should  be  put,  one  of  which  places 
was  at  the  intersection  of  Exchange  and  Jackson  streets. 
Thereupon  the  Brush-Swan  Company,  early  in  June,  1884, 
for  the  purpose  of  supporting  the  lamp  so  located,  erected 
the  pole  which  constituted  the  obstruction  complained  of  in 
the  action  of  Maloney.  It  was  erected  on  the  east  side 
of  Exchange  street,  and,  together  with  a  pole  diagonally 
opposite  on  Jackson  street,  served  to  support  the  wires  from 
which  a  lamp  was  suspended  over  the  intersection  of  the 
two  streets.  Afterwards  the  Brush-Swan  Company  trans- 
ferred all  its  rights  and  interests  under  the  contract  above 
mentioned  to  the  defendant ;  and  on  the  5th  of  December, 
1884,  the  latter  company  entered  into  a  contract  with  the 
plaintiffs,  by  which  it  undertook,  with  unimportant  modifi- 
cations, "to  fulfil  the  conditions  of  the  said  agreement  of 
the  Brush-Swan  Electric  Light  Company."  On  the  2nd 
of  June,  1885  (the  above-mentioned  contracts  having 
expired  by  limitation),  the  parties  to  this  action  entered 
into  a  new  contract  to  the  same  purpose,  which  contained 
the  provision  :  "Lamps  to  be  about  thirty-five  feet  high, 
and  to  be  as  now  located  ;"  and  on  the  10th  day  of  the  same 
month  the  accident  occurred  which  was  the  basis  of  the 
former  action.  The  pole  then  stood  as  it  had  been  origi- 
nally placed  by  the  former  contractor,  a  year  before.  No 
objection  had  ever  been  made  by  the  plaintiff  to  its  loca- 
tion, but,  on  the  contrary,  as  the  court  below  expressly 
finds,  it  had  been  permitted  to  remain  there  "by  the  con- 
sent of  the  plaintiffs. '*  This  finding  is  one  of  fact,  made 
in  response  to  the  request  of  the  defendant,  and  is,  of 
course,  conclusive  upon  the  plaintiffs,  who  have  neither 
appealed  from  the  judgment,  nor  excepted  to  any  of  the 
findings.  There ^  is  a  further  finding  to  the  effect  "that 
general  directions  were  given  to  the  agent  of  the  Brush- 
Swan  Electric  Company  to  set  said  pole  inside  of  the  curb." 
This  finding  was  excepted  to,  and  seems  to  have  been  with- 
out evidence  tending  to  sustain  it.  Code  Civ.  Pro.,  §§  992, 
993.  There  was  no  direction  which  specified  or  included 
this  pole.     The  only  general  direction  given,  at  any  time. 
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on  the  subject  of  the  location  of  poles,  related  to  those 
employed  in  an  experimental  circuit  which  was  set  up  by 
the  Brush- Swan  Company,  before  any  contract  was  made, 
and  which  did  not  include  the  pole  or  the  location  in  ques- 
tion. We  have,  then,  the  affirmative  finding  that  the 
plaintiffs  consented  to  the  maintenance  of  this  pole  by  the 
defendant  in  the  position  in  which  it  was  located  when  the 
contract  was  assumed  by  the  latter,  and  in  which  it  remained 
when  the  injury  was  sustained  for  which  judgment  was 
recovered.  By  that  judgment  the  pole  so  located  was 
adjudged  to  be  a  nuisance,  for  which  the  plaintiff  was 
responsible  to  the  i)arty  injured.  But  the  court,  at  the  cir- 
cuit, found  as  a  conclusion  of  law  that  '^as  between  the 
plaintiff  and  defendant  •  herein  the  pole  in  question  was  not 
maintained  by  the  concurrence  of  the  plaintiff."  It  is  not 
made  quite  clear  what  distinction  was  intended  between  the. 
terms  "consent"  and  "concurrence,"  or  in  what  sense  it 
can  be  said  that  this  pole  was  maintained  with  the  consent,.. 
and  without  the  concurrence,  of  the  plaintiffs.  If  the  main- 
tenance of  the  pole  had  involved  any  affirmative  action  on. 
the  part  of  the  defendant,  it  might  have  been  said  that  such 
action  was  without  the  participation  or  co-operation  of 
the  plaintiffs ;  but,  as  we  have  seen,  no  such  action  was 
involved.  The  defendant  had  neither  set,  nor  reset,  [nor 
rex>aired  the  i)ole.  *  It  had  simply  left  it  (with  the  consent 
of  the  plaintiffs)  where  it  was  placed  by  the  former  con- 
tractor. Or  if  the  injury  for  which  recovery  was  had,  had 
resulted  from  the  use  of  the  pole,  it  might  properly  have 
been  found  that  the  plaintiffs  did  not  participate  in  such 
use.  But  it  must  be  observed,  it  was  in  the  location,  and 
not  in  the  use,  of  the  pole  that  the  nuisance  consisted.  No 
wrongful  or  negligent  use  was  alleged  or  proved.  The 
injury  to  Maloney  resulted,  not  from  any  use  of  the  pole, 
but  only  from  its  location.  That  it  was  permitted  to  remain 
in  that  location,  with  the  consent  of  the  plaintiffs,  is  affirm- 
atively found ;  and,  as  we  have  seen,  no  further  concur- 
rence on  the  part  of  the  plaintiffs  was,  in  the  nature  of  the 

case,  possible.    Under  these  circumstances,  consent  and 
VOL.  n— 20. 
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concurrence  seem  to  be  convertible  terms.  Such  being  the 
case,  the  plaintiffs  are  in  the  position  of  joint  wrong- 
doers—  in  the  same  fault  with  the  defendant — and  hence 
not  entitled  to  claim  indemnity  or  contribution  from  the 
latter. 

The  general  rule,  which  denies  indemnity  or  contribution 
to  joint  wrong-doers,  is  elementary.  The  cases  in  which 
recovery  over  is  permitted  in  favor  of  one  who  has  been 
compelled  to  respond  to  the  party  injured  are  exceptions  to 
the  general  rule,  and  are  based  upon  principles  of  equity. 
Such  exceptions  obtain  in  two  classes  of  cases:  Firsts 
where  the  party  claiming  indemnity  has  not  been  guilty  of 
any  fault  except  technically  or  constructively,  as  where  an 
innocent  master  is  held  to  respond  for  the  tort  of  his  servajit 
acting  within  the  scope  of  his  employment;  or,  second, 
where  both  parties  have  been  in  fault,  but  not  in  the  same 
fault,  towards  the  party  injured,  and  the  fault  of  the 
party  from  whom  indemnity  is  claimed  was  the  primary 
and  efficient  cause  of  the  injury.  Very  familiar  illustrationfi 
of  the  second  class  are  found  in  cases  of  recovery  against 
municipalities  for  obstructions  to  the  highways  caused  by 
private  persons.  The  fault  of  the  latter  is  the  creation  of 
the  nuisance ;  that  of  the  former,  the  failure  to  remove  it 
in  the  exercise  of  its  duty  to  care  for  the  safe  condition  of 
the  public  streets.  The  first  was  a  positive  tort,  and  the 
efficient  cause  of  the  injury  complained  of ;  the  latter,  the 
negative  tort  of  neglect  to  act  upon  notice,  express  or 
implied.  Of  the  latter  class  are  the  cases,  cited  by  counsel 
for  the  respondents,  of  The  Village  of  Port  Jervis  v.  First 
National  Bank,  96  N.  Y.  650  ;  ViUage  of  Seneca  Falls  v. 
ZalinsJciy  8  Hun,  575 ;  City  of  Rochester  v.  Montgomery^ 
72  N.  Y.  65 ;  Lowell  v.  Boston  and  Lowell  Railroad  Cor- 
opration,  23  Pick.  24.  The  case  at  bar  is  distinguished  from 
these  and  all  similar  cases,  by  the  fact,  affirmatively  found 
by  the  court,  that  the  plaintiffs  consented  to  the  mainten* 
ance  of  the  pole  in  the  position  in  which  the  defendant 
received  it  from  the  former  contractor.  In  most  of  the 
cases  of  this  class  the  notice  to  the  municipality,  which 
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charges  it  with  negligence,  is  constructive  merely  (see 
Lowell  V.  B.  &  L,  R.  R.  Corporation^  supra)\  but,  even 
though  the  fact  of  negligence  be  established  by  proof  of 
express  notice,  the  fault  of  the  municipality  is  negative, 
and  the  latter  is  not  in  the  same  fault,  or  in  pari  delictu^ 
with  the  wrong-doer.  To  this  case  we  think  the  language 
of  the  court,  by  Allei^,  J.,  in  Johnson  v.  Oppenheim^  55 
N.  Y.  280,  is  fully  applicable :  "As  one  who  has  consented 
to  an  act  cannot  maintain  an  action  for  any  loss  sustained 
by  him,  so  no  one  can  avoid  an  obligation  or  relieve  himself 
from  a  duty  to  another,  by  the  act  of  a  third  party  to  which 
he  has  consented."  On  the  grounds  indicated  we  think 
the  first  conclusion  of  law,  to  the  effect  that  the  pole  in 
question  was  not  maintained  with  the  concurrence  of  the 
plaintiffs,  and  the  final  conclusion,  that  the  plaintiffs  are 
entitled  to  recover  against  the  defendant,  were  not  war- 
ranted by  the  findings  of  fact,  or  by  the  evidence  in  the 
case.  For  these  reasons  the  judgment  should  be  reversed 
and  a  new  trial  granted ;  costs  to  abide  event.  All  concur. 
Judgment  reversed  and  new  trial  ordered ;  costs  to  abide 
event. 


Note. —  See  note  to  preceding  case. 


Centbal  Union  Telephone  Company  v.  The  Sprague 
Electric  Railway  and  Motor  Company  and  The 
Akron  Street  Railroad  Company. 

Common  Pleas  Court  of  Summit  County,  Ohio,  January,  1889. 

(From  private  print.) 

WntflS  IN  STREETS. —  INTERFERENCE. —  INJUNCTION. 

In  an  action  for  equitable  interposition  of  the  court  to  compel  an  electric 
xailwaj  company  to  so  arrange  its  wires  and  convey  its  electric  current 
as  not  to  interfere  with  a  telephone  system,  held  (the  fact  of  substantial 
interference  being  established  and  found): 
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First,  That  if  the  question  depended  on  priority,  the  defendant  was  first 
in  the  field,  and  the  plaintiff  accepted  its  privileges  in  the  streets,  sub- 
ject to  existing  conditions. 

Second,  That  the  municipal  authorities  had  no  power  to  and  did  not  grant 
exclusive  privileges  to  either  company,  and  that  neither  could  maintain 
an  action  to  restrain  the  other  from  constructing  and  maintaining  its 
line,  if  done  in  a  proper  manner. 

Third,  That  the  proof  did  not  satisfy  the  court  that  the  use  by  the  rail- 
road company  of  a  return  trolley  wire  would  remedy  the  difficulty. 

Fourth.  That  if  the  use  of  a  metallic  circuit  by  the  telephone  company 
would  protect  its  system,  its  remedy  at  law  would  be  complete,  the 
measure  of  damages  being  the  expense  incurred  in  perfecting  the  metal- 
lic circuit. 

Action  for  injunction.  The  facts  are  sufficiently  stated 
in  the  opinion. 

Alfred  A,  Thomas  and  B,  W.  Stuart^  for  plaintiff. 
John  S,  Wise^  for  defendant  Sprague  E.  R.  &  M.  Co. 

Andrew  Squire  and  Omatt  Allen^  for  Akron  Street  Ry. 
Company. 

E.  P.  Green,  J.:  We  consented  to  allow  proof  upon 
final  hearing  of  this  case  to  be  made  by  affidavits,  a  very 
unsatisfactory  way  of  determining  facts,  but  having  so  heard 
it,  we  are  now  compelled  to  decide  it  on  such  proof. 

Petition  says  plaintiff  is  a  corporation  duly  organized 
for  purpose  of  constructing  and  operating  telephone 
exchanges  and  telephone  lines  connecting  different  points 
and  is  duly  authorized  to  do  so  in  Ohio. 

That  the  mode  of  use  by  said  plaintiff  of  the  streets  or 
public  ways  of  the  city  of  Akron  for  telephone  purposes 
was  agreed  upon  and  prescribed  by  ordinance  passed  in 
1883,  and  continued  by  ordinance  passed  September  8, 1888, 
for  a  further  period  of  five  years  from  said  last-named 
date ;  that  by  said  laws  and  ordinances  plaintiff  is  author- 
ized to  construct  and  maintain  upon  the  streets  of  said  city 
the  poles,  wires  and  fixtures  convenient  and  necessary  for 
supplying  to  the  citizens  of  said  city  and  the  public  com- 
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munication  by  means  of  a  telephone  exchange  and  toll 
lines  to  distant  towns. 

That  with  such  full  legal  authority  and  right  thus  to  do, 
it  has,  at  an  expense  of  many  thousand  dollars,  constructed 
and  is  operating  said  telephone  exchange  and  toll  lines, 
and  has  been  and  is  deriving  a  large  revenue  therefor. 

That  to  carry  on  its  said  exchange  business  it  is  neces- 
sary to  have  a  delicate  and  complicated  mechanism,  known 
as  a  switchboard,  from  which  radiate  separate  wires  to  tele- 
phones located  on  patrons'  premises,  which  there  have  an 
electrical  connection  of  wire  running  into  the  ground. 

Plaintiff  says  that  all  this  was  fully  constructed,  and  it 
was  in  the  full  "possession  of  said  rights,  and  so  in  full 
possession  of  said  business  long  before  and  up  to  the  com- 
mission of  the  acts  and  wrongs  hereafter  set  forth,  and  is 
only  prevented  by  said  acts  from  in  the  same  manner  con- 
tinuing and  extending  said  business. 

The  Akron  Street  Railway  Company  is  for  years  to  come 
authorized  to  build  and  operate  a  street  railroad  with  cars 
drawn  by  horse  power,  on  the  streets  of  Akron,  and  did  so 
until  it  attempted  to  abdicate  its  franchise  as  hereinafter 
set  forth. 

That  on  July  ft,  1888,  said  defendant,  the  Akron  Street 
Boailroad  Company,  did  incorporate  under  the  laws  of 
this  State,  having  the  following  powers,  and  none  other,  to 
wit:  "Owning,  acquiring,  building  and  operating  street 
railroads  and  doing  all  things  connected  therewith  and 
incidental  thereto,"  and  that  this  company  bought  and 
took  possession  of  said  first  named  street  railway  com- 
pany's entire  road  and  plant ;  that  on  July  2,  1888,  said 
city  council  passed  "An  ordinance  authorizing  John  S. 
Casement  and  his  associates  to  reconstruct  said  street 
railroad  then  in  operation,  and  to  construct  and  operate 
a  street  railroad  in  said  city,  in  and  along  Market  street 
from  the  west  corporation  line  to  Factory  street,  and  in  and 
along  CoUege  street  from  Market  street  to  Middlebury 
street,  and  in  and  along  Middlebury  street  from  College 
street  to  Spicer  street,  and  in  and  along  Spicer  street  to 
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Exchange  street ;  thence  along  Exchange  street  to  Main 
street,  with  the  necessary  wires  and  poles  to  adapt  said 
street  railway  to  the  use  of  electricity  as  a  motive  power, 
for  the  period  of  twenty-five  years  from  the  passage  of  the 
ordinance." 

Plaintiff  says  that  by  said  ordinance  said  city  council  did 
not  continue  existing  rights  into  an  intended  route,  nor  did 
it  by  following  any  of  the  requirements  of  the  statute,  duly 
authorize  the  construction  of  any  new  railroad,  and  that  no 
rights  could  be  or  were  created  or  acquired  by  anybody  by 
virtue  of  said  ordinance. 

Plaintiff  avers  that  by  the  powers  conferred  on  it  by  its 
incorporation  and  by  said  ordinance  and  by  section  one  of 
the  act  of  the  Legislature  of  said  State,  passed  May  12, 
1886,  and  the  act  passed  January  26,  1887,  and  by  no  other 
power  or  authority,  said  Akron  Street  Railway  Company, 
defendant,  claims  the  right  to  propel  its  cars  along  said 
entire  route,  by  a  heavy  and  dangerous  electrical  current, 
carried  low  down  over  its  cars,  on  a  bare  and  uninsulated 
wire,  along  the  center  of  said  streets,  and  along  many  other 
streets,  to  engage  in  the  business  of  supplying  to  other 
persons  and  business  electric  power ;  and  that  said  com- 
pany is  threatening  and  is  about  to  erect  poles  on  Forge 
street  (not  included  in  the  above  street  railroad  ordinance), 
and  for  said  last  named  purpose  alone. 

Plaintiff  says  that  defendants  have  already  caused  unin- 
sulated wires  to  be  constructed  on  Market  and  Howard 
streets,  and  are  there  propelling  cars  thereby,  and  are 
threatening  and  are  about  to  further  extend  said  lines  in 
the  manner  and  for  the  purpose  aforesaid. 

Plaintiff  avers  that  all  of  said  electrical  propulsion  of 
cars  can  be  successfully  and  practically  done  by  said 
Akron  Street  Railroad  Company,  defendant,  as  it  desires, 
if  it  will  do  the  same  by  means  of  a  metallic  circuit  or 
return  wire,  whereby  said  electrical  current  will  be  brought 
back  above  ground  to  said  company's  generator ;  but  that 
its  present  method  of  construction  and  operation  of  its  said 
electrical  wires  is  greatly  and  needlessly  dangerous  to  life 
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and  to  the  safety  of  the  whole  community  and  of  plaintiff 
and  its  patrons,  from  fires  caused  by  contact  with  defend- 
ants' wires,  and  that  its  present  methods  and  doings  there- 
imder  have  damaged  and  will  unlawfully,  greatly  and 
needlessly  interfere  with  and  damage  said  business  of 
plaintiff,  as  is  now  more  fully  explained. 

Instead  of  constructing  and  using  such  return  wire  for 
said  electrical  currents,  said  defendants  are  carrying  said 
currents  from  their  trolley  wire  along  the  center  of  said 
streets  into  each  car,  and  thence  through  the  motor  and 
wheels  to  the  rail  beneath  and  a  wire  laid  under  and  con- 
nected with  the  rail,  thus  completing  their  circuit. 

For  this  reason  it  follows  that  as  each  car  moves  past  the 
near  neighborhood  of  telephones  on  the  premises  of  the 
said  plaintifiPs  subscribers,  the  following  effects  are  pro- 
duced: 

First.  The  subscribers  to  the  plaintiff' s  telephone  exchange 
are  frequently  debarred  from  securing  any  telephone  service 
by  the  derangement  of  the  signalling  instrument  at  the 
I^aintiff's  central  office,  and  said  instruments  are  rendered 
incapable  of  use  for  a  considerable  length  of  time  there- 
after. 

Second.  The  call  bells  which  are  necessarily  a  part  of  the 
plaintiff' s  telephone  machinery,  and  which  are  located  in 
the  premises  of  the  subscribers  to  said  telephone  exchange, 
are  frequently  rung  by  false  signals. 

Third.  Loud  and  interfering  noises  are  produced  in  the 
telephones  in  said  plaintiff  s  central  office,  and  on  many  of 
the  wires  connected  therewith. 

Fourth.  The  plaintiffs  wires  or  toll  lines  connecting 
other  cities  and  towns  are  greatly  impaired,  and  com- 
munication thereon,  for  which  long  and  costly  lines  have 
been  constructed,  is  often  prevented. 

Plaintiff  says  that  said  Sprague  Electric  Railway  and 
Motor  Company,  defendant,  has  entered  into  a  combination 
or  contract  with  its  said  co-defendant  to  do  the  acts  and 
wrongs  above  set  forth. 

Plaintiff  says  that  while  all  of  said  defendant' s  business 
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is  comparatively^  new  and  experimental,  yet  enongh  is 
known  to  make  sure  that  such  street  oars  can  be  pro- 
pelled by  an  electric  current  carried  on  overhead  wires, 
without  any  interference  with  existing  telephone  wires, 
situate  as  the  same  are  in  the  city  of  Akron,  that  such  cars 
are  now  so  propelled  in  other  cities  in  said  State  of  Ohio 
and  elsewhere,  without  any  interference  with  or  damage  to 
the  successful  operation  of  telephone  wires,  and  because  the 
said  precautions  and  arrangements  of  such  motor  wires 
were  then  observed  and  followed  and  not  neglected. 

That  said  defendant  proposes  and  threatens  further  use 
and  extension  of  its  wires  by  said  defendant  Railroad  Com- 
pany, and  that  the  poles  erected  and  threatened  to  be 
erected  are  not  located  and  arranged  so  as  not  to  interfere 
with  the  successful  operation  of  said  telephone  wires, 
which  have  been  for  many  months  and  are  now  existing  as 
hereinbefore  stated. 

Said  defendants  both  have  had  knowledge  and  notice  of 
said  damage  and  interference,  and  have  been  requested  by 
plaintiff  to  correct  the  same,  but  have  failed,  and  now 
refuse  to  do  so.  Said  plaintiff  avers  that  by  reason  of  said 
acts  of  said  defendants,  plaintiff's  damages  are  continuous 
and  without  adequate  remedy  at  law. 

Plaintiff  asks  that  the  court  will  require  defendants  to 
cease  said  interferences,  to  correct  their  arrangements  of 
wires,  and  said  injurious  manner  of  disposing  of  said 
electric  current,  and  for  other  relief. 

To  the  claim  of  plaintiff,  defendant,  the  Akron  Street 
Railroad  Company,  answers,  denying  each  and  every  state- 
ment of  plaintiff,  except  it  admits  plaintiff  is  a  corporation 
duly  organized  for  purposes  stated  ;  that  the  Akron  Street 
Railroad  Company  has  been,  and  stUl  is  for  years  to  come, 
authorized  to  buUd  and  operate  street  railway  with  cars 
drawn  by  horse  power,  and  did  so  build  and  oi)erate  the 
same. 

It  admits  that  it  is  incorporated  and  has  powers  as  stated 
in  the  petition,  and  that  it  has  purchased  and  taken  pos- 
session of  the  entire  road  of  the  Akron  Street  Railroad 
Company. 
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It  admits  that  on  July  2,  1888,  council  passed  an  ordi- 
nance granting  privilege  of  constructing  and  operating 
electric  railway. 

It  admits  that  it  has  constructed  innumerable  wires  on 
Howard  and  Market  streets,  and  is  propelling  cars  by  elec- 
tricity conveyed  on  said  wires. 

It  admits  that  the  current  is  conveyed  through  the  trolley 
to  the  earth.  It  admits  the  interference  with  the  plaintiff, 
and  the  request  to  remedy  the  interference  in  manner 
described,  and  has  refused  to  do  so. 

And  further  answering,  says  that  before  the  passage  of 
the  ordinance  of  September  3,  1888,  it  had  become  the 
owner  of  and  succeeded  to  the  rights  and  privileges  con- 
ferred upon  J.  S.  Casement  by  the  ordinance  of  July  2, 
1888,  and  since  such  acquisition  has  been  in  full  posses- 
sion and  enjoyment,  as  it  had  a  right  to  be,  of  said 
privileges. 

And  says  if  the  propelling  of  its  cars  in  any  way  interfere 
with  business  of  plaintiff,  plaintiff  can  effectually  remedy  it 
by  the  erection  and  use  of  a  metallic  circuit  or  return  wire, 
and  asks  to  be  dismissed  with  its  costs. 

The  Sprague  Electric  Railway  and  Motor  Company 
answers,  denying  each  and  every  statement  in  the  petition, 
except  such  as  are  admitted  to  be  true  or  qualified. 

It  admits  that  the  plaintiff  is  a  corporation  duly  organ- 
ized for  the  purpose  of  constructing  and  operating  tele- 
phone lines  and  exchanges,  and  that  it  is  now  maintain- 
ing and  operating  a  telephone  exchange  and  toU  lines  in 
the  city  of  Akron. 

It  denies  that  the  mode  of  use  by  the  plaintiff  of  the 
streets  and  public  ways  of  the  city  of  Akron  for  telephone 
purposes  was  agreed  upon  and  prescribed  by  the  city 
council  of  said  city  either  in  1883  or  at  any  time  there- 
after. 

It  denies  that  the  plaintiff  has  fully  constructed  its 
telephone  equipment  in  the  city  of  Akron,  as  set  forth  in 
said  bill,  or  that  it  was  in  full  possession  and  exercise  of 
any  rights  it  now  enjoys  in  Akron,  before  the  rights  now 
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wt^isrvised  by  the  Akron  Street  Railroad  Company  were 
iCMut^Hl  to  it. 

It  denies  that  the  plaintiff  enjoys  any  exclusive  right  to 
iht^  us^  of  the  streets  and  public  ways  of  the  city  of  Akron 
K^r  any  i>urpose  whatsoever. 

It  admits  that  the  Akron  Street  Railway  Company  has 
l^vu^  and  still  is  for  years  to  come,  authorized  to  build  and 
oiH^mte  a  street  railroad  with  cars  drawn  by  horse  power, 
^ijs  averred  in  the  petition,  and  that  said  railway  company 
vlid  build  such  railroad  and  did  operate  the  same. 

It  denies  that  the  defendant,  the  Akron  Street  Railway 
i\Hupany  derived  its  power  to  erect  its  electrical  street 
railway  equipment  under  the  statute  passed  May  12,  1880, 
and  of  the  act  passed  Januaiy  26,  1887,  cited  by  said 
plaintiff. 

It  denies  that  said  Akron  Street  Railroad  Company 
claims  the  right  to  propel  its  cars  along  said  route,  or  does 
propel  the  same,  by  a  heavy  and  dangerous  electrical 
current.  On  the  contrary,  the  respondent  avers  that  said 
electrical  current  is  not  dangerous. 

It  admits  that  said  electrical  current  is  supplied  to  the 
motors  on  the  cars  of  the  said  Akron  Street  Railroad  on  a 
bare  and  uninsulated  wire  running  along  said  route  above  the 
center  of  its  track ;  but  it  denies  that  said  Akron  Street 
Railroad  Company  runs  said  bare  and  iminsulated  wire,  or 
any  other  sort  of  electrical  wire,  along  many  other  streets 
than  those  upon  which  its  route  is  located  to  engage  in  the 
business  of  supplying  to  other  persons  and  business  electric 
power. 

It  admits  that  the  electrical  current  from  said  uninsulated 
wire  above  the  cars  of  the  Akron  Street  Railroad  Company, 
which  wire  is  known  as  a  trolley  wire,  is  carried  by  means 
of  a  device  known  as  a  trolley  wheel,  which  is  on  the  end 
of  a  pole  on  top  of  said  cars,  and  is  kept  in  contact  with 
said  trolley  wire,  down  to  the  motors  on  said  car  to  a<;quire 
electrical  propulsion,  and  that  thence  said  electricity 
passes  through  the  wheels  and  rails,  and  by  means  of 
copper  wires  and  ground  plates,  to  the  earth,  and  thence, 
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using  the  earth  as  a  conductor,  the  electrical  circuit  is  com. 
pleted  by  means  of  such  rails,  wires  and  earth,  back  to  the 
generators  of  said  electrical  current. 

It  denies  that  said  electrical  propulsion  of  cars  can  be 
successfully  or  practically  done  by  said  Akron  Street  Rail- 
road Company  by  means  of  metallic  circuit  or  return  wire, 
as  set  forth  in  said  bill,  and  it  denies  the  right  of  the 
plaintiff  to  dictate  to  it  that  it  shall  resort  to  that  method 
of  electrical  propulsion. 

It  denies  that  the  present  method  of  construction  and 
operation  of  said  electrical  wires  is  gi-eatly  and  needlessly 
dangerous  to  life,  or  to  the  safety  of  the  whole  community, 
or  of  the  plaintiff  and  its  patrons,  as  set  forth  in  said  bill. 

It  denies  that  its  present  method  has  damaged,  or  has 
or  wiU  unlawfully,  greatly  and  needlessly  interfere  with 
and  damage  the  plaintiff' s  business.  It  denies  that  it  fol- 
lows from  the  present  method  of  electrical  propulsion 
that  as  each  car  moves  past  the  neighborhood  of  tele- 
phones or  the  premises  of  said  plaintiffs  subscribers  the 
effects  set  forth  in  said  bill  are  produced.  On  the  con- 
trary, the  defendant  avers  that,  if  such  effects  do  result  to 
the  plaintiff,  it  is  through  the  ignorance  or  carelessness  of 
the  plaintiff  in  not  providing  its  own  electrical  equipment 
with  contrivances  easily  available  to  it  at  little  cost,  which 
would  completely  obviate  all  of  the  annoyances  and  dis- 
turbances set  forth  at  length  in  the  bill. 

It  admits  that  it  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  New  York  for  the 
purpose  of  erecting  electric  street  and  other  electric  motor 
power  and  plants. 

It  denies  that  it  has  entered  into  any  combination  or  con- 
tract with  its  said  co-defendant  to  do  any  act  to  the  wrong 
or  injury  of  the  plaintiff,  or  that  it  is  now  doing  any  such 
act  or  threatening  to  further  extend  or  continue  the  same. 

It  denies  that  its  business  is  experimental.  On  the  con- 
trary it  avers  that  it  has  built  and  is  building  between 
thirty  and  forty  railways,  of  which  about  twenty  have  been 
in  practical  and  successful  operation   for  a  considerable 
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length  of  time  without  interference  with  existing  telephone 
wires  situated  as  the  same  are  in  the  city  of  Akron,  not 
because  said  precautions  and  arrangements  for  a  return 
metallic  circuit,  as  insisted  upon  in  said  bill,  were  resorted 
to  by  it,  but  because  the  telephone  companies  in  said 
other  cities  have  completely  protected  themselves  by  thor- 
oughly efficient  and  inexpensive  equipment  against  the  very 
interferences  set  forth  in  said  bill. 

It  denies  that  plaintiff  has  complained  to  its  representa- 
tive of  the  things  set  forth  in  said  bill,  and  requested  the 
defendant  to  remedy  the  same  in  the  manner  described  in 
the  petition,  and  that  it  has  refused  to  do  so,  pointing 
out  to  said  plaintiff  the  impracticability  of  its  suggestions, 
and  at  the  same  time  informing  it  how  all  the  things  com- 
plained of  might  be  obviated  by  it,  as  has  been  done  by 
other  telephone  companies  elsewhere. 

It  denies  that  the  plaintiff' s  damages  are  continuous  or 
that  it  is  without  adequate  remedy  at  law ;  and  it  further 
denies  that  the  said  plaintiff  by  its  pleadings,  or  by  any 
proof  which  it  can  introduce,  has  made  out  or  can  make 
out  any  case  for  equitable  cognizance. 

We  find  that  the  operating  of  the  defendant,  the  street 
railroad,  by  electricity  does  substantially  interfere  with 
the  use  of  plaintiff*  s  telephones  as  stated  in  its  petition. 

We  further  find  that  by  the  terms  of  the  ordinance 
and  contract  of  October  22,  1883,  between  the  city  of 
Akron  and  the  plaintiff,  which  is  in  words  and  figures  fol- 
lowing, to  wit : 

'*An  Ordinance  GaANrma  Permission  to  the  Central  Union  Tele- 
phone Ck)MPANT,  ITS  SUOCBSSORS  AND  ASSIGNS,  TO  ErBCTT  AND  MAINTAIN 

A  System  of  Telephones  or  a  Telephonic  Exchange  in  the  City  of 
Akron. 

Section  1.  Be  it  ordained  by  the  city  council  of  the  city  of  Akron,  that 
the  Central  Union  Telephone  Company,  its  successors  and  assigns,  be  and 
they  are  hereby  granted  the  right  of  way  through,  in  and  upon  the  streets, 
lanes,  alleys,  avenues  and  public  grounds  of  the  city  of  Akron,  of  the 
connty  of  Summit  and  State  of  Ohio,  for  the  use  and  purpose  therein 
and  thereon  to  erect,  maintain  and  use  all  the  necessary  poles  or  posts  of 
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wood,  iron  or  other  suitable  material  and  the  necessary  wires  to  operate 
and  use  successfully  a  system  of  telephones  or  telephonic  exchange,  in  the 
city  of  Akron  aforesaid,  under  the  terms,  conditions  and  restrictions  fol- 
lowing, that  is  to  say : 

1st.  That  the  said  Central  Union  Telephone  Company,  its  successors 
and  assigns,  shall  maintain  the  use  (under  proper  and  reasonable  restric- 
tions and  rules)  of  an  office  and  operate  on  lines  of  telephone  wires  at 
some  convenient  point  within  said  city  of  Akron,  and  shall  so  set  said 
ix>le8  or  posts,  and  place  the  wires  thereon  in  such  places  and  in  such 
manner  as  not  to  interfere  with  the  travel  on  said  streets,  lanes,  alleys, 
avenues  and  public  grounds  aforesaid,  and  shall  put  and  keep  in  good 
order  all  those  parts  of  the  same  interfered  with  or  used  in  the  erection  of 
said  poles  or  posts,  and  shall  hereafter  maintain  the  same  in  like  good 
order. 

ISnd.  Said  poles  shall  never  be  set  in  the  carriage  way  of  any  street,  lane, 
alley  or  avenue,  and  shall  be  so  set  as  not  to  interfere  with  the  flow  of 
water  in  any  gutter  or  drain  in  said  streets,  lanes,  alleys  or  avenues,  and 
the  points  of  location  shall  be  determined  under  the  direction  of  the 
street  commissioner  or  the  city  civil  engineer  of  said  city,  and  the  points 
or  location  shall  be  at  the  projection  of  the  property  lines  so  far  as  prac- 
ticable, unless  abutting  property  owners  consent  to  other  points  of  loca- 
tion. 

8rd.  In  case  that  other  poles  or  posts  than  those  now  in  use  upon  the  por- 
tions of  streets  now  or  hereafter  occupied  by  business  houses  should  here- 
after be  erected  by  said  telephone  company,  its  successors  or  assigns,  they 
shall  be  of  such  length  that  the  lowest  wire  thereon  shall  not  be  nearer 
to  the  ground  than  thirty  feet,  and  all  poles  or  posts  shall  be  as  near 
straight  as  can  reasonably  be  obtained,  and  shall  be  kept  painted  upon 
such  streets  or  portions  thereof  as  the  said  city  council  may  direct. 

4th.  When  said  company,  its  successors  or  assigns,  shall  elect,  it  is 
hereby  authorized  to  place  and  support  its  wires  upon  the  poles  now  or 
that  may  hereafter  be  erected  by  said  city  for  its  fire  alarm  telegraph,  but 
its  said  wires  so  placed  and  supported  shall  be  placed  beneath  the  vTires  of 
said  city  uiwn  cross-arms  when  more  than  one  wire  is  used,  but  in  no 
case  lower  than  the  ordinances  of  said  city  permit ;  and  when  the  distance 
between  the  poles  of  said  city  exceeds  one  hundred  seventy-five  feet,  said 
ocnnpany,  its  successors  or  assigns,  shall  erect  intermediate  poles,  and 
when,  by  reason  of  so  placing  said  wires,  an  undue  strain  is  imposed  upon 
the  poles  of  said  city,  said  company,  its  successors  or  assigns,  shall  erect 
additional  x>oles  or  secure  such  poles  with  suitable  stay  wires. 

Gth.  In  the  event  of  accident  or  damage  to  the  wires,  poles,  insulators 
or  Gross-arms  of  the  fire  alarm  telegraph,  where  the  city  poles  are  used  as 
above  mentioned,  said  company,  its  successors  or  assigns,  shall,  upon  noti- 
fication, forthwith  furnish  one  or  more  competent  men  to  assist  the  proper 
city  authorities  in  repairing  such  damage ;  and  whenever  it  becomes  nec- 
oessary  to  replace  any  of  the  poles  of  said  company,  which  are  used  by 
floid  city,  as  hereinafter  mentioned,  to  support  its  fire  alarm  telegraph 
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wire,  said  city  shall,  upon  request,  furnish  one  or  more  competent  men  to 
assist  in  replacing  such  poles. 

Sec.  2.  In  consideration  of  the  privileges  hereby  granted,  said  city 
council  shall  have  the  right  to  place  and  support  the  wires  of  its  fire  alarm 
telegraph  aboye  the  wires  and  upon  any  poles  of  said  company,  its  sucoea- 
sors  or  assigns,  and  said  company,  its  successors  or  assigns,  shall,  for  the 
term  of  this  ordinance,  furnish  and  keep  in  repair,  free  from  expense,  for 
the  use  of  said  city,  three  complete  sets  of  telephonic  instruments — one  seK 
at  the  central  engine  house,  one  set  at  the  city  building,  and  one  set  at  the 
office  of  the  city  solicitor,  and  keep  the  same  in  constant  connection  with 
the  central  exchange,  with  the  right  at  all  times  to  communicate  thereby 
upon  any  of  the  local  exchange  wires  of  said  company,  its  successors  or 
assigns,  and  as  the  number  of  telephonic  instruments  of  said  company 
shall  increase  in  said  city,  an  additional  set  of  telephonic  instruments  shaft 
be  furnished  to  said  city,  free  of  charge,  for  each  one  hundred  of  said 
instruments  in  use  exceeding  the  ntunber  three  hundred. 

Sec.  8.  Said  city  expressly  preserves  the  right  to  grant  privileges  similar 
to  those  granted  herein,  at  any  time,  to  any  other  telephone  company,  but 
the  same  shall  not  interfere  with  the  prox)er  use  of  the  rights  herein 
granted,  and  any  failure  on  the  part  of  said  Central  Union  Telephone  Com- 
pany, its  successors  or  assigns,  to  comply  with  the  terms  and  conditions  ctf 
this  ordinance,  after  reasonable  notice  so  to  do,  shall,  at  the  election  of 
said  city,  work  a  forfeiture  of  the  rights  and  privileges  herein  given  and 
granted,  and  said  city  shall  enact  such  ordinances  as  may  become  neces- 
sary, within  its  legislative  power,  for  the  protection  of  telephone  poles 
fixtures  and  wires  against  abuse  and  injury. 

Sec.  4.  This  ordinance,  upon  said  Central  Union  Telephone  Company 
filing  a  written  acceptance  with  the  clerk  of  said  city  of  tlie  terms  hereof, 
shall  take  effect  and  be  in  force  for  the  term  of  five  years  from  and  after 
its  oassage  and  legal  publication.     Passed  October  22, 1883.'* 

All  rights  and  privileges  granted  or  intended  to  be 
granted  by  said  city  to  plaintiJBf,  and  all  acts  to  be  done  or 
performed  by  said  plaintiff,  by  the  terms  of  said  ordinanoe 
and  contract,  determined  and  ceased  on  the  22nd  day  of 
October,  1888,  with  no  intent  or  notice  to  any  one  that  it 
expected  to  longer  continue. 

That  on  July  2,  1888,  city  council  of  the  city  of  Akron 
passed  an  ordinance  as  follows,  to  wit : 

**An  Obdinance  GRANTma  Permission  to  Jomr  S.   Casement,   Hb 
Successors  and  Assiqns,  to  Construct  and  Operate  a  Street  Raiz/- 

BOAD  IN  AND  ALONQ  CERTAIN  STREETS  THEREIN  NAMED. 

Section  1.  Be  it  ordained  by  the  city  council  of  the  city  of  Akzx»i,  that 
John  S.  Casement,  his  successors  and  assigns,  be  and  they  are  hereby 
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granted  permission  to  construct  and  operate  a  street  railroad,  with  either 
single  or  double  tracks,  with  all  necessary  turntables,  turnouts,  sidings 
switches,  wires  and  poles  in  and  along  Market  street,  from  the  west  cor* 
poration  line  to  Factory  street,  in  the  sixth  ward,  and  in  and  along  College 
street  from  Market  street  to  Middlebury  street ;  in  and  along  Middlebury 
street  from  College  street  to  Spicer  street ;  in  and  along  Spicer  street  from 
Middlebury  street  to  Eh^change  street ;  in  and  along  Exchange  street  from 
Spicer  street  to  Main  street,  and  to  reconstruct  the  street  railroad  now  ia 
Howard  street  from  Beach  street  to  Main  street,  and  in  Main  street  from 
Howard  street  to  the  south  corporation  line ;  with  the  necessary  wires  and 
poles  to  adapt  said  street  railway  to  the  use  of  electricity  as  a  motive 
power  for  the  period  of  twenty-five  years  from  the  passage  of  this  ordin- 
ance, under  and  upon  the  terms  and  conditions  following,  to  wit : 

1st.  That  said  John  S.  Casement,  his  successors  and  assigns,  shall,  in  aH 
instances,  construct,  operate  and  maintain  and  keep  in  order  and  repair  its 
said  street  railroad,  and  the  portions  of  the  streets  along  which  they  shall 
construct  or  reconstruct  any  -p&Tt  of  said  street  railroad,  in  full  conformity 
to  subdivision  11  of  chapter  34  of  the  revised  ordinances  of  the  city  of 
Akron,  as  amended  May  28, 1888,  as  fully  and  fairly  as  if  said  subdivision 
and  its  amendments  were  fully  embodied  therein;  that  the  rights  and 
privileges  reserved  to  said  city,  its  inhabitants,  other  individuals  and  cor- 
porations in  said  chapter  and  its  amendments,  shall  be  in  all  instances  and 
particulars  recognized  by  said  John  S.  Casement,  his  successors  and 
assigns. 

2nd.  That  if  said  John  S.  Casement,  his  successors  and  assigns,  lay  out  a 
single  track,  the  said  track  shall  be  laid  along  the  center  of  the  street ;  if 
a  double  track  be  laid  each  track  shall  be  so  laid  as  to  have  the  same 
relative  position  to  the  center  of  the  street  and  as  near  together  as  safety 
for  the  passage  of  cars  will  permit. 

3rd.  That  said  John  S.  Casement,  his  successors  and  assigns,  shall  not 
charge  more  than  five  cents  for  each  passenger  carried  one  way  over  said 
lines  of  railway  from  the  point  where  the  passenger  boards  the  car  to  the 
point  of  destination,  and  where  it  is  necessary  to  change  cars  before 
reaching  said  destination,  suitable  provision  shall  be  made  by  transfer 
tickets  or  otherwise,  for  giving  said  authority  to  complete  his  journey 
without  extra  charge  therefor. 

4th.  That  the  gauge  of  said  track  shall  be  four  feet  eight  and  one-half 
inches,  or  the  usual  width  of  carriages.  That  the  cars  upon  said  lines  of 
railway  shall  be  propelled  by  means  of  electricity. 

Sec.  2.  That  said  John  S.  Casement,  his  successors  and  assigns,  shall 
hold  said  city  harmless  from  any  and  all  damages  to  the  person  and 
property  of  any  individual  or  company  occurring  by  reason  of  the  use  or 
occupancy  of  said  streets  during  the  construction  or  operation  of  said  rail- 
load  lines. 

Sec.  3.  That  said  John  S.  Casement,  his  successors  and  assigns,  shall 
have  that  portion  of  said  lines  in  and  along  Howard  and  Main  streets,  in 
and  along  Market  street  from  Portage  road  to  Case  avenue,  in  operation 
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for  the  transportation  of  passengers  within  ninety  days  from  and  after  the 
passage  of  this  ordinance ;  and  to  have  other  portions  of  the  said  lines 
covered  by  said  grant  finished  and  in  operation  within  two  years  after  the 
passage  of  this  ordinance. 

Sec.  4.  That  the  city  of  Akron  shall  not  be  held  liable  to  any  such 
individual  or  company  for  damages  that  may  occur  from  the  breakage  of 
any  sewer  or  water  pipe,  or  from  any  delay  that  may  be  caused  by  the 
construction  of  sewers  or  the  laying  of  water  or  gas  pipes  or  the  necessary 
repairing  of  either,  or  the  improvements  or  repair  of  any  street  or  highway, 
or  for  the  moving  of  buildings  over  and  along  said  track,  or  for  any  other 
delay  or  damage  that  may  be  caused  by  fire,  water  or  otherwise. 

Sec.  5.  A  failure  of  said  John  S.  Casement,  his  successors  and  assigns,  to 
comply  with  the  terms  and  conditions  of  this  ordinance  after  twenty-days' 
notice  from  the  city  council,  shall  operate  as  a  forfeiture  by  said  John  S. 
Casement,  his  successors  or  assigns,  of  all  the  rights  and  fnmchises  herein 
granted. 

Sec.  6.  That  said  John  S.  Casement,  his  successors  and  assigns,  shall  have 
all  the  rights  and  privileges  allowed  companies  or  individuals  operating 
street  railroads  in  said  city,  under  the  provisions  of  the  ordinance  and  its 
amendments  aUuded  to  in  section  1  of  this  ordinance,  except  as  herein 
expressly  limited  and  modified,  but  subject  always  to  such  further  regu- 
lations as  are  reserved  to  be  hereafter  made  by  the  terms  of  said  ordinance 
and  its  amendments. 

Sec.  7.  This  ordinance  shall  take  effect  upon  its  passage  and  acceptance 
in  writing  of  the  terms  and  conditions  hereof  by  the  said  John  S.  Case- 
ment." 

That  immediately  upon  the  passage  of  said  ordinance  the 
defendant,  the  street  railroad  company,  commenced  con- 
structing their  plant  for  generating  electricity  and  also  the 
same  railroad  to  be  operated  by  electricity,  all  of  which 
was  well  known  to  the  plaintiff  upon  the  passage  of  the 
ordinance  of  September  3,  1888,  which  is  as  follows : 

"  An  Ordinance  CoNTiNUiNa  to  the  Central  Union  Telephone  Com^ 
PANY  THE  Right  to  Erect  Telephone  Poles  and  Wires,  and  GrantI 
ma  said  Right  on  Terms  and  Conditions  Herein  Stated. 

Section  1.  Be  it  ordained  by  the  city  comicil  of  the  city  of  Akron,  Ohio, 
that  the  right  heretofore  given  by  the  city  council  to  erect  and  maintain 
telephone  poles  and  wires  in  said  city  is  hereby  continued  ;  and  the  right 
is  hereby  granted  to  The  Central  Union  Telephone  Company,  its  Buccessors 
and  assigns,  to  erect  and  maintain  on  the  streets,  alleys  and  public  ways 
of  said  city,  poles,  fixtures  and  wires  necessary  and  convenient  for  the 
purpose  of  supplying  to  the  citizens  of  said  city  and  the  public  communi- 
cation by  telephone  or  other  electrical  devices,  aU  such  right  and  use  to  be 
and  continue  upon  the  terms  and  conditions  herein  stated. 
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Sec.  2.  The  location  of  poles  and  lines  now  in  use  and  any  change 
therein,  or  extension  thereof,  shall  he  under  the  direction  of  the  committee 
on  fire  and  water  of  said  city  council. 

Sec.  3.  Said  poles  and  wires  shall  he  placed  and  maintained  so  as  not  to 
interfere  with  travel  on  said  highways ;  and  in  no  case  shall  any  wires  he 
lees  than  twenty  feet  from  the  ground ;  and  said  company  shall  hold  said 
city  free  and  harmless  from  all  damages  arising  from  any  ahuse  or  negli- 
gence in  said  occupancy.  Said  poles  shall  he  so  placed  as  not  to  interfere 
with  the  flow  of  water  in  any  sewer,  gas  pipe,  drain  or  gutter,  and  in  case 
at  bringing  to  grade  of  any  street  or  alley,  said  poles  shall  be  by  said  com- 
pany reset,  so  as  to  conform  thereto.  And  this  grant  is  made  and  is  to  be 
enjoyed  subject  to  all  such  reasonable  regulations  and  ordinances,  of  a 
police  nature,  as  said  city  council  may  at  any  time  adopt,  not  destructive 
of  the  rights  herein  granted. 

Sec.  4.  The  right  of  use  herein  given  shall  not  be  exclusive,  and  the- 
council  reserves  the  power  to  grant  like  rights  to  other  persons  for  like 
purposes. 

Sec.  5.  In  consideration  whereof  said  Central  Union  Telephone  Company 
hereby  agrees  to  allow  said  city  to  attach,  at  any  time,  to  any  of  said  poles,. 
the  city's  fire  alarm  or  police  wires,  and  for  such  purpose  said  city  shall 
have  the  right  to  use  so  much  of  the  top  cross-arm  on  said  poles  as  may  be 
necessary  therefor,  and  in  such  case  said  company  shall  not  place  any  wire 
on  said  cross-arm  nearer  than  twenty  inches  to  said  city  wires,  and  said 
city  shall  not  be  compiled  to  place  wires  so  used  nearer  than  twenty  inches 
from  each  other ;  provided  said  attachments  and  said  city  use  shall  not 
interfere  with  said  company's  use  of  the  rest  of  said  poles,  and  all  said 
attachments  shall  be  made  and  maintained  under  the  direction  of  said 
company's  manager  in  said  city. 

The  said  company  is  to  furnish  for  the  city's  business,  with  exchange  ser- 
vice, without  charge,  so  long  as  an  exchange  is  maintained  hereunder, 
and  maintain  and  keep  in  good  working  order,  five  telephones,  one  each 
at  the  mayor's  office,  the  city  solicitor's  office,  the  city  civil  engineer's 
office,  the  city  clerk's  office,  and  the  central  fire  station ;  and  to  furnish 
instruments  for  one  telephone  at  the  residence  of  the  chief  of  the  fire 
department,  one  at  the  residence  of  the  assistant  chief  of  the  fire  depart- 
ment, one  at  the  residence  of  the  superintendent  of  fire  alarms,  and  one  at 
each  fire  station  that  is  now  or  may  hereafter  be  constructed,  which  last 
mentioned  telephones  shall  be  erected  and  maintained  at  the  expense  of 
said  city  and  operated  from  a  private  switchboard  at  the  central  fire 
station,  the  same  as  is  now  done,  and  for  that  purpose  said  company  shall 
erect  and  maintain  two  wires  from  their  centred  exchange  to  said  central 
fire  station,  and  keep  the  same  in  constant  connection  therewith. 

Sec.  6.  This  ordinance  shall  take  effect  and  be  in  force  for  the  term  of 
five  years  from  and  after  its  passage  and  filing  by  said  company  of  an 
unconditional  acceptance  of  the  terms  thereof,  in  the  office  of  the  city 
dark." 

VOL.    11—21. 
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We  find  as  a  matter  of  law  that  when  the  plaintiff 
accepted,  under  the  ordinance  of  September  3rd,  that  the 
street  railroad  company,  defendant,  was  then  in  posses- 
sion of  said  streets  of  Akron,  under  and  by  virtue  of  the 
ordinance  of  July  3d,  and  if  the  question  involved  was 
to  be  settled  upon  the  ground  of  priority,  then  the  rail- 
road company  was  prior,  and  the  plaintiff  accepted,  under 
the  ordinance  of  September  3rd,  with  the  conditions  as  they 
then  existed. 

But  we  are  of  opinion  that  the  council  had  not  the 
authority  or  power  to  grant  any  privileges  or  rights  to 
either  the  plaintiff  or  defendant  to  the  exclusion  of  the 
other,  and  that  it  did  not  attempt  or  intend  by  its  said 
ordinance  to  do  so ;  and  if  they  attempted  to  do  so  the 
party  claiming  that  it  had  been  done  would  not  be  entitled 
to  an  order  of  this  court  restraining  the  railroad  or  tele- 
phone company  from  constructing,  and  maintaining  in  a 
proper  and  suitable  manner,  the  necessary  machinery  for 
carrying  on  its  business. 

We  are  not  satisfied  from  the  proof  in  this  case  that  a 
return  trolley  wire  as  suggested  would  relieve  the  difficulty, 
and  should  hesitate  before  ordering  it  to  be  done,  lest  it 
would  be  money  uselessly  expended,  and  from  the  proof  in 
this  case  the  system  used  on  the  railroad  would  not  operate 
or  run  the  cars,  except  that  the  electricity  pass  from  the 
wheels  into  the  earth  as  the  same  now  does. 

Neither  are  we  absolutely  certain  that  a  return  wire  by 
the  telephone  company,  forming  a  metallic  circuit,  would 
entirely  relieve  the  telephones,  and  yet  Mr.  McCluer'  s  affi- 
davit  (the  facts  therein  having  not  been  prepared  for  this 
case,  but  for  the  instruction  of  telephone  electricians)  is 
directly  to  the  point  that  such  wire  will  completely  accom- 
plish such  result.  If  Mr.  McCluer  is  correct  as  to  this, 
under  the  proof  we  must  find  that  such  wire  will  relieve  the 
telephones.  In  which  case  the  telephone  company  can  put 
in  said  wire,  and  the  cost  and  expense  of  placing  such  wire 
would  be  the  measure  of  their  damages,  and  if  under  the 
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law  the  defendants  are  liable  therefor,  the  same  could  be 
recovered  in  a  suit  at  law. 

The  injunction  prayed  for  is  refused,  and  petition  dis- 
missed. 


NoTB. —  See  note  to  next  caoe. 


The  East  Tennessee  Telephone  Company  v.  The 
Chattanooga  Electeio  Street  Railway  Company. 

CTiancery  Court  of  Chattanooga,  Tennessee^  June  £1, 1889, 

(From  private  print.) 

WlBEB  IK  BTBBETS. —  INTEBFEBENCE. —  INJUNCTION. 

In  an  action  by  a  telephone  company,  based  upon  the  threatened  interfer- 
ence with  the  use  of  its  lines  by  an  electric  street  railway  company,  a 
motion  to  vacate  a  preliminary  injunction  was  granted  upon  the  condi- 
tion that  the  defendant  give  bonds  to  the  plaintiff  to  ensure  the  payment 
of  any  judgment  which  might  be  obtained  by  it ;  the  decision  being  put 
upon  the  sole  ground  that  it  did  not  sufficiently  appear  to  the  court  that 
the  plaintiff  would  be  injured  by  the  ox>erationof  the  defendant's  system. 

Motion  to  dissolve  preliminary  injunction. 

The  threatened  injury  to  the  plaintiffs  telephone  sys- 
tem, as  charged  in  the  complaint,  was  that  to  be  caused 
**by  necessary  and  unavoidable  induction  from  its  over- 
head or  trolley  wire,  and  *  leakage '  from  the  iron  rails  of 
its  track  and  ground  circuit."  Further  facts  sufficiently 
api)ear  in  the  opinion. 

Creed  F.  BateSy  for  complainant. 

Shepherd  &   WatJcins^  for  defendant. 

William    Henry    DeWitt,   Special   Chancellor:    The 
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complainant,  a  Kentucky  corporation,  operates  a  telephone 
exchange  in  Chattanooga. 

The  right  of  way  over  and  through  the  streets  was 
granted  to  it  by  the  city  in  1880,  and  the  company  has  been 
doing  business  under  the  grant  ever  since  that  time. 

Respondent  company  organized  under  the  general  corpo- 
ration laws  of  Tennessee,  in  October,  1888,  as  a  street  rail- 
way company,  with  power  to  operate  its  cars  by  electricity. 

The  city  granted  to  it  the  right  of  way  through  its  streets, 
and  the  company  is  ready  to  operate  ite  cars  by  electricity. 
The  complainant  obtained  an  injunction  upon  the  alleged 
ground  that  the  operation  of  respondent's  cars  by  the  plan 
or  system  which  it  proposes  to  put  forward  will  do  irre- 
parable mischief  to  its  plant,  business  and  franchises,  and 
the  way  whereby  it  is  insisted  that  this  will  be  done  is 
pointed  out. 

Complainant  insists  that  the  plan  for  the  operation  of 
respondent's  cars,  or  one  similar  to  it,  has  been  tried  in 
other  cities,  which  resulted  in  great  injury  if  not  total  des- 
truction to  the  telephone  exchange,  and  that  the  like  result 
will  occur  here  if  it  is  permitted  to  proceed. 

Complainant  further  insists  that  the  respondent's  plan  is 
what  is  known  as  the  "  Sprague  Overhead  System."  That 
it  consists  of  a  large  copper  wire  suspended  overhead  along 
the  center  of  the  railroad  track,  supported  in  position  by 
wires  or  arms  attached  to  poles  on  the  side  of  the  street. 
That  the  electric  current  used  to  propel  the  cars  is  trans- 
mitted through  this  wire  (called  the  **  trolley  wire"),  and 
has  a  force  of  three  hundred  volts.  That  is  to  say,  its 
proportion  is  one  thousand  times  the  force  of  the  electric 
current  which  the  complainant  is  obliged  to  use. 

The  complainant  also  insists  that  the  affidavits  of  the 
most  distinguished  electricians  in  the  United  States  have 
been  filed  by  it,  and  that  they  show  these  important  facts : 

1.  That  the  double  trolley  system  is  the  most  approved 
system. 

2.  That  it  prevents  injury  to  telephones. 
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3.  That  the  Spragae  system  uses  the  "double  trolley" 
wires  in  other  cities. 

4.  But  that  the  double  trolley  wires  are  not  to  be  used  in 
Cliattanooga.  And  further,  while  the  double  trolley  will 
prevent  injury,  nothing  else  will. 

To  continue  the  injunction  complainant  has  introduced 
affidavits  of  several  distinguished  electricians  in  support 
of  its  positions  ;  and  it  is  insisted  that  the  damage  which 
would  result  to  complainant  is  peculiar  and  irreparable,  not 
at  all  susceptible  of  being  estimated  in  damages,  and  there- 
fore the  injunction  ought  not  to  be  dissolved. 

Respondent,  Electric  Street  Railway  Company,  answers 
and  denies  the  material  points  above  stated,  and  especially 
denies  that  if  it  is  permitted  to  put  its  wires  overhead  and 
operate  its  system  that  it  will  injure  or  destroy  the  busi- 
ness of  complainant  in  any  manner  whatever.  Respondent 
alleges  that  its  system  is  used  in  many  places,  and  that 
no  injury  has  been  done  to  properly  constructed  telephone 
systems. 

And  further,  that  the  wire  upon  which  the  electric  cur- 
rent is  to  be  transmitted  has  been  properly  insulated  and 
protected  by  guard  wires,  so  that  it  is  impossible  for  the 
telephone  wires  to  come  into  contact  with  the  electric  rail- 
way wires,  &c.  It  is  said  for  respondent,  when  we  enter 
the  city  where  we  encounter  the  telephone  wires  we  have 
adopted  an  additional  precaution,  which  has  never  been 
adapted  heretofore  or  elsewhere^  viz.,  and  then  goes  on  to 
state  in  what  this  new  discovery  consists.  It  is  not  insisted 
that  the  plan  of  the  respondent  is  the  "  double  trolley " 
system  or  like  it. 

Respondent  further  insists  that  complainant's  telephone 
plant  will  be  but  little  interfered  with,  and  none  of  its  tele- 
phone lines  are  properly  constructed. 

Further,  that  the  complainant,  by  the  use  of  ordinary 
care,  and  the  outlay  of  a  small  amount  of  money,  can 
remedy  the  anticipated  evils,  and  greatly  improve  upon  its 
poor  and  inefficient  service.  In  other  words,  it  means,  in 
substance,  that  if  the  complainant  will  add  to  its  plan  of 
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operating  its  telephones  the  methods  suggested  by  respond- 
ent or  the  like,  the  injury  contemplated  by  complainant 
could  not  occur. 

Respondent  also  supports  its  positions  by  the  affidavits 
of  several  learned  electricians,  and  now  moves  to  dissolve 
the  injunction. 

In  view  of  the  above  statement  of  the  case,  what  are  the 
relative  rights  and  duties  of  the  parties  upon  the  motion  ? 

Two  questions  arise  in  this  case : 

1.  In  point  of  fact,  wiU  the  injury  apprehended  be 
inflicted  ? 

2.  Is  the  injury  one  to  which  the  law  compels  the  com- 
plainants to  submit,  or  is  it  one  against  which  the  law  will 
give  protection  ? 

Telephone  companies  were  recognized  and  provided  for 
by  the  laws  of  Tennessee  long  before  street  railways  were 
permitted  to  use  electricity  to  operate  their  cars. 

Telephone  companies,  under  the  acts  of  the  Tennessee 
Legislature,  have  the  power  of  eminent  domain.  Being 
public,  their  property  cannot  be  taken  for  other  public 
companies,  unless  such  companies  are  organized  under  the 
laws  which  provide  that  it  may  be  done. 

We  are  aware  of  no  provision  of  law  in  Tennessee  per- 
mitting this  to  be  done  by  a  street  railway  company.  It 
does  not  appear  that  any  statute  empowers  a  street  railway 
company  to  condemn  the  property  of  other  public  com- 
panies, nor  does  the  law  confer  upon  such  companies  the 
power  to  condemn  the  property  of  private  persons  within 
the  city  limits. 

The  telephone  company,  having  been  in  possession  under 
its  charter  and  the  city  ordinance  years  before  the  charter 
of  respondent  company  was  obtained  and  the  right  of  way 
granted  to  it  by  the  city,  acquired  a  vested  right  to  use 
the  strip  of  earth  along  the  lines  of  its  poles  through  the 
streets. 

The  ordinance  granting  the  right  of  way  and  easement  of 
user  constituted  a  contract  which  the  city  itself  could  not 
impair,   unless  this    right    was    expressly  reserved,   and 
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especially  is  this  so  since  the  telephone  company  has  ac- 
cepted the  grant  and  is  operating  under  it.  A  franchise  is 
the  legal  right  to  use  corporate  property  in  a  prescribed 
way  for  profit.  It  is  property  in  a  sense,  and  cannot  be 
destroyed  without  making  compensation.  The  law  is  the 
same  with  respect  to  easements.  The  telephone  com- 
pany' s  franchise,  or  right  to  use  its  corporate  property  for 
the  uses  of  its  chartered  business  as  known  and  recognized 
at  the  time  of  the  grant  to  it,  was  and  is  a  vested  right, 
entitled  to  be  protected  as  '^  property  "  under  the  law. 

Respondent  company,  not  having  the  right  to  exercise  the 
power  of  eminent  domain  in  this  case,  of  course  cannot 
proceed  to  condemn  and  pay  for  complainant's  property 
for  the  use  of  the  respondent  company. 

If  res})ondent  company' s  plan  or  system  of  operating  its 
street  cars  by  electricity  should  result  in  the  partial  or  entire 
destruction  of  complainant's  property,  it  would  be  liable  for 
damages. 

The  acts  of  the  Tennessee  Legislature  authorizing  elec- 
tricity to  be  used  by  street  railways  does  not  prescribe  the 
mode  of  utilization. 

In  such  cases  (where  the  mode  of  the  use  is  not  pre- 
scribed) the  law  is,  that  a  company  invested  with  franchises, 
the  operation  of  which  is  affected  with  a  public  use,  must, 
in  the  construction  and  operation  of  its  work,  use  the  best 
and  most  approved  devices  that  skill  and  science  have 
devised  to  prevent  injury  from  the  exercise  of  the  powers 
given  by  the  grant,  either  to  public  or  individual  rights. 
This  is  the  rule  to  prevent  injury  in  all  such  cases.  Of 
course,  unless  injury  results  to  others,  the  rule  does  not 
apply. 

Par  back  in  the  ages  when  society  was  formed  and  laws 
were  provided  for  the  protection  of  private  rights,  &c.,  the 
distinction  was  marked  between  man' s  absolute  rights  and 
the  relative  rights  he  owed  to  his  fellow  man.  Then  the 
foundation  was  laid  from  which  arose  the  common  law 
maYim,  ^^Sic  tUeretuotU  alienum  non  laedas^^^  which  is 
the  rule  with  resi)ect  to  natural  persons,   and  it  ought 
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rigidly  to  be  the  rule  with  respect  to  corporate  or  artificial 
persons.  Therefore,  "  so  use  your  own  property  that  you 
harm  not  another's." 

This  common  law  rule  not  only  applies  to  natural  per- 
sons, but  also  to  corporations  using  dangerous  agencies  as 
well.  One  corporation  is  as  much  legally  bound  to  respect 
this  rule  toward  another  corporation  as  if  both  were  natu- 
ral persons.  It  is  in  a  sense  the  means  employed  and  the 
mode  of  the  use  that  marks  the  true  line. 

The  common  law  has  been  aptly  called  the  ^^lexnon 
scripta^^^  because  it  is  a  rule  prescribed  by  the  common 
consent  of  the  community  as  one  applicable  to  its  different 
relations,  and  capable  of  preserving  the  peace,  good  order 
and  harmony  of  society,  and  rendering  unto  every  one  that 
which  of  right  belongs  to  him.  Though  principles  once 
established  by  judicial  decision  can  only  be  changed  by 
legislative  enactment,  yet,  such  is  the  malleability  of  the 
common  law  that  new  principles  may  be  developed  and  old 
ones  extended  by  analogy  so  as  to  embrace  newly  created 
relations  and  changes  produced  by  time  and  circumstances. 
Such  it  was  when  we  adopted  it,  and  such  it  now  is  with  us. 

Generally  in  the  law,  as  well  as  in  all  other  human  litera- 
ture, antiquity  is  the  foundation.  He  who  knows  the  order 
can  distinguish  what  is  new.  He  who  deals  only  in  the 
new  cannot  tell  how  fresh  or  stale  his  opinions  are  nor 
whence  they  are  derived. 

If  the  complainant' s  system  of  operation  is  defective  it 
will  not  affect  the  respondent's  liability.  The  electrical 
current  used  in  telephony  is  too  feeble  and  delicate  to  do 
injury  to  others.  The  inferiority  of  complainant's  works  is 
immaterial  in  this  controversy.  If  it  were  a  question 
between  the  telephone  company  and  its  patrons,  or  between 
it  and  some  one  who  claimed  to  have  been  injured,  the  con- 
dition of  the  complainant' s  works  would  be  material.  But 
the  question  here  is  whether  the  telephone  company  has 
been  injured  or  will  be  injured  by  respondent  company. 
The  question  here  is,  not  as  to  the  completeness  of  the  tele- 
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phone  company's  plant,  but  as  to  the  railway's  relative 
rights  and  duties. 

The  controlling  principle  of  law  on  the  motion  before  us 
is,  if  complainant  company  apprehends  injury  and  caa 
satisfy  the  court  that  injury  will  come  if  respondent's  cars 
are  oi)erated  under  its  plan  or  system,  complainant  com- 
pany  has  a  right  to  continue  the  injunction. 

Affidavits  will  not  be  received  to  continue  an  injunction 
unless  irreparable  injury  may  ensue  from  a  dissolution. 

The  general  rule  is  not  to  receive  affidavits  to  continue  an 
injunction,  except  where  the  injunction  is  the  remedial  and 
only  efficient  part  of  the  bill  from  the  very  nature  of  the 
subject  matter  in  dispute,  and  where  the  parties  cannot  be 
put  in  statu  quo  if  the  injunction  is  dissolved. 

A  learned  judge  once  said :  "  If  affidavits  can  be  received 
to  keep  up  an  injunction,  they  should  be  received  in  oppo- 
49ition  ;"  and  this  rule  has  sometimes  been  practiced  before 
able  judges.  It  appears,  however,  somewhat  like  a  trial 
on  the  merits  at  chambers.  To  be  sure,  the  affiants  are 
not  cross-examined  by  either  side.  I  have,  however,  con 
sidered  the  affidavits  filed  by  both  the  complainant  and 
respondent.  The  dissolution  of  an  injunction  is  a  matter 
within  the  sound  discretion  of  the  court,  even  when  the 
allegations  of  the  bill  are  fully  met  and  denied.  Courts  of 
'equity  have  constantly  declined  to  lay  down  any  rule  which 
shall  limit  their  power  and  discretion  as  to  the  particular 
cases  in  which  injunctions  shall  be  granted  or  withheld  or 
dissolved.  There  is  wisdom  in  this  course,  for  it  is  impos- 
aible  to  foresee  all  the  exigencies  of  society  which  may 
require  their  aid  to  protect  rights  or  redress  wrongs.  A 
great  name  in  the  law  contends  that  this  jurisdiction  should 
be  fostered  and  upheld  by  a  steady  confidence.  The  dis- 
cretion of  a  judge,  it  is  true,  is  said  to  be  the  law  of  a 
tyrant,  it  is  always  unknown.  It  is  different  in  different 
men.  It  is  casual  and  dei>ends  upon  constitution,  temper, 
taste  and  passion.  In  reference  to  the  discretion  as  to 
granting  and  dissolving  injunctions,  Mr.  Justice  Baldwiis" 
said:     '' There  is  no  power,  the  exercise  of  which  is  more 
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for  the  transportation  of  passengers  within  ninety  days  from  and  after  the 
passage  of  this  ordinance ;  and  to  have  other  portions  of  the  said  lines 
covered  by  said  grant  finished  and  in  operation  within  two  years  after  the 
passage  of  this  ordinance. 

Sec.  4.  That  the  city  of  Akron  shall  not  be  held  liable  to  any  such 
individual  or  company  for  damages  that  may  occur  from  the  breakage  of 
any  sewer  or  water  pipe,  or  from  any  delay  that  may  be  caused  by  the 
construction  of  sewers  or  the  laying  of  water  or  gas  pipes  or  the  necessary 
repairing  of  either,  or  the  improvements  or  repair  of  any  street  or  highway, 
or  for  the  moving  of  buildings  over  and  along  said  track,  or  for  any  other 
delay  or  damage  that  may  be  caused  by  fire,  water  or  otherwise. 

Sec.  5.  A  failure  of  said  John  S.  Casement,  his  successors  and  assigns,  to 
comply  with  the  terms  and  conditions  of  this  ordinance  after  twenty-days' 
notice  from  the  city  council,  shall  operate  as  a  forfeiture  by  said  John  S. 
Casement,  his  successors  or  assigns,  of  all  the  rights  and  franchises  herein 
granted. 

Sec.  6.  That  said  John  S.  Casement,  his  successors  and  assigns,  shall  have 
all  the  rights  and  privileges  allowed  companies  or  individuals  operating 
street  railroads  in  said  city,  under  the  provisions  of  the  ordinance  and  its 
amendments  alluded  to  in  section  1  of  this  ordinance,  except  as  herein 
expressly  limited  and  modified,  but  subject  always  to  such  further  regu- 
lations as  are  reserved  to  be  hereafter  made  by  the  terms  of  said  ordinance 
and  its  amendments. 

Sec.  7.  This  ordinance  shall  take  effect  upon  its  passage  and  acceptance 
in  writing  of  the  terms  and  conditions  hereof  by  the  said  John  S.  Case- 
ment." 

That  immediately  upon  the  passage  of  said  ordinance  the 
defendant,  the  street  railroad  company,  commenced  con- 
structing their  plant  for  generating  electricity  and  also  the 
same  railroad  to  be  operated  by  electricity,  all  of  which 
was  well  known  to  the  plaintiff  upon  the  passage  of  the 
ordinance  of  September  3,  1888,  which  is  as  follows : 

**  An  Ordinance  CoNTiNijiNa  to  the  Central  Union  Telephone  Com_ 
PANY  THE  Right  to  Erect  Telephone  Poles  and  Wires,  and  GraktI 
ma  said  Right  on  Terms  and  Conditions  Herein  Stated. 

Section  1.  Be  it  ordained  by  the  city  council  of  the  city  of  Akron,  Ohio, 
that  the  right  heretofore  given  by  the  city  council  to  erect  and  maintain 
telephone  poles  and  wires  in  said  city  is  hereby  continued  ;  and  the  right 
is  hereby  granted  to  The  Central  Union  Telephone  Company,  its  successors 
and  assigns,  to  erect  and  maintain  on  the  streets,  alleys  and  public  ways 
of  said  city,  poles,  fixtures  and  wires  necessary  and  convenient  for  the 
purpose  of  supplying  to  the  citizens  of  said  city  and  the  public  communi- 
cation by  telephone  or  other  electrical  devices,  aU  such  right  and  use  to  be 
and  continue  upon  the  terms  and  conditions  herein  stated. 
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Sec.  2.  The  location  of  poles  and  lines  now  in  use  and  any  change 
therein,  or  extension  thereof,  shall  be  under  the  direction  of  the  committee 
on  fire  and  water  of  said  city  coimcil. 

Sec.  3.  Said  poles  and  wires  shall  be  placed  and  maintained  so  as  not  to 
interfere  with  travel  on  said  highways ;  and  in  no  case  shall  any  wires  be 
less  than  twenty  feet  from  the  groimd ;  and  said  company  shall  hold  said 
city  free  and  harmless  from  all  damages  arising  from  any  abuse  or  negli- 
gence in  said  occupancy.  Said  poles  shall  be  so  placed  as  not  to  interfere 
with  the  flow  of  water  in  any  sewer,  gas  pipe,  drain  or  gutter,  and  in  case 
of  bringing  to  grade  of  any  street  or  alley,  said  poles  shall  be  by  said  com- 
pany reset,  so  as  to  conform  thereto.  And  this  grant  is  made  and  is  to  be 
enjoyed  subject  to  all  such  reasonable  regulations  and  ordinances,  of  a 
police  nature,  as  said  city  council  may  at  any  time  adopt,  not  destructive 
of  the  rights  herein  granted. 

Sec.  4.  The  right  of  use  herein  given  shall  not  be  exclusive,  and  the- 
council  reserves  the  power  to  grant  like  rights  to  other  persons  for  like 
purposes. 

Sec.  5.  In  consideration  whereof  said  Central  Union  Telephone  Company 
hereby  agrees  to  allow  said  city  to  attach,  at  any  time,  to  any  of  said  poles, 
the  city*s  fire  alarm  or  police  wires,  and  for  such  purpose  said  city  shall 
have  the  right  to  use  so  much  of  the  top  cross-arm  on  said  poles  as  may  be 
necessary  therefor,  and  in  such  case  said  company  shall  not  place  any  wire 
on  said  cross-arm  nearer  than  twenty  inches  to  said  city  wires,  and  said 
city  shall  not  be  compelled  to  place  wires  so  used  nearer  than  twenty  inches 
from  each  other ;  provided  said  attachments  and  said  city  use  shall  not 
interfere  with  said  company*s  use  of  the  rest  of  said  poles,  and  all  said 
attachments  shall  be  made  and  maintained  under  the  direction  of  said 
company's  manager  in  said  city. 

The  said  company  is  to  furnish  for  the  city's  business,  with  exchange  ser- 
vice, without  charge,  so  long  as  an  exchange  is  maintained  hereunder, 
and  maintain  and  keep  in  good  working  order,  hve  telephones,  one  each 
at  the  mayor's  office,  the  city  solicitor's  office,  the  city  civil  engineer's 
office,  the  city  clerk's  office,  and  the  central  fire  station ;  and  to  furnish 
instruments  for  one  telephone  at  the  residence  of  the  chief  of  the  fire 
department,  one  at  the  residence  of  the  assistant  chief  of  the  fire  depart- 
ment, one  at  the  residence  of  the  superintendent  of  fire  alarms,  and  one  at 
each  fire  station  that  is  now  or  may  hereafter  be  constructed,  which  last 
mentioned  telephones  shall  be  erected  and  maintained  at  the  expense  of 
said  city  and  operated  from  a  private  switchboard  at  the  central  fire 
station,  the  same  as  is  now  done,  and  for  that  purpose  said  company  shall 
erect  and  maintain  two  wires  from  their  central  exchange  to  said  central 
fire  station,  and  keep  the  same  in  constant  connection  therewith. 

Sec.  6.  This  ordinance  shall  take  effect  and  be  in  force  for  the  term  of 
five  years  from  and  after  its  passage  and  filing  by  said  company  of  an 
unconditional  acceptance  of  the  terms  thereof,  in  the  office  of  the  city 
clerk." 

VOL.    II — ^21. 
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and  the  sheriffs  sale  under  a  decree  of  foreclosure  was 
made  June  2,  1885,  and,  after  time  of  redemption  had 
expired,  a  deed  was  executed  and  delivered.  On  April  1, 
A.  D.  1885,  defendant  became  the  assignee  in  insolvency  of 
the  mortgagee. 

The  question  in  this  case  is  whether  the  property  in  ques- 
tion passed  by  the  mortgage,  or  remained  in  the  mortgagor, 
and  passed  by  the  assignment,  under  the  insolvency  pro- 
ceedings, to  defendant,  Drake.  The  record  shows  that  an 
electric  light  company  had  been  organized,  and  was  engaged 
in  lighting  the  city  of  Tucson  by  that  means  ;  that  in  1883 
the  company  purchased  lot  2,  in  Tucson,  of  one  Wilkins, 
for  the  purpose  of  placing  and  constructing  an  electric 
plant  thereon  so  as  to  light  said  city  thereby  ;  that  after 
the  purchase  of  said  lot,  such  plant  was  constructed,  includ- 
ing boilers,  engines,  dynamo,  and  as  a  necessary,  integral, 
and  ordinary  part  of  such  plant,  there  were  erected  in  the 
streets  of  the  city  18  masts,  and  wires  were  strung  thereon, 
along  which  the  electric  light  current  ran  so  as  to  conduct 
the  same  to  the  electric  lamps  located  in  the  different  parts 
of  the  city,  and  so  light  the  same.  The  said  wires  so  strung 
were  attached  to  the  building  on  said  lot,  and  to  the 
dynamo  therein,  and  thereby  the  current  was  completed. 
To  cut  the  wires,  or  by  any  means  destroy  such  connec- 
tion, rendered  the  whole  plant  useless  for  that  purpose. 
The  mortgagee  conveyed  said  lot,  *^  together  with  all 
machinery,  including  the  boiler,  engine  and  dynamo, 
now  situated  on  the  said  land,  and  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances 
thereunto  belonging,  or  in  anywise  appertaining."  The 
only  question  here  is  whether,  by  this  mortgage,  there 
passed  to  the  mortgagee  the  wires  so  strung  along  said 
masts.  Defendant  insists  that  the  same  did  not  pass,  and 
that  he  may  cut  such  wires,  and  treat  the  same  as  the  per- 
sonal property  of  the  mortgagor.  Plaintiff  insists  that  the 
whole  plant,  including  the  wires  so  strung,  passed  by  the 
mortgage. 

This  raises  a  very  important  question.     It  is  urged  that 
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the  said  wires  are  a  fixture  to  the  lot,  and  as  such  pass  by 
the  mortgage.  There  is  great  confusion  in  the  books  in  the 
definition  of  the  term  "fixtures."  It  is  held  to  denote 
^^such  articles  of  a  chattel  nature  as,  when  once  annexed  to 
the  realty,  may  not  be  removed  by  the  party  annexing 
them,  as  against  the  owner."  Ewell,  Pixt.  1,  and  cases 
cited.  On  the  other  hand,  just  the  reverse  is  held  to  be  the 
true  definition;  that  is,  chattels  annexed  that  may  be 
removed,  etc.  Ferard,  Fixt.  2,  and  cases  cited.  It  is  diffi- 
cult to  determine  in  which  of  the  above  senses  it  is  most 
frequently  employed. 

"A  fixture  is  an  article  which  was  a  chattel,  but  which, 
by  being  physically  annexed  or  aflixed  to  the  realty, 
became  accessory  to  it,  and  a  part  and  parcel  of  it." 
This  definition  is  sustained  by  all  the  authorities.  Amos 
A  P.  Pixt.  11.  "Things  fixed  in  a  greater  or  less  degree  to 
the  realty."  2  Kent  Conmi.  346,  note  a.  "Anything 
annexed  to  the  freehold."  2  Smith,  Lead.  Cas.  239,  note. 
In  Teaffy.  Hewitt.  1  Ohio  St.  511,  the  court  discuss  this 
whole  question:  "The  term  *  fixture,'  in  the  ordinary 
signification,  is  expressive  of  the  act  of  annexation,  and 
denotes  the  change  which  has  occurred  in  the  nature  and 
legal  incidents  of  the  property;  and  it  appears  to  be  not 
only  appropriate,  but  necessary,  to  distinguish  this  class  of 
proi)erty  from  movable  property  possessing  the  nature  and 
incidents  of  chattels." 

The  fact  that  there  are  exceptions  to  the  rule  in  favor  of 
tenants  as  against  landlords,  and  in  favor  of  trade,  does  not 
change  the  definition.  Quicquid plantatur  solo,  solo  cedit, 
was  the  maxim  of  the  common  law;  and,  as  between  vendor 
and  vendee,  and  mortgagor  and  mortgagee,  remains  to-day 
unchanged.  Co.  litt.  53 ;  2  Smith  Lead.  Cas.  114 ;  2  Kent 
Comm.,  note  a,  345;  Elwes  v.  Maw,  3  East,  67.  Wliichever 
definition  may  be  regarded  best,  all  concur  that,  where  the 
chattel  is  "fixed"  or  "annexed"  physically  to  the  soil,  it 
becomes  a  part  of  the  realty. 

The  electric  light  current  was  affixed  to  the  soil  as  firmly 
88  the  nature  thereof  would  permit.      It  was  attached 
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physically  to  it,  and  became  a  part  of  the  fixed  machinery 
To  that  extent  this  electric  light  current  is  a  fixture.  But 
it  is  contended,  that  while  this  is  so,  yet  that  a  fixture 
must  be  on  the  land,  and  that  that  may  not  be  a  fixture 
which  is  oflf  the  land. 

A  case  is  cited  holding  that  where  an  engine  was  on  one 
lot,  and  connected  with  a  machine  on  another  lot,  that  the 
machine  on  each  lot  is  a  fixture  on  the  lot  on  which  it  is 
constructed.  McDonald  v.  Minneapolis  Lumber  Co.^  9 
N.  W.  Rep.  765.  That  is  not  this  case.  Here  one  lot  is 
devoted  to  the  maintenance  of  an  electric  light  plant.  Upon 
it  are  erected  buildings,  and  in  them  are  placed  motive 
power  and  dynamo  by  which  an  electric  current  is  to  be 
created,  and  from  the  same  led  by  means  of  wires  annexed 
thereto  and  running  out  of  the  building,  strung  on  poles 
set  up  in  the  streets,  of  the  city,  through  the  city  to  points 
where  this  light  is  needed,  and  returning  by  the  same 
means,  are  so  connected  with  the  dynamo  as  to  complete 
the  circuit,  and  so  make  effectual  the  operation  of  a 
machine  of  which  it  is  an  integral  and  necessary  part. 
It  has  a  "right  of  way"  along  the  streets  of  the  city, 
which  is  no  more  than  a  mere  license,  and  the  license  is 
subject  to  the  public  use  of  the  streets,  and  in  no  way 
affects  the  fee  to  the  same.  Such  use  of  the  streets  is  a 
public  use,  and  the  power  to  grant  such  use  is  to  be  found 
in  the  same  powers  that  grant  the  use  of  streets  to  railway 
companies,  gas  companies,  water  companies  and  the  like. 
The  mortgage  or  sale  of  a  railway  would  carry  its  tracks 
laid  in  or  across  a  highway  annexed  to  its  tracks,  on  its 
exclusive  right  of  way,  or  even  its  locomotives  and  cars 
thereon.  Rolling  stock  of  a  railway  is  a  part  of  the  realty 
where  a  railroad  is  mortgaged,  though  used  on  lines  not 
included  in  the  mortgage.  Minnesota  Co.  v.  St.  Paul  Co.^ 
2  Wall.  609,  and  see  note  to  this  case. 

The  later,  and  we  think  the  better,  doctrine  does  not 
require  an  actual  fastening  to  the  soil  as  essential  to  mak- 
ing a  chattel  a  fixture.  The  third  rule  stated  by  Mr. 
Carpenter  (2  Wall.  646)  is  sustained  by  these  authorities: 
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''  If  the  thing  be  essential  to  the  use  of  the  real  estate,  and 
has  uniformly  been  used  with  it,  then  it  passes,  though  not 
fastened  to  it."  Farrar  v.  Sbackpole^  6  Greenl.  167;  Sned- 
eker  v.  Warring^  12  N.  Y.  170 ;  Pierce  v.  Emery ^  32  N. 
H.  484;  Minnesota  Co.  v.  St.  Paul  Co.^  supra;  Railroad 
Co.  V.  Thompson,  103  111.  209. 

The  electric  current,  including  wires,  poles,  insulators, 
and  appliances,  was  an  essential  part  of  the  machine.  To 
sever  it  was  to  destroy  it.  The  object  of  the  law  is  to  pre- 
serve, and  not  to  destroy.  A  machine  made  of  many  parts, 
operated  for  a  useful  purpose,  may  have  great  value.  Sever 
the  parts,  and  they  are  each  comparatively  worthless.  And 
it  is  the  duty  of  the  courts,  so  far  as  may  be,  to  so  construe 
the  law  that  the  usefulness  and  value  of  such  property  may 
be  maintained.  In  Regina  v.  North  Staffordshire  Ry.  Co. , 
3  El.  &  El.  392,  Lord  Cockburn  held  that  telegraph  appa- 
ratus, consisting  of  posts  driven  into  the  ground,  and  wires 
I)a8sing  through  sockets  annexed  to  the  posts,  but  which 
wires  might  be  disconnected  from  the  posts  without  injury 
or  displacing  them,  were  a  part  of  the  appliances  of  the 
defendant  railway  company,  and  were  fixtures,  as  they 
were  so  attached  that  it  was  intended  that  they  should 
renmin  permanently  connected  with  the  railway,  or  the 
premises  used  with  it,  and  remain  permanent  appendages 
to  it  as  essential  to  its  operation.     Such  is  this  case. 

We  have  so  far  considered  this  as  though  it  were  an  ordi- 
nary conveyance  of  the  lot,  but  the  mortgage  conveyed  the 
lot,  "together  with  all  the  machinery,  including  the  boiler, 
engine  and  dynamo  now  situated  on  said  lot,  and  together 
with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereto  belonging,  or  in  anywise  appertain- 
ing." 

In  PickereU  v.  Carson,  8  Iowa,  544,  a  sale  of  "the  fix- 
tures and  appurtenances  contained  in  the  daguerreian 
rooms,"  etc.,  embraced  all  such  property  as  was  used  in 
carrying  on  the  business,  such  as  maps,  pictures,  stoves, 
carpet,  apparatus  and  furniture,  machines  and  stock,  as 
appurtenances,  and  skylight,  balconyi  partition,  etc.,  as 
fixtures. 
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The  electric  current  is,  then,  an  appurtenance  to  the 
machinery  situated  on  that  lot,  and  is  therefore  covered  by 
the  language  of  the  mortgage,  even  if  not  a  fixture.  Extra 
rolls  in  a  rolling-mill,  removable  at  pleasure,  were  held  tc 
be  a  part  of  the  realty  as  appurtenant  to  it.  Pyle  v.  Pen 
nocJCy  2  Watts  &  S.  390.  A  statue  and  a  sun-dial  alsc 
Snedeker  v.  Warring,  12  N.  Y.  170;  Wadleighy,  Janvrt 
41  N,  H.  603.  A  mortgage  of  a  railway,  with  its  appx 
tenances  and  franchises,  includes  its  rolling  stock,  too 
and  all  movable  property  used  in  its  operation.  Railro 
Co.  V.  Thompson^  supra. 

The  ingenuity  of  invention,  creating  new  appliances 
usefulness,  constantly  brings  new  facts  for  the  consi< 
ation  of  the  courts ;  and  to  these,  established  princi 
must  be  applied.  To  determine  whether  a  partk 
chattel  has  become  a  "fixture"  or  an  "appurtenance' 
must  be  guided  by  authority.  A  consideration  oi 
authorities  leads  to  the  conclusion  that  in  each  case  i 
mixed  question  of  law  and  fact,  largely  to  be  deter 
by  the  intention  of  the  parties,  and  the  uses  to  wM< 
chattel  is  devoted.  In  this  case  it  was  the  evident  ini 
of  the  parties  to  make  this  electric  current  a  part 
machine  mortgaged  and  attached  to  the  land — to 
a  part  of  the  realty.  We  hold,  therefore,  that  the 
BO  attached  passed  with  the  mortgage. 

The  judgment  is  aflirmed. 


Note. — See  Index  to  vol.  1,  title  **  Poles  and  "Wires  as  Propei 
In  American  Union  Telegraph  Co.  v.  MidcUetanf  80  1^.  Y. 
was  held  that  telegraph  poles,  with  the  wires  and  attacluxic 
were  affixed  to  the  soil  of  a  highway  and  constituted  a  part  of  ' 
The  question  arose  over  the  legality  of  an  order  of  arrest  obta 
York  for  the  cutting  down  of  poles  in  New  Jersey.  Tlie  co 
the  poles  being  attached  to  the  realty,  the  cutting  of  tliei 
trespass,  for  which  damages  could  be  recovered  only  in  aji 
clausumfregit,  which  must  be  brought  in  New  Jexaey. 
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JoHK  B.  Yatbs  V.  Southwestern  Brush  Electric  Light 

AND  Power  Company. 

Louisiana  Supreme  Court,  May,  1888. 

(40  La.  An.  467.) 
Explosion  of  elbctrical  appa&atub. 

(Head  note  by  the  court) : 

This  is  an  action  for  damages  occasioned  to  a  policeman,  while  on  duty  at 
the  New  Orleans  National  Bank,  by  an  explosion  of  a  part  of  the  appa- 
ratus pertaining  to  its  electrical  installation.  It  comes  fairly  within  the 
principle  of  the  Code  that  is  to  the  effect  that  every  one  is  **  responsible, 
not  only  for  the  damage  occasioned  by  his  own  act,  but  for  that  which 
is  caused  by  the  things  which  he  had  in  his  custody  or  control." 

Appeal  from  the  Civil  District  Court  of  the  Parish  of 
Orleans ;  Tissor,  J.  Action  for  damages.  Facts  stated  in 
opinion. 

Braughrtj  Buck  Dinkelspeil  A  Hart^  for  plaintiff  [and 
api)ellee. 

^.  M.  Hudson^  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by  Watkins,  J. : 

The  plaintiff  seeks  to  recover  $3,000  damages  from  the 

defendant   company  on   account   of   certain  Injuries   he 

received  while  in  the  i)erformance  of  duty  in  the  buUding 

and  proi)erty  of  the  New  Orleans  National  Bank,  situated 

comer  of  Camp  and  Common  streets,  in  the  city  of  New 

Orleans — he  being  a  member  of  Boylan  &  FarreU's  police 

force  at  the  time.    The  averments  of  his  petition  are, 

that  the  accident  of  which  he  complains  took   place   on 

the  morning  of  the  26th  of  February,  1887,  at  the  hour  of 

6  o'clock  A.  M.,  and  that  it  was  occasioned  by  the  explosion 

of  a  metal  pipe,  through  which  an  electric  wire  passed,  con- 
VOL.  n — ^22. 
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veying  electricity  into  the  bnilding,  for  the  purposes  of 
incandescent  lighting ;  and,  by  the  force  of  the  explosion, 
fragments  of  the  pipe  were  driven  violently  against  his 
head,  just  behind  the  right  ear,  whereby  he  was  felled  to 
the  floor,  stunned  and  senseless  for  a  time,  and  from  which 
he  received  serious  and  permanent  injury.  The  defend- 
ant's answer  was  a  general  denial.  The  case  was  tried  by  a 
jury,  who  found  for  the  plaintiff  |2,500,  and  the  defendant 
has  appealed. 

I.  From  the  record  we  have  gleaned  the  following  facts 
in  regard  to  the  manner  in  which  the  accident  occurred, 
the  causes  which  superinduced  it,  and  the  injuries  the 
plaintiff  sustained  by  it.  It  appears  that  on  the  morning 
in  question  the  plaintiff  went  on  duty  at  the  bank  at  6  A. 
M.,  and,  about  an  hour  afterwards,  his  attention  was 
arrested  by  an  electric  illumination  which  appeared  over 
the  door  which  opens  into  the  president' s  room,  and  which 
is  situated  on  the  Camp  street  side  of  the  building,  facing 
Common  street.  He  was  standing  about  midway  of  the 
floor,  and  between  this  room  and  the  desk  of  the  paying 
teller.  A  moment  afterwards,  a  blaze  was  discovered  in  the 
wood-work  over  the  desk  of  the  paying  teller,  which  he 
hastened  to  extinguish,  and  while  he  was  thus  engaged  the 
brass  pipe,  through  which  the  electric  wire  connected  with 
the  electro,  exploded,  and  a  blow  was  inflicted  on  his 
head,  and  one  on  his  back,  which  was  turned  towards  the 
desk.  The  shock  was  attended  with  a  sound  like  that  of 
the  firing  of  a  pistol,  and  the  illumination  it  produced  had 
the  appearance  of  rockets  or  fire- works ;  and  it  continued, 
at  intervals,  for  fifteen  or  twenty  seconds.  The  chandelier 
in  the  paying  teller's  apartment,  into  which  the  electric 
wire  was  introduced,  was,  at  the  time  of  the  explosion, 
about  twelve  inches  from  his  head.  This  wire  was  insu- 
lated, and  passed  through  a  metal  pipe,  and  it  was 
exploded,  and  the  pipe  also,  by  means  of  an  unusual  exer- 
tion of  electric  force.  This  was  occasioned  by  a  connec- 
tion that  was  formed  outside  of  the  bank,  on  some  part  of 
the  x)ole-line,  with  a  wire  carrying  a  higher  tension  of  elec- 
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tricity  than  that  which  fed  the  incandescent  lamps  within 
the  bank — that  is  to  say,  there  was  a  contact,  on  the  ont- 
side  of  the  bank,  of  the  wire  which  supplied  the  incan- 
descent  light  inside,  with  a  wire  carrying  an  arc  current  of 
high  tension,  outside.  The  effect  of  this  contact  was  to  pass 
the  arc  current  into  the  bank,  and  this  current  being  beyond 
its  capacity,  an  electical  explosion  was  produced,  and  the 
heat  fused  the  metal  and  burst  the  pipe.  In  every  elec- 
trical installation  there  is  necessarily  a  safety  fuse  or  safety 
catch,  which  is  a  mechanical  contrivance  that  interpolates 
into  the  line  of  electric  conductors  a  small  piece  of  lead 
wire,  the  effect  of  which  is  that,  when  an  abnormal  amount 
of  electricity  flows  over  the  wire  of  the  circuit,  it  becomes 
melted,  by  the  excessive  heat  engendered,  and  the  current 
is  broken.  These  devices  are  intended  to  secure  additional 
safety  to  persons  using  incandescent  light.  The  one  over 
the  desk  o£  the  paying  teUer  had,  in  this  instance,  lost  its 
cover,  and  its  internal  part  was  charred  and  defaced.  The 
metal  was  melted  and  the  wood-work  burned.  It  had 
oi)erated,  but  not  in  the  right  way.  There  were  evidences 
of  burning  in  the  electro  as  well  as  the  fuse-catch.  There 
is  no  reasonable  doubt  of  the  fact  that  the  proximate 
cause  of  the  accident  was  the  insufficiency  of  fuse-catches, 
either  in  number  or  capacity,  to  break  the  circuit,  and  cut 
off  the  flow  of  electricity  from  an  arc  wire  on  the  outside 
of  the  bank.  The  brass  tube  containing  the  insulated  wire 
was  about  1-20  of  an  inch  in  thickness,  and  1-4  of  an  inch 
in  diameter,  and  the  fragments  of  it  which  inflicted  the 
wound  on  the  plaintiff's  head  were  about  2  1-2  inches  in 
length.  Their  edges  were  jagged  and  rough,  and  the  metal 
was  tarnished  and  discolored.  The  tension  of  an  arc  cur- 
rent of  electricity  passing  through  a  tube  of  such  dimen- 
sions was  quite  sufficient  to  have  exploded  it,  and  send  the 
fragments  against  the  plaintilf  s  head  with  sufficient  vio- 
lence to  have  produced  the  injuries  he  received.  The  imme- 
diate effect  of  an  arc  current  of  the  voltage  this  one 
appeared  to  have,  when  exercised  upon  an  individual, 
would  be  that  of  a  heavy  blow,  and  might  cause,  at  least, 
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temporary  insensibility.  Prom  the  blow  inflicted  there  was 
a  knot  raised  on  plaintiffs  head,  which  is  described  by  one 
witness  as  being  of  the  size  of  a  hen's  egg.  He  was  stunned 
and  felled  to  the  floor,  and  rendered  insensible  for  a  time. 
He  became  quite  sick  from  the  effects  of  it,  and  vomited 
considerably.  He  became,  on  that  account,  unfitted  for 
duty,  his  hearing  in  his  right  ear  being  seriously  impaired. 
Since  the  happening  of  the  accident,  attacks  similar  to 
those  described  have  occurred  frequently,  though  at  irre- 
gular intervals,  and  last  three  or  four  hours  at  a  time ;  and 
the  plaintiff  states  that  he  experiences  from  them  a  great 
pressure  on  the  right  side  of  the  head,  above  and  behind 
his  right  ear,  coupled  with  an  intense  pain  and  dizziness. 
One  of  his  medical  attendants  states  that,  upon  making  an 
examination  of  the  plaintiff's  ear,  he  discovered  tinnitus  — 
t.  e.y  a  buzzing  or  humming  in  the  ear,  and  the  ear-drum 
congested,  which  was  likely  to  produce  inflammation 
of  the  ear-drum,  and  impair  the  hearing.  Having 
heard  the  plaintiff's  testimony,  he  gave  it  as  his  profes- 
sional opinion  that,  while  the  plaintiff  may  be  compara- 
tively free  from  trouble  at  times,  his  afiiiction  will  con- 
tinue during  life  time.  Since  the  accident  the  plaintiff 
ha3  lost  considerably  in  flesh,  and  has  not  been  able  to  per- 
form much  work ;  and,  indeed,  it  was  stated  by  his  counsel, 
in  argument^  and  not  disavowed  by  counsel  of  the  defend- 
ant company,  that  on  account  of  his  being  unable  to  per- 
form satisfactory  service  he  had  been  discharged  from 
employment  at  the  bank.  At  the  date  of  this  occur- 
rence, he  was  about  fifty-two  years  of  age,  but  strong, 
athletic,  and  in  perfect  health.  He  is,  and  -has  always 
been,  a  laboring  man.  He  has  resided  in  the  city  ever 
since  1873,  and  has  been  regarded  as  faithfid  and 
efiicient  in  the  x>erf  ormance  of  any  service  assigned  to  him. 
He  has  a  family  dependent  on  him  for  support.  At  the 
time  of  the  occurrence  he  was  employed  at  a  stated  salary 
of  $45  per  month — L  e.,  $540  per  annum.  Manifestly  this 
accident  and  consequent  injury  to  the  plaintiff  was  caused 
by  the  failure  of  the  party  establishing  the  electric  installa- 
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tion  in  the  bank  to  provide  a  means  so  essential  to  the  safety 
of  those  using  electric  lights  as  the  proper  fuse-catches. 

The  happening  of  such  an  accident  as  the  one  under  con- 
sideration may  frequently  occur  in  a  large  city  like  New 
Orleans,  lighted  externally  and  internally  with  electricity, 
which  is  generated  by  machines  of  diflferent  size,  and  the 
currents  of  which  differ  greatly  in  tension.  Indeed,  the 
difference  in  the  polarity  of  the  metals  brought  in  contact 
would  naturally  produce  combustion  and  explosion,  at  the 
risk  of  the  population  and  hazard  of  property.  To  pass 
these  differing  currents  of  electricity  from  the  generating 
machines  to  the  various  customers  on  its  circuit,  and  to  the 
lamx)s  on  the  streets,  a  number  of  wires  are  employed,  and 
they  are  strung  on  posts  ;  and  it  is  the  plain  duty  of  the 
I)ersons  exercising  so  dangerous  a  franchise  to  have  special 
care  in  their  adjustment  and  installation,  that  their  patrons 
their  servants  and  agents  be  protected  from  loss  and  danger. 
Such  care  was  not  taken  in  this  instance.  The  proof  shows 
that  there  was  provided  in  the  electric  installation  of  the 
bank  what  was  termed  a  switch,  the  purpose  of  which  is  to 
enable  a  customer  who  is  desirous  of  discontinuing  the 
current  at  any  time,  to  cut  it  off.  But  it  appears  that  this 
switch  was  placed  on  the  wall  at  the  head  of  the  staircase 
leading  to  the  second  floor ;  that  in  order  to  reach  it  one 
had  to  pass  out  of  the  bank  into  Common  street,  thence  to 
the  rear  of  the  building,  and  thence  up  the  stairs.  There 
was  no  other  way  of  reaching  it.  In  addition,  the  proof 
shows  that  neither  the  plaintiff,  the  janitor,  or  oflScers  of 
the  bank  had  been  advised  of  its  existence^  much  less  of 
its  use  or  locality. 

n.  Under  the  general  issue  the  defendant  sought  to 
prove  that  the  defendant  company  did  not  establish  the 
electric  installation  in  the  New  Orleans  National  Bank,  and 
was  not  responsible  on  that  account ;  and  that  if  any  one  was 
responsible  it  was  the  Storage  Battery  Company,  by  whom 
the  installation  was  erected  in  the  bank.  On  this  issue  the 
testimony  took  a  very  wide  range,  and  is,  unfortunately,  in 
conflict  in  many  particulars.    We  can  only  cite  a  few  of 
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the  leading  features  as  illustrating  the  view  it  has  given  w 
At  the  solicitation  of  certain  persons,  an  officer  of  t 
defendant  or  Brush  company  visited  Rotterdam,  HoUai 
in  the  summer  of  1886,  and  purchased  the  right  to  s 
and  operate  the  De  Khotinski  patent  for  storing  electric 
of  high  tension,  designed  for  distribution  in  low  tens 
currents,  for  purposes  of  incandescent  illumination. 
October  of  that  year  the  Storage  Battery  Company 
organized  by  the  selection  of  a  board  of  directors,  a: 
secretary,  treasurer,  superintendent  and  president,  a 
whom,  except  the  last,  being  like  officers  in  the  Brush 
pany.  The  patentee  furnished  the  accumulators  for  i 
reservoirs  in  storing  electricity.  The  original  contrac 
the  company's  charter  are  of  this  general  tenor  as  ' 
object  of  their  organization.  The  officers  of  th( 
Orleans  National  Bank  claim  to  have  made  the  conti 
electric  lighting  with  the  Brush  Company,  and  stal 
after  the  accident,  they  gave  notice  to  that  compai 
that  they  at  once  had  it  inspected  and  repaired 
protest  or  objection.  The  bills  for  the  installation, 
as  for  lighting  the  bank  during  January  and  F 
1887,  were  made  out  on  the  blanks  of  the  Brush  C 
and  were  presented  for  payment  by  their  coiled 
installation  was  directed  by  their  superintendent, 
these  months  the  Brush  Company  operated  inc 
lights  from  its  own  generating  machine.  The  Stc 
tery  Company  kept  neither  ledger,  journals  or  st 
and  no  certificates  of  stock  were  ever  issued.  It 
were  kept  in  the  books  of  the  Brush  Company, 
no  receipt  showing  payment  to  it  of  any  bill  f  o 
cent  lighting.  Its  minutes  show  that  dnrin 
potential  existence,  no  contract  was  consTxmmat 
company  for  incandescent  lighting,  ancL  it  Irac 
of  its  own.  The  notes  for  the  rent  of  No.  18  T 
where  the  accumulators  were  stored,  were  ex:ec 
Brush  Company.  The  cash-book  of  tlie  Sto: 
Company  shows  that  its  total  revenue  up  to  tli< 
1887,  the  date  of  its  suspension,  was   $400.9 
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that  the  total  amount  expended  for  material,  antecedent 
to  the  accident,  was  $460.65.  That  nothing  was  expended 
for  lamps  or  electricity,  or  the  power  to  generate  it.  There 
are  sundry  invoices  in  the  name  of  the  Storage  Battery 
Company  for  goods  purchased  of  the  Westinghouse  Elec- 
tric Light  Company,  in  March  and  April,  1887,  aggregating 
$10,000  in  amount,  while  the  cash  book  shows  disburse- 
ments on  that  account  of  $398  only.  The  minute  book  of 
that  company  shows  that  the  president  was  only  author- 
ized, on  the  24th  of  February,  1887,  to  contract  with  the 
Westinghouse  Company  for  the  purpose  of  supplying  it 
with  their  system  of  incandescent  lighting,  and  that  on 
the  7th  of  May  following,  it  had  not  been  consummated. 
But,  on  the  contrary,  it  appears  that  the  Brush  Company 
was  operating  the  Westinghouse  system  in  April  and  May^ 
1887,  and  they  did  not  purchase  from  the  Storage  Battery 
Company.  These  and  various  other  indicia  satisfy  us  that 
the  Storage  Battery  Company  was  merely  an  auxiliary  of  the 
defendant ;  that  it  never  owned  or  used  any  system  of  incan- 
descent electric  illumination,  and  that  its  only  object  was 
to  furnish  storage  for  electricity  of  high  tension,  for  dis- 
tribution in  low  tension  currents,  for  the  greater  conven- 
ience of  the  Brush  Company.  On  this  theory  the  manifold 
incongruities  in  the  evidence  can  be  harmonized  and  recon- 
ciled. The  contention  of  the  defendant,  in  this  regard, 
cannot  be  sustained.  The  liability  of  the  defendant  is 
clearly  made  out. 

m.  This  action  is  brought  under  those  provisions  of  the 
Code  which  declare  that  "  every  act  whatever  of  man  that 
causes  damage  to  another,  obliges  him  through  whose  fault 
it  happened  to  repair  it"  (R.  C.  C.  2316) ;  and  ''every  per- 
son is  responsible  for  the  damage  he  occasions,  not  merely 
by  his  act^  but  by  his  negligence,  imprudence,  or  want  of 
skiW^  (R.  C.  C.  2316);  and  "we  are  responsible,  not  only 
for  the  damage  occasioned  by  our  own  act,  but  for  that 
which  is  caused  by  *  *  *  the  things  which  we  have  in 
our  custody"  (R.  C.  C.  2317.)  These  articles  need  no 
elaboration.    The  text  is  concise  and  of  easy  appreciation. 
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The  instant  case  comes  fairly  within  the  principle  of  Barnes 
V.  Bureriy  38  Ann.  320,  and  Howe  v.  New  Orleans^  12  Ann. 
481,  in  each  of  which  a  person  passing  a  street  of  this  city 
was  awarded  damages  for  injuries  inflicted  by  a  falling 
wall.  The  plaintiff  is  evidently  entitled  to  remuneration 
at  the  hands  of  the  defendant ;  but  we  think  that  the 
amount  allowed  is  excessive,  and  should  be  reduced  to 
$1,250. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
verdict  of  the  jury  and  the  judgment  of  the  court  a  qtLO 
be  amended  and  reduced  to  $1,250,  and  that,  as  thus 
amended,  same  be  affirmed,  with  cost  of  appeal  taxed 
against  the  plaintiff  and  appellee. 


Mbs.  L.  E.  Clabain,  individually  and  as  tutrix,  v.  West- 
ern Union  TelegralPh  Company. 

Louisiana  Supreme  Court,  Feb,  IS,  1888, 

(40  La.  An.,  178.) 

Injury  to  ijke3can. 

A  lineman  having  received  injuries,  which  caused  his  death,  by  thebreakiiig 
of  Mrire  causing  his  fall  from  a  pole  to  the  groimd,  hdd,  that  under  the 
circimistances  the  telegraph  company  was  negligent  in  not  furnishing 
safe  appliances,  and  that  the  lineman  was  not  negligent. 

Action  by  widow  of  employee  of  telegraph  company,  in 
behalf  of  herself  and  infant  children,  for  damages  sustained 
as  stated  in  head  note.  The  plaintiff  was  awarded  $3,000. 
Appeal  by  defendant. 

W.  8.  Benedict  and  W.  E.  MurpTiy^  for  plaintiff  and 
appellee. 

BaynCy  Denegre&Bayne^  for  defendant  and  appellant. 
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The  opinion  of  the  court  was  delivered  by  Todd.  J.: 

Lonis  E.  Clarain,  in  the  employ  of  the  defendant  com- 
pany, while  engaged  in  putting  up  telegraph  wires  on 
Carondelet  street,  in  this  city,  fell  from  a  telegraph  pole 
and  was  killed. 

This  suit  is  brought  by  the  widow  of  the  deceased,  in  her 
own  right,  and  as  natural  tutrix  of  her  minor  children, 
issue  of  her  marriage  with  deceased,  to  recover  damages  on 
account  of  his  death — damages  resulting  from  the  suffer- 
ings of  the  deceased,  and  damages  caused  directly  to  the 
widow  and  children  by  the  loss  of  the  husband  and  father. 

The  cause  and  manner  of  the  death  is  set  forth  substan- 
tially as  f oUows : 

That  Clarain  was  employed  by  the  company  as  a  lineman, 
in  putting  up  and  tying  wires  on  their  telegraph  poles. 
That  whilst  he  was  so  engaged  some  forty  feet  from  the 
ground,  and  on  a  telegraph  pole,  it  became  necessary  to 
stretch  a  wire  on  the  outer  end  of  a  cross-arm  of  the  pole, 
there  being  five  wires  already  strung  on  the  pole — three  on 
the  inner  and  two  on  the  outer  side.  That  in  order  to  per- 
form his  work,  it  was  necessary  for  him,  by  the  aid  of  a 
steel  spur  or  iron  point,  attached  to  one  of  his  legs,  to  force 
the  same  into  the  telegraph  pole  as  a  support  for  his  body, 
throw  his  other  leg,  free  of  any  iron  support,  around  the 
pole,  and  lean  outward  in  a  diagonal  position  from  the  pole 
to  the  outer  wire  of  the  arm  attached  to  the  pole,  and  there 
secure  the  telegraph  wire,  with  iron  nippers  or  pinchers,  by 
a  wire  around  the  glass  cup  placed  over  the  pin  inserted  in 
the  cross-arm.  While  in  this  position,  the  wire  being 
hauled  taut  many  hundred  feet  ahead  of  him  by  means  of 
a  reel  and  apparatus  provided  for  that  purpose  by  the  com- 
pany, the  wire  broke  near  the  cross-arm  at  which  he  was ; 
the  cross-arm  itself  broke  where  it  was  fastened  to  a  tele- 
graph pole,  and,  by  reason  of  his  then  necessary  position, 
he  could  not  recover  his  center  of  gravity  when  the  break 
took  place,  and  was  precipitated  headlong  to  the  stones 
beneath  him.  He  was  picked  up,  and,  after  suffering 
intense  agonies,  died  within  a  week,  leaving  a  widow  and 
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three  minor  cMldren,  as  his  heirs,  deprived  of  his  comf ort^ 
his  support,  his  life. 

It  is  specially  charged  that  the  wire  famished  for  the 
work  which  he  was  performing  was  second-hand  wire,  full 
of  kinks,  that  is,  where  it  had  been  twisted  it  had  lost  its 
strength ;  and  that  the  cross-arm  of  the  telegraph  pole  was 
of  light  material,  too  thin,  improperly  bored,  and  of  such 
brittle  nature  as  to  be  entirely  unfit  for  the  purpose  for 
which  it  was  used.  That  Clarain  has  been  for  six  years 
engaged  in  this  business,  both  ui)on  telegraph  and  tele- 
phone poles.  That  he  was  about  thirty  years  of  age,  strong, 
active,  and  giving  a  regular  support  to  his  family. 
'    The  defendant  excepted  to  the  petition  as  follows : 

1.  That  there  was  an  improper  joinder  of  parties  upon 
distinct  causes  of  action,  and  that  the  widow  and  children 
of  the  deceased  could  not,  in  the  same  suit,  claim  the  dam- 
ages which  each  have  separately  and  distinctly  sustained. 

2.  That  the  petition,  not  specifying  the  quantum  of  dam- 
ages suffered  by  the  widow  and  the  quantum  of  damages 
suffered  by  the  children,  and  not 'giving  any  details  or 
specifications  of  these  damages,  was  too  vague  and  indefi- 
nite to  admit  of  proper  answer  and  defense. 

3.  That  in  so  far  as  the  widow  claimed  that  the  cause  of 
action  of  the  deceased  survived  in  her,  her  petition  dis- 
closed no  cause  of  action. 

The  first  and  third  grounds  of  exception  were  overruled, 
and  the  second  ground  was  maintained,  with  leave  to  amend. 

Thereupon  plaintiffs  filed  an  amended  petition,  which, 
"reiterating  the  allegations  of  the  original  petition^ 
averred : 

"1st.  That  the  damages  sustained  by  the  deceased,  as 
hereinafter  averred,  survived  in  her  minor  children,  of 
whom  petitioner  is  natural  tutrix. 

"2nd,  That  she  individually  had  sustained  $5,000  dam- 
ages. 

"  3rd.  That  her  children  had  sustained  $5,000  damages." 

Defendant  excepted  that  the  supplemental  x)etition,  in  so 
far  as  it  alleged  that  the  cause  of  action  of  the  deceased  sur* 
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vived  in  her  minor  children,  was  inconsistent  with  the 
original  petition,  and  changed  its  substance. 

This  exception  was  overruled  and  the  amendment  allowed. 

We  think  the  ruling  of  the  judge  a  quo  on  these  excep- 
tions was  prox>er,  considering  that  all  the  damages  claimed 
resulted  from  one  cause,  and  all  parties  in  interest  were 
before  the  court,  and  that  the  widow  was  suing  both  in  her 
individual  and  representative  capacities  ;  and  since  a  judg- 
ment final  and  conclusive  as  to  all  the  parties  could  be 
rendered  in  the  suit  pending,  it  was  better  to  end  the  con- 
troversy in  one  suit  than  to  remit  the  plaintiff  to  two  differ- 
ent actions. 

The  disposition  made  of  the  matter  affords  no  just  ground 
of  complaint,  and  is  sanctioned  by  several  adjudications. 
Riggs  v.  Bell^  39  Ann.,  and  authorities  therein  cited. 

The  answer  was  a  general  denial  and  an  averment  of  con- 
tributory negligence  on  the  part  of  the  deceased. 

The  case  was  tried  by  the  judge,  and,  from  a  judgment  in 
favor  of  the  plaintiffs  for  $3,000,  the  defendant  has  appealed. 

There  were  many  witnesses  examined  on  the  trial,  and 
there  is  much  conflicting  testimony.  We  have  thoroughly 
examined  and  considered  it,  and  shaU  content  ourselves 
with  stating  our  conclusions  respecting  it  as  it  bears  on  the 
issues  presented. 

1.  We  are  fully  satisfied  that  there  was  no  contributory 
negligence  on  the  part  of  the  deceased.  There  was  no 
opportunity  afforded  him  to  test  the  strength  and  sound- 
ness of  the  wire  and  cross-arms  furnished  him,  and  which 
were  required  for  the  performance  of  the  services  for  which 
he  was  engaged ;  and  it  is  quite  certain  that  had  he  insisted 
on  making  a  sufficient  test  of  them,  and  demanded  that  the 
requisite  time  be  allowed  him  for  that  purpose,  he  would 
never  have  been  employed.  If  there  were  defects  in  these 
materials,  it  would  have  been  impossible  for  him  to  have 
discovered  them  in  the  time  that  was  afforded  him.  In 
fact,  they  were  not  discoverable  on  a  slight  inspection. 
There  is  no  evidence  of  any  want  of  care  in  the  handling  or 
manipulation  of  the  materials  in  his  work. 
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2.  That  both  the  wire  and  cross-arm  broke  in  the  manner 
described  in  the  petition,  there  is  no  dispute,  and  that  the 
death  resulted  from  this  breakage  is  equally  admitted. 

As  stated,  the  testimony  of  many  witnessess  was  taken 
to  prove  that  those  materials  were  perfectly  sound,  and^er 
contra^  a  number  introduced  to  prove  their  unsoundness. 

But,  in  our  view  of  the  matter,  the  fact  that  they  did 
break  is  a  demonstration  in  itself  that  they  were  not  sound, 
or  at  least  of  sufficient  strength  to  answer  the  purpose  for 
which  they  were  used.  For  the  evidence  does  not  show 
satisfactorily  that  they  were  subjected  to  an  extraordinary 
or  unusual  strain  when  the  casualty  occurred. 

There  was  then  no  fault  on  the  part  of  the  employee. 

It  must  be  considered  that  the  employment  was  a  dan- 
gerous one ;  not  dangerous  in  merely  climbing  or  ascending 
the  poles,  and  reaching  out  to  the  end  of  the  cross-arms 
and  fastening  the  wires,  but  dangerous  from  the  fact  that 
the  wire  and  its  wooden  support  might  chance  to  be  defec- 
tive or  unsound.  These,  necessary  for  his  work,  the 
employee  had  a  right  to  presume  were  entirely  safe ;  and  he 
was  entitled  to  rest  on  this  presumption  for  his  security. 
Hanson^  tutor^  v.  Railway^  38  Ann.  111. 

And  it  further  follows  that,  the  employment  being  a 
dangerous  one,  as  conceded  and  asserted  by  the  defend- 
ant's counsel,  the  defendant  company,  the  employer,  should 
be  legally  held  to  the  greatest  care  and  diligence  in  the 
selection  of  the  necessary  materials,  and  everything  else 
calculated  to  insure  the  safety  of  the  employee  in  the  prose- 
cution of  his  work.  lb.;  Black  v.  Railroad  Co,y  10  Ann. 
38 ;  Railroad  Co.  v.  Derby,  14  Howard,  486. 

"It  is  indispensable  to  the  employer's  exemption  from 
liability  to  his  servants,  for  the  consequence  of  risks  thus 
incurred,  that  he  should  be  free  from  negligence.  He  must 
furnish  the  servant  with  the  means  and  appliances  which 
the  service  requires  for  its  efficient  and  safe  i)erf ormance ; 
and  if  he  fail  in  that  respect,  and  an  injury  result,  he  is 
liable  to  the  servant  as  he  would  be  to  a  stranger.''  Chicago 
R.  R,  Co.  V.  Ross,  112  U.  S.  377. 
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The  next  question  that  arises  is,  did  the  company  comply 
with  this  requirement  ? 

As  stated,  we  are  satisfied  that  the  materials  furnished 
the  employee  in  this  instance  were  not  sound,  and  conse- 
quently not  safe ;  and  the  record  contains  no  evidence  that 
these  materials  were  carefully  selected  by  the  company, 
nor  is  there  satisfactory  proof  that  there  was  even  a  proper 
Inspection  of  the  same  before  being  used. 

Under  these  circumstances,  we  are  forced  to  the  conclu- 
sion that  there  was  not  that  degree  of  care  and  diligence 
shown  by  the  company  that,  under  the  legal  principles  we 
have  announced,  would  exempt  it  from  liability  for  the 
fatal  injury  of  its  employee  in  this  instance.  It  was  in  faulty 
and  from  that  fault  resulted  the  death  of  the  employee. 

The  judgment  of  the  lower  court  is  criticised  by  the 
defendant  counsel  as  not  being  in  accord  with  the  plead- 
ings, nor  in  response  to  the  prayer  of  the  petition,  in 
decreeing  the  amount  awarded  ($3,000)  jointly  in  favor  of 
the  widow  and  the  minor  heirs. 

This  inaccuracy,  if  it  be  one,  affords  no  ground  of  com- 
plaint to  the  defendant.  It  does  not  impose  an  additional 
burden,  and  it  is  a  matter  of  indifference  to  the  company 
to  whom  the  money  goes,  so  that  it  is  final  and  conclusive 
against  all  parties,  as  it  is.  There  is  no  complaint  of  the 
plaintiffs  in  this  regard,  and  the  money,  when  realized,  can 
be  adjusted  between  the  mother  and  her  children,  accord- 
ing to  their  resi)ective  rights. 

Beaching  the  conclusions  announced,  we  find  no  reason 
for  disturbing  the  judgment  of  the  lower  court,  and  it  is 
therefore  affirmed,  with  costs. 


Note.— See  note  to  Weiden  v.  BnUh  EUctrie  Light  Co.,  post 
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PiEDMoirr  Eleotbio  Illttminathtg  CoMPAinr  v.  Patte- 

son's  Adm'jk. 

Supreme  Court  of  Appeals  of  Virginia^  April  17 ^  2888. 

(84  Va.  747.) 

HaNDUNG  BLBCTBIO  WmSS.—  Ck>17TBIBUT0BT  NEGLrOENCB. 

The  intestate  of  plaintiff  below,  an  employee  of  defendant,  who  had  been 
lobg  so  employed  and  carefully  instructed  as  to  his  duties  and  the  dangers 
incident  thereto,  was  killed  while  in  discharge  of  his  duty  by  the  pas- 
sage of  an  electric  current  through  his  body.  He,  with  several  other 
employees  of  the  company,  were  in  search  of  an  "open  circuit."  The 
current  was  turned  on,  to  the  knowledge  of  intestate  and  for  which 
there  was  satisfactory  reasons ;  and  as  a  measure  of  protection  he  had 
taken  a  "  shunt-oord,"  which  was  defective,  but  the  defects  were  patent, 
and  he  had  selected  it  from  several  at  the  office  of  the  company,  leaving 
others  there  which  were  perfect.  He  could  have  completed  the  circuit 
with  his  body  only  by  grasping  the  shunt-cord  by  a  small  portion  at  one 
end  which  had  become  stripped  of  its  insulating  cover,  and  grasping  the 
line  wire  also  by  the  uncovered  end. 

Held,  that  the  company  was  guilty  of  no  negligence,  but  that  the  intestate 
was  negligent,  and  that  no  recovery  could  be  had. 

Appeal  from  a  judgment  of  the  Corporation  Court  of 
Lynchburg,  rendered  upon  a  verdict  of  a  jury  for  $3,000 
damages  to  the  plaintiflf  below  for  the  death  of  her  intestate 
by  the  alleged  negligence  of  the  defendant. 

Sheffey  A  Bumgardner  and  Kean  &  Kean^  for  plaintiff 
in  error. 

KirJcpatricJc  &  BlacJtford^  for  defendant  in  error : 

Pauntlerot,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  for  damages  for  the  death  of  the 
plaintiff's  intestate,  Miles  Patteson,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  company,  on  the 
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23rd  day  of  March,  1886,  in  the  city  of  Lynchburg,  Va., 
while  the  said  Patteson  was  in  the  discharge  of  his  duty  as 
an  employee  of  the  said  company.  Upon  the  trial  of  the 
case  there  was  no  demurrer  to  the  declaration,  no  objection 
to  any  portion  of  the  evidence,  nor  instructions  asked  of 
the  court  by  either  side ;  and  the  jury,  upon  the  evidence, 
rendered  a  verdict  for  the  plaintiff  for  $3,000  damages, 
apportioned,  under  the  statute,  to  the  widow  and  the  infant 
child  of  the  deceased.  Thereupon  the  defendant  company 
moved  the  court  to  set  aside  the  verdict,  and  grant  it  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the 
evidence ,  which  motion  the  court  overruled,  and  entered 
judgment  that  the  plaintiff  recover  against  the  defendant 
$3,000,  with  interest  thereon,  to  be  computed  at  the  rate  of 
6  per  centum  per  annum  from  the  22nd  day  of  December, 
1888,  till  payment,  and  the  costs,  etc. 

The  only  question  presented  by  the  record  is  whether  the 
court  below  erred  in  overruling  appellant's  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  of  the  jury  is  contrary 
to  the  evidence.  The  facts  proved  on  the  trial  are  not  certi- 
fied by  the  trial  court,  but  the  evidence  is  certified  in  full. 
Such  being  the  case,  the  well-established  rule  of  this  court 
is  that  "  the  evidence  must  be  plainly  insuflicient  to  war- 
rant the  verdict,  to  justify  the  court  in  setting  it  aside." 
Priest  \.  Whitacrej  78  Ysi.  151.  The  judgment  complained 
of  in  this  case  will  be  aflirmed  or  reversed  according  as  the 
verdict  of  the  jury  shall  be  warranted  or  unwarranted  by 
the  evidence  adduced  by  the  plaintiff  in  the  court  below. 
The  case  for  the  plaintiff,  who  prevailed  in  the  court  below, 
rests  ui)on  the  evidence  of  four  witnesses  : 

First.  Policeman  Adams  testified  that  *' he  is  a  member 
of  the  police  force  of  the  city  of  Lynchburg ;  that  on  the 
night  the  plaintiff's  intestate  came  to  his  death,  witness  saw 
him  hanging  on  the  pole  of  the  electric  light  at  the  comer 
of  Eighth  and  Jefferson  streets;  he  was  dead,  and  was 
taken  down  in  my  (witness')  presence.  I  passed  him 
just  before  he  went  to  that  pole,  and  a  few  minutes  after 
saw  him  dead.    The  defendant  company  had  its  city  ofice 
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on  Eighth  street,  near  the  Arlington  Hotel.  I  knew  Miles 
Patteson  (plaintiffs  intestate)  when  I  saw  him.  He  was  a 
colored  man,  about  thirty  years  of  age.  He  was  killed 
about  eight  o'clock  in  the  evening  of  the  23rd  of  March, 
1886 ;  think  he  was  a  sober  man,  and  seemed  to  be  sober 
then.  When  I  first  saw  him  on  the  street,  shortly  before  he 
was  killed,  he  was  carrying  a  short  ladder,  about  eight  feet 
long,  the  hands  used  in  climbing  the  poles.  The  pole  on 
which  he  was  killed  is  about  twenty-one  to  twenty -two  feet 
high.  I  do  not  know  what  Patteson' s  business  was — 
what  his  duties  were.  The  electric  lights  in  that  part  of 
the  city  were  not  lighted  at  that  time.  The  lamps  lit  up 
twice — that  is,  there  were  two  flashes  between  the  time  I 
first  saw  him  on  the  street  and  the  time  I  saw  him  on  the 
pole,  dead.  I  saw  his  overcoat  flapping,  and  called  to  him, 
and  got  no  answer.  I  then  went  and  saw  Mr.  Fraley, 
the  superintendent  of  the  defendant  company  at  Lynch- 
burg, and  told  him  there  was  one  of  his  men  killed,  and 
where.  In  the  interval  between  the  two  flashes,  I  walked 
about  half  a  square.     It  was  a  drizzling  night." 

Second.  R.  C.  Cobb,  a  colored  man,  a  witness  for  the 
plaintiff,  testified  :  *'  I  did  not  see  Patteson  at  the  time  he 
was  killed.  When  I  got  there,  they  were  getting  him 
down.  He  was  in  the  employment  of  the  defendant  com- 
pany at  the  time.  It  was  about  ten  minutes  after  eight 
o'clock  in  the  evening,  when  he  was  got  down.  Patteson 
was  a  day  trimmer.  The  work  of  a  day  trimmer  was  done 
between  the  morning  and  evening.  They  begin  about  seven 
o'clock  in  the  morning,  and  get  through  about  half -past 
twelve,  the  sooner  the  better.  I  was  at  that  time  a  night 
'inspector,  which  is  night  work  altogether,  and  consists  in 
seeing  that  the  lamps  are  doing  all  right,  and  if  not,  to  put 
them  right.  At  that  time  there  were  three  or  four  day 
trimmers ;  I  don't  remember  which.  There  are  three 
circuits  in  Lynchburg,  and  one  man  to  each  circuit,  on  the 
day  force,  and  the  same  on  the  night  force.  I  had  been  in 
the  employment  of  the  company  about  eighteen  months. 
Miles  Patteson  had  been  in  the  employment  of  the  company 
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nnder  Superintendent  Bockofl,  who  was  superintendent 
before  Mr.  Fraley,  for  two  or  three  months.  He  then  quit, 
and  went  away  from  Lynchburg  on  some  railroad  work. 
He  then  came  back,  and  went  into  the  employment  of  the 
company  again  for  three  or  four  weeks,  when  he  was  killed. 
The  practice  in  Lynchburg  is  for  the  current  not  to  be  on 
when  the  day  trimming  was  being  done.  There  is  generally 
a  test  to  see  whether  the  circuit  is  complete.  The  current 
is  not  put  on  while  the  men  are  going  around  doing  the  day 
trimming;  they  don't  use  it  in  the  daytime.  I  do  not 
know  what  time  Miles  rex)orted  he  had  trimmed  his  lamp 
that  day.  When  I  got  to  the  office  that  evening  they  said 
circuit  No.  1  was  open,  and  all  hands  were  fixing  to  go  out 
to  look  for  the  trouble.  The  lamp  could  be  examined  with- 
out the  current  being  on ;  but,  when  it  is  on,  it  gives  notice 
by  lighting  up  the  lamps  as  soon  as  the  trouble  is  found, 
and  all  hands  who  are  out  searching  can  quit.  A  day  trim- 
mer has  to  examine  each  coupling  when  he  trims  a  lamp, 
to  see  that  it  is  connected,  and  to  clean  the  lamp,  and  see 
that  it  is  in  order.  The  right  way  to  examine  the  couplings 
is  to  catch  hold  of  the  wires  on  each  side  of  the  coupling, 
and  pull.  Whenever  there  is  a  trouble  at  night  at  lighting- 
up  time,  all  hands  go  out  to  find  it.  They  often  leave  the 
current  on,  because  as  soon  as  the  break  of  connection  is 
found  and  connected,  it  notifies  all  of  us.  Very  probably 
it  might  be  so  that  their  examination  for  an  opening  in  the 
circuit  could  be  made  without  the  current.  They  (meaning 
the  persons  in  charge)  know  the  run  of  the  machines  ;  I  do 
not.  The  connection  of  a  circuit  can  be  broken  here  (in  the 
city)  in  the  office ;  it  could  be  done  instantly.  As  soon  as 
the  connection  is  made  on  an  open  circuit  with  the  cur- 
rent on,  it  lights  up.  I  could  not  recognize  the  ^shunt- 
cord'  that  PattesoD.  had  that  night.  There  were  several 
condenmed  ones  about  the  office  at  that  time.  The  one  I 
saw  that  night,  after  the  accident,  said  to  be  the  one  he  had, 
had  about  two  inches  missing.  At  one  time  the  '  shunt- 
cords  '  had  Keeright  tape  around  them  near  the  hooks,  to 

insolate  them.    Mr.  Fraley  objected  to  the  Keeright  tape 
VOL.  n— 23. 
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which  the  hands  had  on  their  ^shunt-cords,'  and  had  it 
taken  oflf.  They  (the  defendant)  had  Mr.  Covert,  Mr.  Fra- 
ley's  assistant,  making  good  ones.  It  seems  Patteson's 
switch  (shnnt-cord)  he  had  that  night  was  in  a  defective 
condition.  ^Vlien  I  got  to  the  office  that  night  the  hands 
were  all  getting  their  shunt-cords.  I  got  nine.  Patteson 
got  the  one  he  had  in  the  office.  I  can't  say  how  he  was 
killed.  His  right  hand  was  burnt  on  the  inside ;  his  left 
hand  was  burnt  also,  but  not  so  badly.  In  dry  weather  a 
man  can  handle  the  lamps  very  well.  Now  he  can  do  it  in 
any  weather.  The  lamps  have  been  improved.  At  that 
time  the  iron  lamp  frames  would  sometimes  give  you  a 
shock  —  more  than  is  the  case  now.  The  shocks  then  were 
more  frequent.  In  wet  weather  the  current  will  have  more 
effect  on  you.  Sometimes  the  cast-iron  frame  of  the  lamp 
gets  charged,  but  those  shocks  from  the  lamps  don't  amount 
to  much.  They  are  not  enough  to  make  a  man  let  go.  The 
most  shocks  I  have  received  have  been  in  making  couplings, 
and  were  caused  by  carelessness  on  my  part  in  letting  my 
hand  slip  ;  and,  in  changing  carbons  at  night,  if  a  man  is 
not  careful,  he  is  liable  to  get  a  shock.  I  had  Patteson 
with  me  when  the  first  superintendent,  Bockoff,  was  here, 
and  got  him  so  he  could  trim  very  well  at  night ;  day  work 
he  could  do  very  well.  He  worked  fast  in  the  day,  and  was 
very  particular  at  night.  The  opening  could  have  been 
found  without  having  the  current  on,  by  examining  the 
couplings,  and,  when  the  opening  was  found,  turning  the 
current  on  to  see  if  there  was  another,  and  then  looking  for 
that.  All  hands,  six  or  seven,  were  out  that  night  looking 
for  the  break  of  connection.  I  think  there  was  one  extra 
man,  learning.  Circuit  1  is  from  the  comer  of  Fourth  and 
Church  streets  to  Washington  street ;  from  thence  to  White 
Rock  Hill,  to  the  far  end  of  Main  street,  and  back  to 
Jefferson  street,  and  half  of  Daniel's  Hill.  It  had 
torty-nin3  or  fifty  lamps  on  it  then.  We  started  out 
about  half -past  seven  o'clock;  the  accident  was  within 
half  an  hour  afterwards.  For  the  men  who  were 
out  to  examine  the  whole  line,  and  report  at  the  office, 
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would  take  aboat  two  hours.  At  the  light-up  time  was 
when  they  found  the  circuit  was  open.  Sometimes  the 
broken  connections  may  be  in  the  machine  at  the  station. 
The  test  of  the  current  is  made  as  soon  as  the  last  man 
reports.  Sometimes,  after  this,  a  lamp  has  to  be  hung.  I 
don't  know  whether  there  were  enough  shunt-cords  in  good 
order  for  all  the  hands.  I  got  mine.  It  was  lying  on  the 
table  in  the  office.  I  know  that  Patteson  had  a  shunt-cord 
in  his  hand,  coming  towards  the  door  as  I  went  into  the 
office.  Mr.  Fraley  said  to  me,  as  I  went  in :  *  You  are  late  ; 
circuit  No.  1  is  open.'  I  answered :  '  Yes,  rather  late.'  I 
don't  know  what  wages  Patteson  was  getting;  the  usual 
wages  were  from  $10  to  $12  a  week.  Patteson,  so  far  as  I 
know,  was  all  right.  He  seemed  to  have  his  mind  alwaya 
about  him.  I  had  known  him  two  years.  He  was  in 
Lynchburg  most  of  the  time.  He  was  married.  He  had 
gone  somewhere,  to  work  on  some  railroad,  between  the 
times  he  was  with  the  company.  I  saw  Mr.  Fraley  very 
particularly  instructing  him  about  putting  in  carbons.  He 
did  not  do  night  work  except  to  inspect  his  circuit  when 
they  light  up.  As  far  as  I  know,  Miles  seemed  to  be  a  care- 
ful man.  I  was  late  on  that  night.  When  I  got  to  the 
office,  Miles  was  standing  out  in  the  room  coming  towards 
the  door.  All  hands  were  going  out  to  look  for  the  break 
of  connection." 

P.  M.  Bryant,  a  white  man,  a  witness  for  the  plaintiff, 
testified:  **At  the  time  of  Patteson' s  death,  I  was  in  the 
employment  of  the  defendant  company ;  was  a  day  trim- 
mer I  worked  on  circuit  No.  3;  his  was  No.  1.  No.  3 
is  the  one  furthest  from  the  river,  on  College  HiU.  Circuit 
No.  1  was  open,  and  all  started  out  to  look  for  the  break. 
The  lamps  flashed  up  twice.  I  started  back  then,  and, 
knowing  Patteson  was  a  new  hand  at  the  business,  went 
down  towards  the  direction  he  had  gone.  The  current  was 
on  when  we  started  out.  I  took  a  shunt-cord  with  me. 
There  were  some  four,  five  or  six  in  the  office  in  good  order. 
It  was  the  superintendent's  business  to  see  that  the  shunt- 
cords  were  in  good  order.    Mr.  Covert,  Mr.  Fraley' s  assist- 
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ant,  fixed  them.  I  don't  think  the  one  Patteson  had  was 
in  good  order.  I  think  some  of  the  insulation  was  off. 
Mr.  Covert  had  been  fixing  the  shunt  cords,  but  I  don't 
think  they  had  finished  fixing  them.  They  were  called  off 
about  some  other  work,  and  did  not  finish.  I  have  had 
pretty  heavy  shocks  fixing  lamps  at  night.  There  is  more 
danger  in  rainy  weather.  It  had  been  drizzling  that  even- 
ing. The  only  change  made  was  to  look  for  the  break  when 
there  was  no  current  on.  There  is  no  necessity  for  the  cur- 
rent to  be  on  to  look  for  a  break  in  the  circuit.  Do  not 
know  what  Miles'  pay  was ;  think  it  was  $9  a  week.  I  was 
paid  $10  at  that  time.  The  usual  pay  was  from  $9  to  $10. 
Miles  was  a  clever  colored  man ;  seemed  to  be  careful,  sober ; 
about  80  years  old,  in  good  health,  and  strong.  Bid  not 
know  him  well,  only  for  two  or  three  weeks,  and  not  much 
with  him.  He  had  been  in  employment  of  defendant 
company  under  Sux)erintendent  Kockoff,  and  at  that  time 
had  done  day  trimming.  He  had  been  employed  under 
Mr.Fraley  about  two  or  three  weeks.  The  skin  was  burnt 
on  the  inside  of  both  his  hands.  After  he  was  killed,  the 
insulation  was  off  a  part  of  the  shunt- wire  he  had,  and 
skin  was  sticking  to  the  naked  wire.  Patteson  got  the 
shunt- wire  he  had  when  killed,  that  evening  in  the  office. 
I  never  worked  about  electric  lighting  anywhere  but  here ; 
had  been  working  at  it  about  14  or  15  months  at  the  time 
Patteson  was  killed." 

Mosby  H.  Payne,  Esq.  (white),  testified :  "I  had  known 
Miles  Patteson  about  two  years.  His  wife  was  my  house 
servant.  He  was  at  my  house  two  or  three  times  a  day, 
and  to  his  meals.  Have  seen  him  trinmiing  the  electric 
lamps.  He  was  about  thirty  years  of  age,  in  good  health, 
and  of  good  physique,  of  average  intelligence  for  a  colored 
man,  and  had  no  si)ecial  intellect,  nor  was  he  the  other 
way.  I  don't  think  he  had  any  education.  I  do  not  know 
whether  he  could  read  or  write.  Never  asked  what  wages 
he  got.  He  had  no  child  at  the  time  of  his  death.  His 
wife  was  pregnant  of  a  child,  bom  since.  She  was  greatly 
distressed  at  his  death,  and  was  very  ill  for  some  time. 
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She  fainted  when  she  heard  of  it,  and  fainted  once  or  twice 
during  the  night.  The  doctors  were  with  her  all  night.  I 
sat  up  with  her,  too.  She  was  confined  to  her  bed  for  a 
week  or  ten  days.  Dr.  Thomhill  staid  with  her  one  or  two 
nights.  Her  condition  was  alarming,  especially  during  the 
first  night.  I  saw  Miles  Patteson's  body  on  Jefferson  street, 
near  the  place  on  which  he  was  killed.  It  was  lying  on  the 
counter  of  a  shop  near  by.  This  was  about  twenty  minutes 
after  eight  o'clock.  His  hands  were  badly  burnt — the  right 
hand  nearly  to  the  bone.  I  do  not  know  how  long  the  illu- 
minating by  electric  light  had  been  in  use  in  Lynchburg ; 
I  suppose  some  twelve  or  fifteen  months.  Patteson  was  in 
the  employment  of  the  defendant  company,  the  last  time, 
for  about  three  or  four  weeks.  He  had,  before  that  time, 
been  away  from  Lynchburg  working  on  some  railroad." 

This  is,  with  the  defective  shunt-cord  exhibited  in  evidence 
upon  the  trial,  the  whole  of  the  plaintiflP  s  evidence,  as  cer- 
tified in  the  record.  Testing  the  case  upon  the  plaintiff's 
evidence  alone,  we  are  of  opinion  that  the  verdict  is  wholly 
unwarranted  by  the  evidence,  which,  we  think,  fails  to 
make  out  the  plaintiff's  case. 

The  gravamen  of  the  plaintifPs  case,  as  set  forth  in  the 
declaration,  is  that  Patteson's  death  was  caused  by  the  neg- 
ligence of  the  company  in  whose  service  he  was  engaged 
when  he  was  killed,  as  stated  in  the  evidence,  on  March  23, 
1886,  in  the  city  of  Lynchburg,  about  8  o'clock  P.  M.,  upon 
one  of  the  electric  lamp-posts  of  the  defendant  company. 
How  the  death  was  brought  about  the  evidence  does  not 
disclose ;  and  the  case  alleged  or  averred  in  the  declaration 
13  not  sustained  by  the  plaintiff's  own  evidence — ^the  pro- 
bata do  not  sustain  the  allegata  in  the  case.  Each  count 
in  the  declaration  charges  that,  by  the  wrong  and  negli- 
gence of  the  defendant  company,  the  electric  current  was 
caused  to  pass  through  and  kill  the  body  of  Patteson  while 
he  was  engaged  in  the  discharge  of  his  specially  appointed 
duties  in  the  service  of  the  defendant  company. 

•  There  is  nothing  in  the  plaintiff's  evidence  to  show  that 
the  defendant  company  in  any  way,  by  commission  or  omis- 


868  AMERICAlf  ELECTRICAL  CASES.       [vol.  2 

Tlhiminating  Co.  v.  Patteson's  Adm'x. 

aioUj  caused  the  electric  current  to  strike  and  pass  through 
Patteson,  and  kill  him ;  but,  from  the  plaintiffs  own  show- 
ing, the  inference  of  contributory  negligence  by  Patteson, 
as  the  proximate  causa  mortis^  is  inevitable.  The  rule,  as 
laid  down  by  this  court  in  the  case  of  Baltimore  <fe  Ohio 
Jiailroad  Company  v.  Whittingtony  30  Gratt.  805,  is:  "If 
the  defendant  relies  upon  contributory  negligence  of  the 
plaintiff  to  defeat  the  action,  he  must  prove  it,  unless  the 
fact  is  disclosed  by  evidence  of  the  plaintiflf ,  or  may  be  fairly 
inferred  from  all  the  circumstances. ' '  It  cannot  be  seriously 
contended  that  the  mere  fact  that  the  current  was  on  when 
Patteson  was  kDled,  was  negligence.  It  is  sufficient  to  say 
that  this  was  and  had  been  the  mode  of  conducting  the 
business  from  the  start ;  and  that  Patteson,  who  had  been 
in  this  service  for  many  months,  engaged  to  work  in  the 
business,  and  to  take  the  peculiar  risks  and  hazards  of  the 
business  to  be  done  in  that  way;  and  this  is  the  reason 
why  all  the  hands,  including  Patteson,  took  with  them  the 
^  shunt-cords '  that  night,  when  they  went  out  to  look  for 
the  break  in  the  circuit.  They  all  knew  that  the  current 
was  on  and  there  were  good  and  satisfactory  reasons,  as 
shown  by  the  plaintiffs  evidence,  why  it  should  be  on  after 
lighting-up  time,  not  only  to  save  several  hours  of  time  in 
&iding  out  where  the  break  was,  but  to  prevent  the  city 
from  being  kept  in  darkness  during  the  search  for  and 
repairing  of  the  breach.  There  was  no  change  in  the  state 
of  things,  caused  by  the  defendant's  action  or  non-action, 
from  the  time  that  Patteson,  with  others,  went  out  to  look 
for  the  break  in  the  circuit,  to  the  moment  and  occurrence 
of  his  death.  He  carried  with  him  his  shunt-cord ;  and, 
although  it  was  defective,  he  knew  its  defects,  and  he 
selected  it,  and  used  it  without  complaint. 

The  plaintiffs  evidence  shows  that  there  were  three,  four, 
five  or  six  shunt-cords  in  the  office  in  good  order;  and 
Cobbs,  a  colored  witness  for  plaintiff,  testifies  that,  when 
he  arrived  in  the  office  late,  Patteson  was  coming  out  with 
the  shunt-cord  which  he  had  selected  ;  and  that  he  (Cobbs) 
got  from  those  left  there  by  Patteson  his  shunt-cord,  which 
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was  in  good  order.  If,  in  fact,  the  defects  in  the  shunt-cord 
used  by  Patteson  caused  his  death,  the  evidence  shows  that 
they  were  oi)en,  patent,  and  visible  to  Patteson,  who  chose 
it  for  himself,  and  used  it  unhesitatingly  and  without  com- 
plaint, of  his  own  selection,  with  deliberation,  and  without 
necessity,  requirement  or  direction  so  to  do.  The  servant 
is  bound  to  see  for  himself  such  risks  and  hazards  as  are 
patent  to  his  observation  ;  and  the  employer  does  not  stand 
in  the  relation  of  an  insurer  to  the  servant  against  injury 
caused  even  by  such  defects  as  are  known  or  palpable  to 
the  servant  in  the  due  exercise  of  his  own  skill  and  judg- 
ment. Sherman  &  RedHeld  on  Negligence,  sees.  92  and  93  ; 
Wood  on  Master  and  Servant,  sec.  326,  pp.  679  to  681,  and 
sec.  414,  p.  791,  and  note  1.  The  evidence  shows  that  Pat- 
teson had  been,  for  many  months,  with  a  brief  interval,  in 
the  service  of  the  company  in  the  same  capacity  he  was  in 
when  killed ;  that  he  had  been  carefully  instructed  in  the 
care  and  attention  necessary  to  his  own  safety,  in  the  dis- 
charge of  his  dangerous  duty,  and  that  he  did  know  how 
to  use  the  shunt-cord  with  perfect  safety  to  himself,  and 
had  twice  turned  on  the  current  with  the  shunt-cord  but  a 
few  moments  before  he  received  the  shock  which  killed 
him.  At  the  first  flash  Patteson  knew  that  in  his  lamp  the 
breach  in  the  circuit  was,  and  that  in  his  efforts  to  make 
the  connection,  with  his  shunt-cord,  great  care  and  prudence 
were  necessary ;  and  there  was  no  hurry,  urgency,  necessity 
or  reason  for  his  putting  himself  in  the  line  of  the  current, 
in  the  only  way  possible,  by  holding  the  shunt-cord  with 
one  hand  by  its  metal  end,  and  at  the  same  time  carelessly 
and  inadvertently  putting  his  other  hand  on  the  exposed 
end  of  the  line  wire,  and  thereby  made  his  body  a  part  of 
the  circuit,  through  which  the  current  passed  and  killed 
him.  It  is  not  charged  —  nor  can  it  be  implicated  —  that 
there  was  any  defect  in  the  line  wire,  in  its  structure  or 
insulation ;  a  small  part  of  the  end  of  the  line  wire  being 
necessarily  left  naked  in  order  that  the  set-screw  might  be 
fastened  to  it  in  the  connection  with  the  shunt-cord  to 
restore  the  circuit ;  and  even  though  Patteson  was  foolish 
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and  careless  enough  to  catcli  hold  of  the  shunt-cord  at  its 
defective  end,  below  its  insulated  part — at  most  not  three 
inches  of  it — he  would  have  been  perfectly  safe,  and  could 
not  have  been  harmed  by  the  current  had  he  caught  hold, 
with  the  other  hand,  of  the  line  wire,  two  or  three  inches 
from  its  exposed  metal  end,  where  it  was  carefully  and  per- 
fectly insulated  and  guarded.  It  is  certain,  from  the  very 
nature  and  necessity  of  the  case,  that  but  for  the  careless 
and  negligent  act  of  Patteson  in  grasping  the  naked  end  of 
the  line  wire  —  whatever  may  have  been  the  condition  of 
the  shunt-cord  —  he  could  not  have  been  killed  or  hurt  by 
the  current.  In  the  case  of  City  ofMichmond  v.  Courtney^ 
32  Gratt.  792,  it  is  held  that,  "where  negligence  is  the 
issue,  it  must  be  a  case  of  unmixed  negligence  to  justify  a 
recovery,"  citing  Dillon  on  Corporations,  sec.  789,  and  cases 
there  cited.  And  in  the  case  of  the  Norfolk  &  W.  R.  R. 
Co.  V.  Ferguson^  79  Va.,  citing  Dunn  v,  Seaboard R.  R.  Co., 
78  Va.,  it  is  said  :  '*  It  must  be  proved  that  the  injury  was 
caused  by  the  negligence  of  the  defendant  or  his  agent ;  and 
it  must  not  appear,  from  the  evidence,  that  the  plaintifTs 
want  of  ordinary  care  and  prudence  directly  contributed  to 
the  injury." 

We  are  of  opinion  that  the  plaintifPs  own  testimony  fails 
to  prove  negligence  on  the  part  of  the  defendant  company, 
unmixed  by  the  concurring  and  co-oi)erating  negligence  of 
the  decedent,  but  for  which  the  accident  could  not  have 
occurred,  and  that,  therefore,  the  verdict  is  wrong,  and  the 
judgment  founded  on  it  is  erroneous,  and  that  the  verdict 
must  be  set  aside,  and  the  judgment  reversed  and  annulled. 

Judgment  reversed. 

RiOHABDSoN,  J.,  absent. 


Noix. —  See  note  to  Weiden  v.  Brush  EUctrio  Light  Co*ppo9t. 
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CoLOBADO  Electric  CoMPAinr  v.  Charles  Lubbers. 

Colorado  Supreme  Court,  OeL  IS,  1888* 

(11  CoL  605.) 
Elbcttbic  wmEs. —  Injury  to  employee. 

(Head  note  by  the  court) : 

Flaintiffy  a  carpenter  in  defendant's  employ,  was  sent  by  it  to  remove  one 
of  its  electric  lamps  and  connect  the  wires  with  the  circtiit.  The  evidence 
showed  that  the  usual  time  for  turning  on  the  electric  current  was  4.80 
P.  M.  on  cloudy  days  and  4.45  P.  M.  on  clear  days.  Plaintiff  testified 
that  when  he  reached  the  lamp  and  began  work,  it  was  barely  4.15  P.  M., 
and  that  the  day  was  clear ;  that  he  knew  nothing  about  electric  wires, 
the  work  assigned  him  being  outside  the  scope  of  his  employment ;  that, 
while  handling  the  wires,  the  current  was  turned  on,  and  he  received  a 
shock,  producing  the  injuries  sued  for.  Held,  that  a  nonsuit  was  prop- 
erly refused ;  the  questions  of  negligence  and  contributory  negligence 
being  for  the  jury. 

The  court  charged  that  plaintiff  had  a  right  to  believe  that  the  electric 
current  would  not  be  turned  on  to  the  wires  earlier  than  usual ;  and  if 
they  believed  that  on  that  day  the  electric  current  was  turned  on  earlier 
than  usual,  and  plaintiff  was  injured  in  consequence,  the  company  was 
guilty  of  negligence.    Held,  no  error. 

Plaintiff  was  allowed  to  prove  that,  subsequent  to  the  accident,  defendant 
posted  notices  at  its  works  warning  all  employees  at  work  on  its  lines 
and  circuits  to  quit  such  work  at  4  o'clock,  and  not  to  continue  the  same 
without  notifying  the  officers  at  the  works.  Held,  that  the  admission 
of  this  evidence  was  reversible  error. 

Appeal  from  the  District  Court  of  Arapahoe  county. 

Charles  Lubbers,  the  apx)ellee,  brought  this  action  against 
the  api)eUant^  the  Colorado  Electric  Company,  a  corpora- 
tion, to  recover  for  personal  injuries  alleged  to  have  been 
sustained  by  him  by  reason  of  the  negligence  of  said  com- 
pany, and  obtained  a  judgment  for  $5,500  damages,  and 
costs  of  suit,  from  which  the  appeal  herein  was  taken.  The 
answer  denies  the  allegations  of  the  complaint  in  the  main, 
and  charges  the  plaintiff  with  contributory  negligence.    At 
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the  time  of  the  alleged  injuries,  to  wit,  in  December,  1881,  the 
defendant  was  engaged  in  supplying  lights  to  the  city  of  Den- 
ver and  its  inhabitants,  by  means  of  an  electric  fluid,  gen- 
erated by  it  in  said  city,  and  conveyed  from  its  works,  by 
elevated  wires,  to  lamps,  located  in  different  parts  of  the 
city,  used  as  burners.     The  plaintiff  was  in  its  employ .   The 
evidence  tends  to  show  that  he  hired  to  it  as  a  carpenter. 
to  assist  in  taking  care  of  its  electric-light  towers  •,  that  a 
half  past  3  o'clock  in  the  afternoon  of  December  17, 1881 
he  was  sent  by  the  superintendent  of  the  company,  fro^ 
its  works  in  said  city,  to  remove  one  of  these  lamps,  conne 
the  wires  with  the  circuit,  and  return  with  the  lamp  to  t 
works ;  that  at  that  season  of  the  year  the  usual  time 
turning  on  the  electric  current  was  from  30  to  45  min\) 
after  4  o'clock  of  each  day — the  earlier  period  being  xi 
for  dark  or  cloudy  days,  and  the  later  for  clear  days  •, 
the  day  in  question  was  a  clear  day ;  that  it  was  dange 
to  handle  the  wires  when  charged  with  electricity ;  tha 
plaintiff  was  inexperienced  in  the  work  he  was  so  or< 
to  do  on  that  occasion,  and  that  it  was  outside  of  the  ( 
of  his  employment ;  that  he  was  sent,  from  the  woi 
the  lamp,  on  foot,  and  the  distance,  as  variously  esti 
by  the  witnesses,  was  from  one  and  a  fourth,  to  two 
that,  with  ordinary  speed,   from  35   to   50   minute 
a:equired  or  would  be  consumed  in  going  on  foot  f r 
works  to  the  lamp,  removing  it  from  its  place,  and  < 
ing  the  wires ;  that  he  proceeded  at  a  "  good  gait 
fast,"  and  was  not  delayed  on  the  way,  or  in  tlie 
ance  of  the  work ;  that  before  starting  on  snch.  er 
superintendent  informed  him  that  he  -wonld  liavf 
do  it  before  the  electric  current  was  turned  on  %  t 
taking  down  the  lamp,  and  while  engaged  in  conn 
wires,  the  electric  current  was  turned    on^    a.n< 
thereby  shocked,   and    fell   to  the   ground    or 
beneath,  a  distance  of  about  12  feet ;  tlia.t  by  me : 
ahock  and  fall  he  received  serious  and  permane:  i 
that  he  was  furnished  with  no  tools    or    imple  i 
which  to  do  this  work,  and  was  given  no  instm    I 
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the  maimer  of  performing  it ;  that  he  knew  at  the  time  that 
it  was  dangerous  to  handle  the  wires  when  charged  with 
electricity;  that  he  did  not  then  know  what  a  "jumper" 
was —  a  piece  of  wire  used  to  cut  oflf  the  electric  current 
between  two  points  on  a  circuit —  and  had  no  knowledge 
of  its  use ;  that  he  used  his  hands  to  connect  the  wires, 
and  while  doing  so  the  accident  occurred ;  that  he  had  no 
time-piece  with  him,  and  had  made  no  observation  as  to 
the  time  of  day,  other  than  when  he  left  the  works,  and 
that  it  was  then  half -past  3  o'  clock  in  the  afternoon ;  that 
the  electric  current  was  turned  on  earlier  that  afternoon 
than  usual,  and  nearer  to  a  quarter  after  than  to  half -past 
4  o'clock,  and  that  this  accident  occurred  between  such 
periods ;  that  the  eflfect  of  charging  the  wires  of  a  circuit 
with  electricity  from  the  works  was  instantaneous  through- 
out the  circuit ;  and  that  when  he  took  hold  of  the  wires 
theretofore  used  to  convey  the  fluid  to  the  lamp  which  he 
had  just  removed,  to  connect  such  wires  with  the  circuit, 
he  was  of  the  impression  that  the  current  would  not  be 
turned  on  before  the  usual  time —  a  quarter  to  5  o'  clock  on 
ar  clear  day —  and  was  satisfied  that  that  time  had  not  then 
arrived.  The  defendant  introduced  no  testimony,  but  at 
the  close  of  the  plaintiJBPs  evidence  moved  for  a  nonsuit, 
for  two  reasons :  (1)  That  no  negligence  of  the  company 
had  been  proven ;  and  (2)  that  the  evidence  showed  contri- 
butory negligence  on  the  part  of  plaintiflF.  This  motion 
was  denied.  After  verdict  the  defendant  moved  for  a  new 
trial,  and  such  motion  was  also  denied.  Exceptions  were 
duly  preserved  by  the  defendant  to  the  rulings  upon  said 
motions,  and  to  the  admission  of  certain  testimony,  as  well 
as  to  certain  instructions  given  by  the  court  to  the  jury. 
The  only  instruction  which  is  questioned  in  the  argument 
of  counsel  is  as  follows:  "The  plaintiff  had  a  right  to 
believe  and  expect  that  on  the  day  in  question  the  electric 
current  would  not  be  turned  on  to  the  wires  earlier  than 
usual ;  and  if  you  believe  from  the  evidence  that  on  that  day 
the  electric  current  was  turned  on  to  the  wires  earlier  than 
usual,  and  the  plaintiff  was  injured  in  consequence  thereof, 
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then  the  company  was  guilty  of  negligence,  and  the  plaintiff 
is  entitled  to  recover." 

B.  0.  Wolcolt,  for  appellant. 

Wm.  B,  Mills^  for  appellee. 

De  Prance,  C.  :  We  are  of  the  opinion  that  no  error 
was  committed  by  the  court  in  overruling  the  motion  for  a 
nonsuit,  or  in  giving  the  instruction  complained  of.  The 
questions  of  negligence,  and  of  contributory  negligence, 
were  questions  of  fact  to  be  determined  by  the  jury  from 
the  evidence  in  the  case ;  and  the  instruction  in  question, 
when  taken  in  connection  with  the  testimony  and  the  other 
instructions  given,  contains  no  error.  The  plaintiff  was 
allowed  to  prove  by  the  witness  Greagan,  over  the  objection 
of  the  defendant,  that,  subsequent  to  the  accident  com- 
plained of,  the  defendant  put  up  certain  hand-bills  or  plac- 
ards at  its  works,  warning  all  its  employees  engaged  at  work 
on  its  lines  or  circuits  to  quit  such  work  at  4  o'  clock,  and 
to  not  continue  the  same  without  first  notifying  the  officers 
at  the  works  thereof.  This  was  error,  and  we  cannot  say 
that  the  defendant  was  not  prejudiced  thereby.  The 
liability  of  the  defendant  must  be  determined  from  what 
took  place  before  and  at  the  time  of  the  accident.  What 
it  did  afterwards,  in  the  way  of  precaution,  to  avoid  future 
accidents,  should  not  be  construed  into  an  admission  by  it 
of  a  previous  neglect  of  duty.  Morse  v.  Hallway  Oo.j  30 
Minn.  465,  and  cases  there  cited.  For  this  error  the  judg- 
ment must  be  reversed. 

Stallcitp  and  Rising,  CC,  concur. 

Per  Curiam  :  Por  the  reasons  assigned  in  the  foregoing 
opinion  the  judgment  of  the  court  below  is  reversed. 

Reversed. 


Note.— See  note  to  next  case 
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Joseph  Weeden  v.  The  Brush  Electbic  Light  Company. 

Michigan  Supreme  Court,  Jan,  18, 1889, 
(78  Mich.  268.) 

INJUBY  to  UNEMAN. —  DEFECnVE  APFLIA170B8. 

Tlie  plaintiff,  a  lineman  in  the  employ  of  defendant,  was  injured  by  the 
breaking  of  a  cable  to  an  elevator  in  which  he  was  ascending  to  trim  an 
electric  light  at  the  top  of  a  tower. 

There  being  evidence  that  the  plaintiff  went  up  in  the  elevator  by  order  of 
the  foreman,  his  superior,  the  trial  judge  properly  refused  to  charge  that  if 
the  plaintiff's  sole  duty  was  to  trim  towers,  and  that  tower  had  been 
trimmed,  he  was  not  in  the  discharge  of  a  duty  and  could  not  recover. 

The  claim  was  that  the  cable  in  question  had  become  rotten  and  defective 
by  use  and  exposure.  It  had  been  in  use  two  and  one-half  years,  and 
there  was  no  evidence  that  it  had  ever  been  examined  for  defects,  though 
four  employees  of  the  company  testified  that  they  had  notified  the 
superintendent  that  it  was  defective,  and  he  did  not  deny  it.  Held,  no 
error  to  refuse  to  charge  that  if  the  cable  was  manufactured  by  a  com- 
petent firm,  and  if  the  defendant  employed  competent  men,  who  made 
proper  examination  for  defects  and  found  none,  the  company  would  not 
be  liable  for  a  casual  defect  unknown. 

Appeal  from  judgment  for  plaintiff,  rendered  at  Circuit 
Court,  Wayne  county.    Pacts  stated  in  opinion. 

Marston^  Cowles  &  JeioToe^  for  appellant. 
Thomas  Hislop^  for  appellee. 

MoBSE,  J. :  The  plaintiff  alleges  in  his  declaration  that 
the  defendant  is  a  corporation,  organized  and  doing  busi- 
ness under  the  laws  of  this  State,  within  the  city  of  Detroit. 
Said  business  is  the  constructing,  operating,  and  maintain- 
ing a  system  of  lighting  apparatus  used  in  lighting  the 
city  of  Detroit,  by  means  of  electricity,  conducted  and 
maintained  by  wires,  posts  and  towers ;  that,  among  others, 


866  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Weiden  y.  light  Go. 

a  tower,  with  elevator  and  cable  therein,  is  at  the  comer  oi 
Jefferson  and  Woodward  avenues ;  that  plaintiff  was  an 
employee  of  the  defendant,  whose  employment  was  tc 
transfer  lines  from  one  pole  to  another,  connect  lines  foi 
conveying  electricity,  and  generally  to  do  the  work  of  a 
"line-man."  It  avers  that  it  became  the  dnty  of  the 
defendant,  in  conducting  its  business,  to  use  proper  pre- 
caution in  the  construction  of  its  towers  and  elevators,  and 
cables  therein,  and  so  to  construct  the  same,  with  materials 
of  sufficient  strength  and  durability,  that  said  towers  and 
elevators,  and  cables  therein,  would  not  break  while  being 
used  by  its  employees  ;  to  use  proper  care  in  keeping  said 
towers  and  elevators  and  cables  therein  in  good  working 
order,  and  by  testing,  watching  and  supervising  said  cables 
and  elevators,  and  repairing  them,  prevent  them  from 
becoming  weak  or  rotten  from  exposure,  and  thereby 
liable  to  break,  so  that  its  employees  could  with  safety 
ascend  or  descend  the  towers  by  means  of  said  elevators, 
as  became  necessary  while  in  the  performance  of  their  work 
and  duty.  The  declaration  further  alleges  that  the  defend- 
ant so  negligently  conducted  itself  by  failing  and  neglect- 
ing to  exercise  such  due  and  proper  caution  in  constructing 
said  towers  and  elevators  and  cables  therein,  of  materials  ot 
sufficient  strength  and  durability  to  enable  its  employees  to 
ascend  or  descend  said  elevators  without  danger  from  said 
elevators  or  cables  breaking ;  by  failing  and  neglecting  to 
test,  watch  and  supervise  said  cables  and  elevators,  and  to 
keep  them  in  repair,  and  to  prevent  them  from  becoming 
weak,  rotten  and  unsafe  from  exposure  to  the  weather ; 
by  negligently  permitting  the  cable  of  the  elevator  at  the 
comer  of  said  Jefferson  and  Woodward  avenues  to  become 
weak,  unsafe  and  liable  to  break  when  used  by  the 
employees  ;  by  negligently  causing  or  permitting  said  ele- 
vator to  be  used  by  the  plaintiff,  while  the  said  elevator 
was  in  a  defective  and  unsafe  condition  bv  reason  of  the 
cable  thereof  being  weak,  unsafe  and  liable  to  break,  and 
known  so  to  be  by  said  defendant ;  that  while  said  plaintiff, 
on  the  11th  day  of  February,  1887,  was  ascending  said  tower 
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in  said  elevator,  by  order  of  said  defendant,  ignorant  of 
any  defect  or  weakness  in  the  cable  of  said  elevator,  and  in, 
the  exercise  of  due  care  on  his  part,  and  by  means  ol 
the  neglect  and  want  of  care  of  the  defendant' s  employees, 
officers,  agents  and  servants,  the  cable  of  said  elevator 
in  said  tower  broke,  which  caused  said  plaintiff  to  fall 
down  said  tower  a  distance  of  seventy  feet,  from  which  said 
plaintiff  was  cut,  bruised  and  injured,  etc.  The  plea  waa 
the  general  issue.  Verdict  and  judgment  in  Wayne  County 
Circuit  Court  for  $750  damages  in  favor  of  plaintiff.  The 
case  comes  here  for  review  upon  the  charge  of  the  court  to 
the  jury. 

A  brief  statement  of  the  admitted  and  controverted  facts 
seem  necessary  to  a  correct  understanding  of  the  points 
involved  in  the  assignment  of  errors.  The  defendant  cor* 
I)oration  lights  the  city  of  Detroit  by  electricity.  This 
light  is  thrown  out  from  the  tops  of  high  poles  or 
towers,  the  current  being  carried  to  these  tops  by  wires 
running  from  the  place  where  the  electricity  is  generated. 
There  are  lamps  set  or  hung  on  these  tops,  and  it  is 
necessary  to  trim  them  every  day.  This  is  done  by  going 
up  an  elevator  in  the  center.  The  elevator  consists  of  a 
box  or  cage,  at  the  lower  end  of  which  is  a  wire  cable  run- 
ning to  the  top  of  the  tower,  and  at  the  top  passes 
around  a  wheel  with  a  groove  inclosing  the  cable.  At 
the  other  end  there  is  a  heavy  weight  for  the  purpose  of 
assisting  the  workmen  in  reaching  the  top.  The  plaintifl 
was  in  the  employ  of  the  defendant  on  the  11th  day  of 
February,  1887,  and  started  to  go  up  this  tower,  on  the 
comer  of  Jefferson  and  Woodward  avenues,  in  the  eleva- 
tor. When  up  about  fifty  or  sixty  feet  the  cable  broke, 
and  he  fell  down  with  the  elevator,  and  was  injured.  So 
far  there  is  no  dispute  as  to  the  facts.  It  is  claimed  on  the 
part  of  the  plaintiff,  further,  that  he  was  sent  to  this  tower 
by  the  superintendent  of  the  defendant  corporation,  in 
company  with  and  subject  to  the  orders  of  one  Tom  Fitz- 
gerald, foreman  ;  that  he  went  up  and  trimmed  the  lampe 
on  the  tower  at  the  post-office  without  any  trouble.    When 
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they  came  to  the  tower  in  question  Fitzgerald  told  him  to 
go  up  and  see  if  it  was  trimmed.  PlaintifE  started  to  go  up 
in  the  elevator,  and  when  he  had  got  up  a  few  feet  one  Walsh, 
an  employee  of  the  defendant,  hallooed  across  the  street, 
and  said,  "Tom,  that  tower  is  trimmed  ;"  and  plaintiff  then 
said  to  Fitzgerald,  ''  Tom,  there  is  no  use  going  up,  as  long 
as  it  is  trimmed ;  let  her  go."  Fitzgerald  replied  :  "  You 
do  as  I  tell  you,  and  go  on  up."  Plaintiff  testifies  that  he 
must  go  up  or  be  discharged,  and  therefore  went  on. 
He  told  Walsh  to  come  and  **give  him  a  pull,"  and 
Walsh  did  so.  He  and  Fitzgerald  were  both  standing  at 
the  bottom  of  the  tower  on  the  first  section,  about 
twelve  feet  from  the  ground.  Plaintiff  went  up  two 
or  three  sections,  and  the  elevator  stopped.  "There 
was  a  little  ice  on  the  cables,  and  the  guys  that  went 
through  the  cage  in  the  elevator  clogged  the  holes  up  with 
ice,  so  she  stopped,  and  we  let  her  down  about  six  inches 
or  so,  and  started  up  again,  and  kept  going  that  way  until 
we  got  up  to  the  seventh  section,"  about  60  or  65  feet,  and 
the  cable  broke.  The  defendant  gave  testimony  in  its  be- 
half tending  to  show  that  there  was  so  much  ice  on  some  of 
the  cables  that  the  foreman  did  not  send  plaintiff  up  some 
of  the  towers.  There  did  not  seem  to  be  much  ice  on  the 
tower  at  the  post-office  comer,  and  plaintiff  went  up  and 
trimmed  the  lamps  without  difficulty.  The  foreman  testi- 
fies that  when  they  came  to  the  post-office  tower  he  looked 
at  the  cable,  ^ '  and  there  did  not  appear  to  be  hardly  any 
ice  on  it,  and  so  we  spoke  about  using  it,  and  he  (Weiden) 
said,  '  All  right,'  and  got  into  the  elevator,  and  I  pulled  on 
the  running  cable  to  help  him."  He  further  swears,  in 
relation  to  the  tower  where  the  accident  happened :  "  There 
did  not  seem  to  be  any  more  ice  on  that,  from  general  ap- 
pearances, than  the  one  at  the  post-office,  and  we  concluded 
to  run  the  elevator,  and  he  got  in  the  elevator,  and  started 
to  ascend.  *  *  *  Mr.  Walsh  came  across  the  road,  and 
he  says :  *That  tower  is  trimmed.'  '  Well,'  I  says,  *  there 
will  not  be  any  use  in  going  up ;'  and  he  said,  *  Let  her  go, 
anyway.'     Weiden  spoke  up,  and  said,  *Let  her  go,  any- 
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way ;'  and  she  was  started.  So  I  si)oke  to  Mr.  Walsh,  and 
he  came  up  and  stood  on  the  lower  pedestal  of  the  tower." 
He  denies  that  he  ordered  plaintiff  to  go  up  after  Walsh 
said  the  tower  had  been  trimmed.  All  that  he  did  was  to 
acquiesce  in  the  suggestion  of  Weiden  that  he  should  go 
up  anyway.  It  appears  that  the  last  time  this  particular 
tower  was  inspected  was  before  September  1,  1886.  Three 
witnesses  depose  that  they  notified  the  superintendent  of 
the  defendant  in  1886  that  this  cable  was  defective,  one  of 
them  late  in  the  fall.  There  was  some  dispute  as  to  the 
condition  of  the  wire  of  the  cable  at  and  about  the  place 
where  it  was  broken,  but  there  was  sufficient  evidence  to 
warrant  the  jury  in  finding  that  it  was  so  defective  as  to  be 
unsafe,  and  that  proper  inspection  would  have  disclosed  its 
defective  condition  before  the  accident. 

In  his  third  request  the  counsel  for  the  defendant  asked 
the  court  to  instruct  the  jury,  in  substance,  that  if  the 
plaintifFs  duties  on  the  day  of  the  injury  were  to  trim 
towers,  and  that  only,  and  the  tower  had  been  trimmed,  and 
there  was  no  occasion  for  his  goiQg  up  to  trim  it,  he  could 
not  recover,  as  he  was  not  in  the  performance  of  any  duty. 
It  was  properly  refused.  If  it  was  the  duty  of  plaintiff,  as 
it  seems  to  be  conceded,  to  trim  lamps  under  the  direction 
of  the  foreman,  and  the  foreman  ordered  him  to  go  up  the 
tower  for  that  purpose,  or  to  see  whether  or  not  the  lamps 
had  been  trimmed,  it  can  make  no  difference  whether  such 
Iamx)s  had  been  trimmed  that  day  or  not.  The  foreman,  if 
they  had  been  trimmed  once,  would  have  had  the  undoubted 
right  to  see  that  they  had  been  trimmed  properly,  and  to 
direct  that  they  should  be  trimmed  again  if  the  work  had 
not  been  well  done  in  the  first  place ;  and  it  would  have 
been,  in  either  case,  the  duty  of  plaintiff  within  his  employ- 
ment to  obey  the  f  orezoan. 

The  defendant's  fourth  request  was  as  follows :  ^*  If  you 
find  that  the  ice  on  the  cable  made  it  dangerous  for  the 
plaintiff  to  go  up,  using  the  cable,  that  he  knew  that  fact, 
and  that  he  used  the  cable  nothwithstanding  such  knowl- 
edge, and  that  he  could  have  gone  up  in  another  way  that 
VOL.  11—24. 
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wonld  not  have  subjected  him  to  such  danger,  then  he  can- 
not recover."  We  find  no  evidence  to  support  this  request. 
Neither  the  plaiatiff  nor  the  foreman  supposed  there  was 
any  danger  on  account  of  the  ice.  Yet  the  court  substan- 
tially gave  it,  only  qualifying  it  by  stating  that  if,  under 
the  circumstances,  he  "recklessly  attempted  to  ascend  by 
means  of  this  elevator,  in  that  way  contributing  to  this  acci- 
dent, he  cannot  recover  in  this  case."  There  was  no  error 
committed  in  this  action  of  the  court.  The  matter  of  the 
ice  making  it  dangerous  to  ascend  this  cable,  and  the  plaint- 
iff s  knowle&ge  of  the  danger  from  that  source,  was  not  in 
issue  by  the  proofs,  and  the  court  might  well  have  said 
nothing  about  it.  What  he  did  charge  could  not  have 
harmed  the  defendant,  when  it  was  not  entitled  to  have 
any  such  issue  put  to  the  jury.  The  plaiatiff  might  com- 
plain, but  not  the  defendant. 

The  fifth  request  was  as  follows:  "If  you  find  that  the 
towers  in  question  were  constructed  by  another  company, 
that  the  cable  on  this  tower  was  manufactured  by  a  com 
petent  and  careful  firm  engaged  in  such  business,  and  fha » 
the  defendant  employed  suitable  and  competent  men  to 
examine  the  same,  and  that  they  did  so  on  all  proper  times 
and  occasions,  and  discovered  no  defects,  the  company 
would  not  be  liable  for  the  accident  caused  by  a  casual 
defect  unknown."  In  this  case  there  was  no  question  but 
that  the  towers,  elevators  and  cables  were  properly  con- 
structed. The  claim  of  the  plaintiff  was  that  the  cable  had 
become  broken  and  ragged  on  the  outside ;  that  enough  of 
the  wires  had  rusted  off,  and  others  weakened  by  rust,  so 
that  the  cable  was  weak,  rotten  and  defective ;  that  these 
facts  had  been  made  known  to  the  superintendent  by  several 
persons ;  and  that  the  company,  after  such  notice,  had  not 
only  failed  to  replace  this  cable  by  a  new  one,  but  had 
neglected  to  make  any  examination  of  the  same  to  ascertain 
if  these  defects  existed.  The  testimony  of  the  superin- 
tendent shows  that  this  cable  had  been  in  use  since  August, 
1884,  at  least,  and  there  was  no  evidence  that  this  tower, 
elevator  and  cable  had  ever  been  examined  for  defects. 
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The  sni)eriiitendeiit  swears  that  he  had  reports  in  writing 
of  the  examination  of  the  towers,  but  he  did  not  produce 
the  rej)orts,  nor  was  any  witness  sworn  that  had  examined 
them.  He  also  admits  that  there  was  no  special  examin- 
ation of  this  particular  tower  in  1886,  and  he  does  not 
remember  of  any  reports  being  made  to  him  of  any  defects 
in  this  cable,  but  he  "does  not  depend  on  his  memory;  we 
depend  upon  records,  and  on  the  examination  of  these 
records  at  noon  I  could  not  find  any  such  reports."  I  think 
the  request  was  properly  refused.  The  court  said  as  to  this 
matter:  "It  is  also  claimed  on  behalf  of  defendant  that 
they  had  a  number  of  cables  in  use  in  the  city  of  Detroit 
such  as  were  used  in  this  tower,  and  that  these  cables  were 
purchased  of  a  well-known  manufacturer,  and  that  only  in 
two  or  three  cases  have  they  discovered  any  defects  in  these 
cables ;  that  the  cable  in  question  was  able  to  stand  a  strain 
of  three  and  a  half  tons  All  these  things  may  be  taken 
into  consideration  by  you  as  bearing  on  the  right  of  the 
plaintiff  to  recover;  bearing  upon  the  care  and  caution 
that  the  defendant  has  exercised  in  looking  after  these 
cables,  and  this  cable  in  particular ;  also  the  testimony  that 
they  have  given  of  the  examination  made  of  this  cable  by 
men  in  the  employ  of  the  defendant,  and  what  care  they 
took  to  see  that  it  was  in  proper  condition  so  as  to  be  used 
by  the  working  men  in  their  employ."  As  before  said, 
there  was  no  competent  evidence  in  the  case  that  any  exam- 
ination ot  this  tower  and  its  cable  had  ever  been  made. 
The  defendant  showed  by  its  superintendent  that  it  was  cus- 
tomary every  fall  to  send  competent  men  around  to  see  if 
the  towers,  elevators,  and  cables  needed  any  repairs,  and 
that  there  were  reports  in  the  office  showing  such  work,  but 
there  was  no  special  report  in  relation  to  this  tower,  and  no 
reports  were  produced.  The  superintendent  did  not  him- 
self know  of  any  examination  of  this  tower,  nor  was  any 
proof  given  of  any  such  examination.  Four  different  per- 
sons, who  were  or  had  been  employees  of  the  company, 
testified  that  they  notified  the  superintendent  in  1886  of 
defects  in  this  cable  verbally.     He  does  not  undertake  to 
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deny  it,  except  as  he  swears  lie  cannot  find  any  written 
reports  to  that  effect,  and  he  puts  no  reliance  upon  his 
memory  outside  of  these  records.  The  case  then  stood 
squarely  before  the  jury,  and  was  so  put  to  them  by  the 
court  that,  if  they  believed  the  superintendent  was  notified 
as  the&e  witnesses  testified,  the  defendant  was  negligent, 
there  being  no  proof  of  any  attention  being  paid  to  the 
notice  of  the  defects.  U  the  plarntifl  was  ordered  up  this 
tower,  as  he  and  one  other  witness  testified,  he  was  entitled 
to  recover.  K  he  went  up  of  his  own  accord,  as  the  super- 
intendent and  Walsh  testified,  he  could  not  recover.  We 
think  on  the  question  of  the  negligence  of  the  company  the 
court,  in  permitting  the  jury  to  consider  this  testimony  of 
the  examination  of  the  towers,  etc.,  by  their  employees,  was 
more  indulgent  to  the  defendant  than  the  case  made  by  it 
warranted.  The  evidence  failed  to  show,  by  any  competent 
testimony,  any  proper  care  or  caution  on  the  part  of  the 
company.  And  there  was  no  evidence  of  any  contributory 
negligence  on  the  part  of  the  plaintiff,  unless  the  jury  found 
that  he  went  up  of  his  own  motion.  The  judgment  is 
affirmed  with  costs.    The  other  justices  concurred. 


Note. — The  questions  involved  in  this  and  the  three  preceding  cases 
are  not  peculiar  to  electrical  companies ;  belonging  rather  to  the  law  of 
master  and  servant,  of  negligence  and  contributory  n^Ugenoe.  The 
actions  are,  however,  of  a  kind  to  which  companies  using  eleotrioBl  appli- 
anoes  in  their  business  are  peculiarly  exposed. 
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Lewis  H.  Smith,  Respondent,  v.  The  Gold  aito  Stock 
Telegraph  Company  and  the  Western  Union  Tele- 
graph Company. 

N.  F.  Supreme  Court,  OenercU  Term,  Second  DepartfMnt,  December ,  18S6. 

(42  Hmi,  454.) 

Unl^wtul  dibcbdonation.—  Unbeasonabls  BBaui^noNB. 

In  a  oontraot  of  a  telegraph  company  with  a  broker,  by  which  it  agreed 
to  furnish  him  a  stock  **  ticker,"  a  clause  providing  that  the  company 
might  remove  the  instrument  at  any  time  when,  in  its  judgment,  there 
had  been  a  breach  of  the  conditions  of  the  agreement,  held,  not  a  reason- 
able regulation,  and  no  defense  to  an  action  brought  to  restrain  the  di»- 
continuance  of  the  service  contracted  for. 

Appeal  from  an  order  continuing  a  temporary  injunc- 
tion, restraining  the  removal  of  a  **  ticker"  jfrom  plaintiffs 
office,  where  it  had  been  placed  in  pursuance  of  a  contract 
with  the  defendant.  Facts  appear  in  head-note  and 
opinion. 

DOlon  A  Swayne^  for  the  appellants. 
J.  W.  Hawes^  for  the  respondent. 

PsAifT,  J.:  It  haa  been  settled  for  hundreds  of  yeans  thttt 
asi  iim-keei>er  is  bound  to  receire  the  guest  who  applies  for 
aocommodations.  So  is  it  well  settled  that  a  common  car- 
rier must  receire  and  transport  goods  offered  him  for  that 
purpose,  impartially  and  without  discrimination  between 
parties  applying. 

These  di>ligations  do  not  rest  on  contract,  but  on  the 
ground  that  when  one  is  engaged  in  a  business,  public  in 
its  nature,  he  must,  if  public  policy  requires,  serve  the 
public  impartially.    The  occasions  for  the  application  of 
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tilis  familiar  principle  are  by  no  means  diminished  by  the 
formation  of  corporations  which  carry  on  a  great  part  of 
the  business  of  the  country.  And  in  applying  these  rules 
to  a  corporation,  the  charter  of  the  corporation  is  not  solely 
to  be  consulted  in  arriving  at  the  measure  of  its  obliga- 
tions to  the  public.  When  the  charter  provides  that  a  cor- 
poration shall  engage  in  some  specified  public  occupation, 
no  doubt  a  reference  thereto  will  be  an  easy  way  to  estab- 
lish its  obligations  to  perform  such  service.  But  we  do  not 
accede  to  the  doctrine  that  when  engaged  in  a  business 
concerning  the  performance  of  which  its  charter  is  silent, 
a  corporation  is  freed  from  the  obligations  which  ordinarily 
attach  to  a  natural  x)erson  engaging  in  such  occui)ation. 

Had  defendants  in  the  present  action  answered  that  col- 
lecting and  distributing  commercial  intelligence  being 
foreign  to  the  objects  for  which  they  are  incorporated,  they 
had  in  consequence  abandoned  that  branch  of  their  busi- 
ness and  withdrawn  their  "  tickers  "  from  all  offices  except 
the  plaintiflfs,  we  should  not  hold  that  they  could  be 
compelled  to  carry  on  the  business  for  his  benefit.  But  so 
long  as  collecting  and  supplying  quotations  is  carried  on 
by  them,  as  it  is  conceded  to  be  at  present,  they  should 
render  equal  and  impartial  service  to  those  who  comply 
with  reasonable  regulations. 

What  regulations  are  reasonable  may  not  in  all  cases  be 
easy  to  determine.  But  there  need  be  no  hesitation  in  say- 
ing that  the  clause  in  their  contract  permitting  them  to 
discontinue  the  service  when  in  their  judgment  a  breach 
of  conditions  has  been  had,  is  not  a  reasonable  regulation  and 
affords  no  defense  to  this  action.  No  man  can  be  judge  in 
his  own  case,  and  to  justify  defendants  in  refusing  to  i)er- 
f orm  service,  there  must  be  a  reason  that  the  court  can 
pronounce  sufficient. 

Nor  is  it  a  defense  to  the  action  that  au  action  at  law  for 
damages  would  lie  in  plaintiffs  favor.  It  is  easy  to  see 
that  accurate  proof  of  the  amount  of  damage  sustained 
would  be  impracticable ;  and  where  a  right  is  clear,  the  fact 
that  a  defendant  is  able  and  willing  to  pay  for  the  liberty 
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of  mfringing  upon  it,  is  not  a  very  satisfactory  ground  for 
refusing  an  injunction. 

The  order  continuing  the  injunction  must  be  affirmed^ 
with  costs  and  disbursements. 

Present — Barnard,  P.  J.,  Dykman  and  Pratt,  J  J. 

Order  affirmed^  with  costs  and  disbursements. 


Note.— See  note  to  Smith  v.  IT.  U.  Tel,  Co,,  po$t. 

This  case  is  cited  in  CommerekU  Union  Tel.  Co.  y.  N.  E.  Teleph.  and  Tel. 
Co.  J  post. 


Davis  v.  Electric  REPORTiNa  Co. 

Common  Fleas  No.  S  of  Pennsylvania,  May  7,  ISS?. 

(19  Weekly  Notes  of  Cases,  667.) 

Duty  of  enocK^TELBosAPH  company.— Kandaicus. 

A  stock-telegraph  company,  incorporated  for  the  purpose  of  maintaining 
telegraphs  and  furnishing  market  quotations,  hM,  comjiellable  by  man- 
damus to  replace  **  ticker  "  and  furnish  service  at  the  office  of  a  customer 
from  'Which  the  '*  ticker"  had  been  removed. 

SuR  petition  for  mandamus. 

This  was  a  petition  by  the  president  and  secretary  of  a 
voluntary  association  known  as  the  Philadelphia  Petroleum 
and  Stock  Exchange,  setting  forth  that  the  defendant  com- 
pany, organized  under  the  laws  of  the  State  of  New  York, 
and  doing  business  in  the  city  of  Philadelphia,  under  the 
name  of  the  Merchants'  Telegraph  Co.,  Quotation  Depart- 
ment, was  engaged  in  the  business  of  furnishing  market 
quotations  and  other  news  to  individuals  and  corporations ; 
that  in  pursuance  of  a  contract  with  plaintifE  association,  it 
placed  two  instruments  for  the  purpose  of  furnishing 
market  quotations  in  the  office  of  the  said  association,  but 
that  in  June  29th,  1886,  the  said  defendant  had  removed 
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the  iiiBtnunents  from  the  plaintiff's  office  against  its  wishes, 
and  without  its  knowledge,  and  had  refused  since  that  time 
to  replace  the  said  instruments  or  to  continue  to  furnish 
quotations,  although  requested  by  the  petitioners  to  do  so, 
and  tendered  by  them  the  usual  rental  price  of  such  service. 

The  charter  of  the  defendant,  as  stated  in  the  petition, 
declared  its  business  to  be  the  *' manufacturing,  buying,  sell- 
ing, leasing,  sub-leasing,  operating,  and  maintaining  printing 
telegraph,  and  other  electrical  instruments  and  machinery, 
and  collecting  and  furnishing  market  quotations,  and 
other  news  to  individuals,  firms,  corporations  and  news- 
"  papers  throughout  the  United  St*ates  and  elsewhere." 

The  prayer  of  the  petition  was  for  a  writ  of  mandamus 
to  compel  the  defendants  to  furnish  the  petitioners  with 
tickers,  service,  etc.  ISTo  answer  was  filed  to  the  petition, 
which  had  been  duly  served,  and  no  counsel  appeared. 

Samuel  B.  Huey^  for  petitioners. 

The  CoTJBT :  Mandamus  awarded,  commanding  the  Elec- 
tric Reporting  Co.  to  forthwith  furnish  to  the  Philadelphia 
Petroleum  and  Stock  Exchange  quotation  instruments  or 
^<  tickers,"  and  the  necessary  service  connected  thfirewith. 


NoiB.— See  note  to  8miih  v.  TT.  TJ,  Td.  Co.,  post. 


Stbekett  et  al.  V,  Philadelphia  Local  Telegrato  Co. 

(18  Weekly  Notes  of  Cases,  77.) 
Duty  op  telbsslatr  ooMPAirr. — Removtno  "tickjeh"  tbom  "bucket- 

HHOP."—  INJUNCTITON. 

Injonction  refused,  to  restrain  the  removal,  by  a  telegraph  company,  of  « 
stock  ''  ticker"  from  a  '*  bucket-shop,**  such  removal  being  demanded  hy 
the  stock  exchange  of  the  city,  under  penalty  of  forbidding  the  oompmy 
to  do  business  at  the  exchange. 
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Sub  exceptions  to  master's  report. 

Bill  in  equity  for  an  injunction  to  restrain  the  defendant 
from  removing  or  disconnecting  certain  stock  indicators  in 
the  plaintiff's  office,  and  from  discontinuing  to  furnish 
stock  quotations  to  the  plaintiffs  at  their  office  hj  means  of 
these  indicators. 

The  tacts  alleged  in  the  bill  were  as  follows : 

The  plaintiffs  were  engaged  in  the  business  of  buying 
and  selling  railroad  and  other  stocks,  and  required  the 
latest  information  obtainable  as  to  the  state  of  the  stock 
market.  The  defendant  was  engaged  in  the  business  of  a 
common  carrier  as  a  telegraph  company,  furnishing  to  the 
public  the  latest  information  concerning  the  prices  of  stocks 
and  other  proi)erty.  For  some  time  past  the  plaintiffs 
had  received  this  information  at  their  office  from  the 
defendant,  by  means  of  instruments  and  wires,  and  for  these 
services  had  paid  the  defendant  all  its  lawful  charges.  On 
January  6,  1886,  the  defendant  gave  notice  to  the  plaintifb 
that  the  service  of  furnishing  stock  quotations  would  be  dis- 
continued on  January  16. 

The  answer  denied  that  the  defendant  was  a  conmion  car- 
rier, and  that  the  business  of  collecting  and  distributing 
stock  quotations  was  a  part  of  its  public  employment  as  a 
tel^raph  company.  It  averred  that  it  was  agreed  in  the 
contract  between  the  plaintiffs  and  the  defendant  that  the 
service  should  be  discontinued  on  one  week's  notice  bj 
either  party,  and  that  the  defendant  was  compelled  te 
discontinue  it  in  order  to  avoid  being  prevented  by  tbe 
Philadelphia  Stock  Exchange  from  getting  stock  quotations 
or  otherwise  carrying  on  its  business  at  that  exchange.  It 
is  also  stated  that  the  plainti£b'  business  was  that  of  a 
'^  bucket-shop,"  an  immoral  one  and  against  public  policy, 
and  was  entitied  to  no  protection  in  a  court  of  equity. 

The  case  was  referred  to  Charles  E.  Morgan,  Jr.,  Esq.,  as 
master,  who  found  as  follows: 

"Piist.  The  collection  of  information  concerning  the 
prices  of  stock,  securities  and  other  commodities,  in  the 
city  of  New  York  and  elsewhere,  and  of  selling  the  same  to 
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cnstomers  in  the  city  of  Philadelphia,  is  not  within  the 
scope  of  the  franchises  and  privileges  vested  in  the 
defendant  under  its  charter.  The  business  which  the 
defendant  is  authorized  to  carry  on  is  that  of  a  telegraph 
company  within  the  city  of  Philadelphia,  and  is  si)ecifically 
defined  to  be  that  of  transmitting  and  delivering  messages 
to  and  from  any  and  all  parts  of  said  city,  with  generally 
all  the  i)owers,  rights,  privileges  and  franchises  of  tele- 
graph companies  in  said  city.  The  creation  of  a  bureau  of 
information  and  the  distribution  of  information  by  wires 
and  tickers  directly  to  customers,  is  entirely  distinct  from, 
and  outside  of  that  of  transmitting  and  deUvering  mes- 
sages sent  and  received  over  its  wires. 

^'  The  Legislature  has  not  conferred  upon  the  defendant 
the  privilege,  nor  imposed  upon  it  the  duty,  of  collecting 
information  of  the  character  referred  to,  or  of  any  other 
character,  and  of  disposing  of  the  same  to  any  one.  It  is 
therefore  riitirely  competent  for  it  to  refuse  this  service  to 
any  ai^bitij.  persons  demanding  it.  The  duty  which  it  does 
owe  to  the  public,  imposed  by  its  charter,  and  arising  from 
the  privileges  and  franchises  thereby  vested  in  it,  is  that  of 
a  telegraph  company,  which,  while  not  strictly  that  of  a 
common  rier,  is  in  many  respects  simHai  tiiereto,  and 
may  be  briefly  defined  as  that  of  furnishing  to  all  who  may 
apply  to  it,  without  unjust  or  unreasonable  discrimination, 
facilities  for  sending  and  receiving  messages  over  its  lines 
within  the  territory  in  which  it  is  authorized  to  operate. 
Metropolitan  Orain  and  Stock  Exchange  v.  Chicago  Board 
of  Trade  and  The  Mutual  Union  Telegraph  Company^  15 
Fed.  Rep.  847 ;  Bradley  v.  TT.  TJ.  Telegraph  Co.^  Cincin- 
nati Law  Bulletin  for  1883,  223. 

' '  There  is  no  real  authority  for  the  plaintiffs'  claim  that 
if  a  corporation  carries  on  a  business  which  is  vZtra  vires, 
to  which  the  exercise  of  privileges  conferred  by  law  is 
essential,  the  business  which  is  unauthorized  is  subject  to 
the  same  rule  as  to  the  rights  of  the  public  accommodation 
without  distinction,  which  applies  to  the  exercise  of  those 
authorized  by  the  charter. 
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"  Second.  That  the  business  in  which  the  plaintiffs  are 
engaged,  and  for  which  they  desire  to  use  defendant's 
instruments,  and  the  information  as  to  quotations  of  stocks, 
etc.,  furnished  thereby,  is  not  that  of  buying  and  selling 
stocks  or  securities,  either  as  principal  or  broker,  but  of 
wagering  uxK»n  the  rise  or  fall  of  the  prices  of  the  same, 
and  that  it  is  seldom  intended  by  either  party  to  these 
transactions  that  the  delivery  of  any  property  shall  take 
place.  That  such  a  business  is  unlawful  and  against 
public  i)olicy  has  been  held  by  the  Supreme  Court  of  Penn- 
sylvania in  numerous  cases.  KirkpatricJc  v.  Bonsall^  22 
Smith,  155 ;  Fareira  v.  Oahell^  8  Nor.  89 ;  Dickson^  s  Mxecu- 
tor  V.  Thomas^  1  Outer.  278 ;  Ruchizky  v.  De  Haven^  Id. 
202.  See  also  Bradley  v.  W.  U.  Tel.  -  Co.j  supra^  and 
Bryant  v.  W.  U.  Tel.  Co.,  17  Fed.  Rep.  826.     . 

"It follows,  as  a  necessary  consequence,  that  if  the  collec- 
tion and  sale  of  this  information  were  authorized,  and 
within  the  scoi)e  of  defendant's  charter,  the  pi.  'ntiflE  would 
not  be  entitled  to  the  relief  prayed  for.  InL  ^  if  the 
bill  had  been  one  to  comi)el  the  defendant  to  transmit  to 
or  deliver  from  plaintiffs,  telegraphic  messages  over  its 
wires,  for  the  avowed  purpose  of  enabling  them  to  carry  on 
the  business  of  betting  or  wagering  upon  the  xi  '  pr  fall  of 
market  prices  of  stocks  and  securities,  the  def  enaknt  would 
have  been  justified  in  a  refusal  so  to  do,  and  the  plaintiffs 
would  not  be  entitled  to  relief  from  a  court  of  equity." 

The  master  rei)orted  that  the  bill  be  dismissed,  and  the 
plaintiffs  filed  exceptions  to  the  report. 

Isa,ac  8.  Sharp^  for  the  plaintiffs. 

Silas  W.  Pettit,  for  the  defendant. 

The  CoiTRT :  On  the  main  question  in  this  case,  that  the 
gathering  of  news  and  furnishing  it  by  telegraph  or  other- 
wise,  to  customers  under  contract,  is  not  a  part  of  the  fran- 
chise or  corporate  duty  of  the  respondent,  we  agree  with 
the  learned  master,  and  think  it  unnecessary  to  do  more 
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than  refer  to  his  report,  where  the  reasons  for  this  conclu- 
sion are  fully  and  convincingly  set  forth. 

With  the  second  ground  of  the  master's  report,  that  the 
business  of  complainants  is  against  public  i)olicy  and  un- 
lawful, and  that,  therefore,  complainants  are  not  entitled 
to  relief,  we  are  not  prepared  to  agree.  We  believe  no  case 
has  gone  so  far  as  to  decide  that  the  lender  of  money  may 
not  recover  it  at  law,  though  he  knew  the  borrower  intended 
to  use  it  for  gambling.  If,  therefore,  it  were  part  of  the 
public  duty  of  the  respondent  to  furnish  the  information 
called  for  by  the  bill,  we  are  not  prepared  to  say  that  the 
use  likely  to  be  made  of  it  by  this  particular  plaintiflf  would 
be  a  good  reason  for  refusing  to  furnish  it  to  him.  But 
being  of  opinion  that  respondents  are  under  no  obligation  to 
furnish  the  information  at  all,  except  under  voluntary  con- 
tract, it  is  unnecessary  to  decide  this  question  at  present. 

On  the  main  contention  in  the  case,  therefore,  the  com- 
plainants must  fail.  The  bill,  however,  seeks  to  restrain  the 
removal  of  certain  telegraphic  instruments  called  "tickers" 
from  plaintiffs'  offices.  If  these  instruments  are  solely  used 
in  the  transaction  of  the  respondents'  business  in  furnish- 
ing the  information  specified  in  the  bill,  then  the  right  to 
remove  them  follows  from  this  opinion;  but  if  they  are 
part  of  the  general  apparatus  of  telegraphing,  and  consti- 
tute part  of  the  facilities  for  sending  and  receiving  messages, 
which  re8i)ondents,  in  the  exercise  of  their  corporate  fran- 
cbiseSy  are  bound  to  furnish  to  all  applicants  imjiartially 
upon  the  same  terms,  then  the  plaintiffs  may  have  a  right 
to  their  continuance  for  such  purposes  alone.  This  distinc- 
tion was  not  made  before  the  mafiter,  and  we  are  not  suffi- 
ciently advised  upon  the  facts  to  decide  it  now.  If  com- 
plainants desire,  they  may  amend  their  bill  by  adding  a 
prayer  for  relief  on  this  point,  otherwise  a  decree  will  be 
entered  generally  for  the  respondents. 

Opinion  by  Mitchell,  J. : 

July  8,  1886.  The  plaintiffs  asked  for  more  time  to  col- 
lect the  evidence  they  needed  before  amending  the  bill. 
The  court  was  of  opinion  that  no  sufficient  cause  for  exten- 
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sion  of  time  was  shown,  and  a  decree  was  entered,  dismiss- 
ing the  bill  with  costs. 


KOTK. — Jferridb  ei  al,  v.  Phila,  Local  Tel.  Co,,  Jenkiru  v.  Same,  and 
ottier  cases  on  the  same  point  were  submitted  by  counsel  to  be  ruled  by 
the  decision  in  this  case. 

See  note  to  SmUhy.  W.  U.  Tel.  Co.,  poeL 


William   Caik  v.    The  Western   TJbton    Telegraph 

CoMPAinr. 

Cfuyahoga  County,  Ohio,  Common  FUa»,  Od.,  1SS7. 
(18  Cinn.  Weekly  Bulletin,  267.) 

DDT7  or  TBLSORAFH  OOMPAinr.-— STOCK  '' TICKXSL." ^IXJXntCTlOS. 

A  telegraph  company,  which  is  the  only  agent  of  the  Chicago  board  of 
trade  for  distributing  its  stock  quotations,  and  which  makes  such  dis- 
tribution by  means  of  "  tickers  '*  in  the  offices  of  the  different  customers, 
cannot  be  enjoined  from  removing  its  ticker  from  the  office  of  a  person 
to  whom  it  has  been  forbidden,  by  its  principal,  the  board  of  trade,  to 
famish  quotations. 

S.  M,  Eddy  and  J.  K.  Hord^  for  plaintiflF. 

Banney  &  Ranney  and  E.  J.  Blandin.  for  defendant. 

Stoite,  J. :  This  case  is  before  the  court  npon  an  appli- 
cation for  a  temporary  injunction,  a  restraining  order  having 
heretofore  been  allowed,  pending  this  hearing. 

The  plaintiff,  as  appears  from  his  i)etition,  is  engaged  in 
the  business  of  a  commission  broker,  dealing  in  grain,  pro- 
idsloiui  and  stocks,  in  this  city  ;  that  in  the  prosecution  of 
his  business  it  was  necessary  to  have,  in  connection  with  it, 
telegraphiG  communication  with  the  Chicago  board  of 
tacada,  and  to  that  ^id  there  had  been  placed  in  his  ofELce 
two  instnuiiHatfei  oemmonly  called  '^  tickers^"  by  means  of 
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which  the  market  reports,  as  reported  from  the  Chicago 
board  of  trade,  were  hourly,  perhaps,  during  the  business 
hours  of  the  day,  communicated  to  him  for  his  own  use  and 
benefit.  He  says  that  these  communications  he  received 
from  the  Western  Union  Telegraph  Company,  the  defend- 
ant. It  is  alleged  that  that  is  a  public  corporation,  incor- 
porated under  the  laws  of  the  State  of  New  York,  and  that, 
being  a  corporation  of  that  character,  he  is  entitled  to  have 
communications  delivered  to  him  upon  the  same  terms  that 
are  charged  and  received  by  the  telegraph  company  from 
other  people  engaged  in  a  similar  occupation ;  and  he  alleges 
that  it  threatens  to  disconnect  its  wires  and  remove  these 
tiolBeMi,  without  any  cause  therefor,  he  having  on  his  part 
made  payment  according  to  his  contract  with  the  telegraph 
company ;  that  he  has  violated  no  provisions  of  his  contract 
with  it,  and,  by  reason  of  the  public  character  of  the  cor- 
poration, he  ought  to  have  these  messages  delivered  as  they 
are  delivered  to  other  people  engaged  in  a  similar  business. 

The  question,  then,  presented  is  whether  this  petition, 
under  the  proof  submitted,  makes  a  case  for  a  temporary 
injunction. 

It  is  claimed,  that  while  the  Western  Union  Telegraph 
Company  could  not,  perhaps,  in  the  most  technical  sense, 
be  said  to  be  a  common  carrier,  yet  the  business  being  of 
such  a  public  nature,  being  a  public  corporation,  exercising 
public  franchises,  e.  g.^  eminent  domain,  that  the  principles 
ordinarily  applicable  to  common  carriers  are  made  appli- 
cable to  telegraph  companies,  and  that  being  so,  they  ought 
not  to  be  permitted  to  discriminate  and  say  that  these  daily 
quotations  emanating  from  the  Chicago  board  of  trade 
should  be  delivered  to  one  person  and  not  to  another,  but 
should  be  furnished  to  all  persons  desiring  them  and  willing 
to  pay  such  reasonable  charges  as  the  company  might  exact 
for  its  services.  That,  I  understand,  is  the  claim  made  by 
the  plaintiff. 

On  behalf  of  defendant  it  is  contended,  first,  that  the 
Chicago  board  of  trade  is  a  private  corporation,  organized 
and  chartered  under  the  laws  of  the  State  of  Illinois,  for  the 
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purpose  of  dealing  in  grain  and  produce  among  the  mem- 
bers of  such  exchange  or  board  of  trade,  and  that  the 
information  in  the  shape  of  market  rates,  made  or  fixed  by 
reason  of  their  transactions,  is  the  property  (if  it  has  a 
property  quality  at  all),  of  the  board  of  trade,  and  that, 
from  the  fact  that  they  are  a  private  corporation,  they 
have  the  right  to  communicate  the  intelligence  they  pos- 
sess, growing  out  of  their  transaction,  to  whomsoever  they 
please,  and  they  may  decline  to  give  it  to  any  person  if 
they  see  fit. 

Second.  But,  however  that  may  be,  they  say  that  the 
contract  with  Mr.  Cain  had  in  it  a  provision  in  this  lan- 
guage: 

''  In  case  the  messages  are  found  to  be  used  in  violation. 
of  this  agreement,  or  in  case  of  failure  to  promptly  pay  the 
charges  for  the  same,  as  required  by  the  telegraph  com- 
pany and  the  board  of  trade,  or  for  any  other  reason  satis- 
factory to  you,  and  with  or  without  cause,  the  right  is 
conceded,  that,  with  or  without  previous  notice,  the  send- 
ing of  such  messages  may  be  discontinued  at  the  pleasure  of 
the  board  of  trade." 

I  read  from  a  communication,  signed  by  plaintiff  and 
addressed  to  the  Chicago  board  of  trade,  which,  by  virtue 
of  its  acceptance,  I  take  to  constitute  a  contract  between 
the  parties  named. 

So  it  is  claimed  that  under  the  very  contract  had  vdth 
Mr.  Cain,  it  was  the  right  of  the  board  of  trade  to  discon- 
tinue furnishing  him  the  quotations  whenever  the  board  of 
trade,  in  its  own  judgment,  saw  fit,  and  to  discontinue 
without  previous  notice  and  without  alleging  any  reason 
therefor.  And  in  this  connection,  too,  as  supporting  that 
proi)osition,  it  is  contended  that  plaintiff,  in  his  contract 
relations  with  the  telegraph  company,  further  stipulated  in 
these  words : 

*'I  further  agree,  that  you  may  forthwith  discontinue 
said  service  without  further  notice,  whenever,  in  your  judg- 
ment, any  breach  of  the  above  conditions  shall  have  been 
made  by  me,  or  whenever  directed  so  to  do  by  the  Chicago 
board  of  trade." 
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It  is  not  doubted,  indeed,  it  is  conceded  upon  argument, 
that  before  the  commencement  of  this  cause  the  Chicago 
hoard  of  trade  notified  the  Western  Union  Telegraph  Com- 
pany not  to  continue  the  delivering  of  their  quotations  to 
this  plaintiff. 

It  is  contended,  thirdly,  on  the  part  of  the  defendant, 
that,  whatever  may  be  the  rights  of  this  plaintiff  against 
the  Chicago  board  of  trade,  he  is  not  entitled  to  the  relief 
sought  here  against  the  Western  Union  Telegraph  Com- 
pany, for  the  reason  that  the  Western  Union  is  simply  the 
agent  of  the  board  of  trade  to  deliver  messages  to  whom- 
soever the  board  should  designate  as  agents  authorized 
to  receive  its  quotations,  and  that  it  has  no  control 
over  the  matter — but  when  directed  to  discontinue  fur- 
nishing this  information,  it  has  no  alternative  but  to  obey. 

These  are  the  principal  propositions  urged  on  behalf  of 
the  telegraph  company. 

By  way  of  reply  to  the  claims  made  respecting  these  con- 
tracts and  the  right  reserved  in  the  board  of  trade  to 
remove  these  tickers  and  discontinue  the  market  quotations 
whenever  they  see  fit,  it  is  said  that  'such  provision  in  the 
contract  are  void  as  against  public  policy,  x>erhaps,  or  at 
least  in  opposition  to  the  broad  principle  contended  for, 
that  this  board  of  trade,  in  the  very  nature  of  its  busi- 
ness, while  it  is  a  private  corporation,  and  professedly  is 
carrying  on  a  private  business,  yet,  in  the  language  of  some 
of  the  decisions,  it  is  a  private  business  "affected  with  a 
public  interest,"  and  therefore  subject  to  public  control, 
and  that  that  feature  of  the  contract  ought  to  be  nugatory 
as  against  the  proposition  I  have  named ;  that  the  principle 
so  clearly  and  forcibly  laid  down  by  Chief  Justice  Waitb 
in  the  case  of  Mwnn  v.  The  Slate  of  lUinois^  94  U.  8. 
Reports,  113,  is  applicable  in  this  case.  That  was  an  action 
brought  to  contest  the  validity  of  a  statute  of  the  State  of 
Illinois,  by  which  it  was  sought  to  control  and  regulate  the 
business  of  elevating  grain. 

The  statute  declared  these  elevators  (owned  acad  ^>enited 
by  private  individuals)  to  be  public  warehouses^  and  fixed 
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the  TnaTriTnTim  rate  that  these  elevator  men  might  charge 
for  elevating  grain.  The  Supreme  Court  of  the  United 
States,  in  that  case,  sustained  the  law,  and  held  that  their 
business  was  of  such  magnitude  and  character,  in  connec- 
tion with  the  commerce  of  the  country  —  "  standing  in  the 
gateway  of  commerce,"  so  to  speak — that  it  was  a  private 
business  "affected  with  such  a  public  interest,"  that  the 
public,  by  its  Legislature,  and  if  not  by  its  Legislature,  by 
its  courts,  might  fix  and  determine  what  would  be  reason- 
able in  the  discharge  of  that  business,  and  practically  held 
that  they  might  not  discriminate,  and  they  might  not  say 
that  they  would  elevate  grain  for  one  man  at  one  figure  and 
for  somebody  else  at  another  figure,  but  must  serve  all 
upon  equal  and  reasonable  terms. 

Now,  the  question  is,  can  that  principle  be  applied  in 
this  case  ?  It  has  been  held  by  Judge  Blodgett,  in  a  case 
rei)orted  in  15th  Federal  Rei)orter,  850,  decided  in  the  Cir- 
cuit Court  for  the  Northern  District  of  Illinois,  that  this 
principle  did  not  apply  to  the  Chicago  board  of  trade.  He 
says  that  it  is  a  private  corporation ;  that  *Hheir  franchise 
as  a  corporation  allows  them  to  hold  a  limited  amount  of 
property,  and  to  prescribe  rules  and  by-laws  for  the  govern- 
ment of  the  members  and  the  transaction  of  business  be- 
tween them.  Their  sessions  are  not  required  to  be  public, 
and  nothing  is  stated  in  this  bill  showing  or  tending  to 
show  why  persons  not  members  of  the  board  should  have 
any  right  to  be  informed  as  to  prices  or  the  extent  of  deal- 
ings of  the  board." 

He  goes  on  to  say : 

"I  deem  it  sufficient,  for  the  purposes  of  this  motion,  to 
say  that  this  court  has  heretofore  decided,  in  cases  which 
seem  to  me  entirely  analogous  to  this  in  principle,  that  the 
board  has  control  of  its  own  floor,  and  can  admit  such  per- 
sons as  it  sees  fit ;  that  it  can  make  its  transactions  wholly 
secret,  and  keep  them  within  the  knowledge  of  its  own 
members,  or  make  them  public  so  far,  and  only  so  far,  as  the 
board  itself  or  its  members  may  see  fit  to  do  so.  A  mem- 
bership of  the  board  is  exi>ensive"  (said,  I  believe,  to  cost 
VOL.  11—25. 
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ten  thousand  dollars),  ^^and  an  admission  to  membership 
is  wholly  within  the  discretion  of  the  proper  officers  of  the 
association." 

Then  he  proceeds  to  state,  at  some  length,  that  the  infor- 
mation which  they  have  is  entirely  private,  and  that  they 
may  communicate  it  to  whomever  they  please.  There  are 
two  are  three  decisions  of  that  general  character. 

On  the  contrary.  Chancellor  Tulley,  of  Chicago,  in  the 
case  of  Public  Ghrain  and  J^ck  ExcJiange  v.  W.  U.  T.  Co. 
(Circuit  Court,  Cook  county.  May,  1883),  held  that  the  bued* 
ness  transacted  upon  the  floor  of  the  board  of  trade  is 
**  affected  with  a  public  interest "  to  an  extent  which  would 
authorize  the  Legislature,  and  the  courts  in  the  absence  of 
legislation,  to  prohibit  the  board  of  trade  exercising  any 
discrimination  as  to  who  shall  receive  from  the  telegraph 
companies  these  market  quotations,  or  as  to  what  telegraph 
companies  shall  be  allowed  facilities  for  distributing  the 
information  to  the  public. 

I  am  not  at  all  willing  to  adopt  the  position  taken  by  Judge 
Blodgett.  I  am  not  prepared  to  say  but  that  this  board 
of  trade  is  conducting  a  business  of  such  a  character  and  of 
such  an  extent,  affected  with  such  public  interest,  that,  in 
a  proper  proceeding,  it  might  be  required  to  furnish  this 
information  to  any  person  demanding  it,  upon  such  terms 
as  should  be  held  reasonable ;  provided  always,  of  course, 
the  business  or  the  information  obtained  was  used  for  law- 
ful and  legitimate  purposes. 

But,  whatever  we  may  say  of  the  application  of  that 
principle  in  a  proper  case,  the  question  presents  itself,  can 
it  be  enforced  in  this  case  ?    I  am  disposed  to  think  not. 

In  1884,  or  thereabouts,  the  Chicago  board  of  trade  dis- 
continued the  practice  that  had  theretofore  prevailed  of  per- 
mitting the  reporters  from  the  different  telegraph  companies 
to  come  upon  their  floor,  collect  their  quotations  and  market 
reports,  and  distribute  them  about  the  country  to  whom- 
ever the  telegraph  companies  saw  fit.  About  the  time  I 
have  indicated,  the  telegraph  companies  were  notified  that 
these  message-gatherers  or  news-gatherers  would  from  a  cer- 
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tain  date  be  excluded  from  the  floor  of  the  board  of  trade, 
and  that  the  board  of  trade  itself  would  take  under  its  con- 
trol the  furnishing  of  the  information  which  made  np  its 
daily  quotations,  and  would  furnish  that  information  to  snch 
authorized  agents  as  it  might  appoint  throughout  the 
country,  and  that  such  agents  might  make  such  terms  with 
the  telegraph  companies  by  way  of  paying  charges  for 
communications  as  might  be  agreed  upon  between  such' 
persons  and  the  telegraph  companies,  and  at  the  same  time 
contracted  with  the  telegraph  companies  to  make  certain 
charges  and  collections  on  its  behalf  by  way  of  toll  and  in* 
payment  for  the  information  furnished,  and  after  that  was 
done  all  those  throughout  the  country  who  had  direct  com- 
munication with  the  Chicago  board  of  trade,  and  obtained 
daily  quotations,  became  the  agents  of  this  board,  or  at  least 
occupied  contract  relations  with  it,  and  paid  such  stipu- 
lated charges,  under,  perhaps,  another  contract  with  the 
Western  Union  Telegraph  Company  or  other  companies,  as 
might  be  agreed  upon  for  this  information. 

Now,  it  is  said,  that  for  a  business  of  such  magnitude  the 
company  runs  a  wire  along  its  poles  from  Chicago  to  the 
great  cities  east  and  west,  and  uses  that  wire  exclusively 
for  the  transmission  of  the  information  derived  from  the 
Chicago  board  of  trade,  to  wit,  the  market  reports,  and  that 
business  is  so  continuous  during  the  business  hours  of  the 
day —  every  few  moments,  perhaps — that,  instead  of  send- 
ing messenger  boys  from  the  offices  of  the  Western  Union 
Telegraph  Company  to  these  diflferent  agents  in  the  differ- 
ent places,  they  run  a  wire  into  the  different  offices  of  the 
brokers  and  the  bankers,  and  put  there  an  instrument  that 
will  write  out  the  communications,  which  serves,  very  much 
better  than  a  messenger  boy  could,  the  purposes  of  a  mes- 
senger boy ;  and  I  take  it,  because  that  system  is  adopted 
for  the  transmission  of  the  information  and  for  the  carry- 
ing on  of  this  business,  legally  it  stands  upon  no  different 
basis  than  if  each  message  was  sent  by  the  board  of  trade 
as  we  ordinarily  send  messages,  and  delivered  by  a  mes- 
senger boy ;  and  if  that  is  so,  it  is  a  little  difficult  to  see 
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how  the  conrt  can  enjoin  the  Western  Union  Telegraph 
Company  from  discontinning  sending  its  messenger  boys 
with  messages  to  this  plaintiff's  office,  when  the  Chicago 
board  of  trade  has  said  to  the  Western  Union  Telegraph 
Company:  "We  shall  hereafter  deliver  to  yon  no  more 
messages  to  be  transmitted  to  this  plaintiff/'  and  if  they 
are  not  delivered,  we  do  not  perceive  how  the  telegraph 
compsLJij  conld  rightfuUy  transmit  messages  that  are 
designed  for  other  people. 

Now,  as  I  say,  before  1884,  these  telegraph  com{)anies 
collected  and  furnished  this  information  themselves,  and 
sent  it  to  whoever  wanted  to  jxay  for  it ;  and  if  that  were 
the  mode  of  doing  business  now,  I  do  not  hesitate  to  sayi 
that  a  comj^any  carrying  on  business  as  a  telegraph  com- 
pany does  (a  public  corporation  exercishig  the  right  of 
eminent  domain)  ought  not  to  be  permitted  and  would 
not  be  permitted  to  discriminate  and  say  this  information 
may  be  furnished  to  one  and  not  to  another,  when  both 
offer  to  pay  the  same  charges.  But  we  are  disjKNsed  to 
think  that  this  principle  cannot  be  put  into  oi)eration  as 
against  this  company,  occupying  the  relations  it  does  to  the 
Chicago  board  of  trade,  and  that  if  the  plaintiff  in  this  case 
has  any  remedy  at  all,  it  is  by  a  proi)er  proceeding  against 
the  board  rather  than  against  the  Western  Union  Telegraph 
Company.  Entertaining  these  views,  the  application  for 
an  injunction  must  be  refused. 


KoTB.— See  note  to  Smith  v.  W.  U.  TeL  Cb..  post 
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Smith  v.  Western  Union  Telegraph  Company. 

Kentucky  Court  of  Appeals,  Jan.  6, 1887. 

(84  Ky.  664.) 
FuBNisHiNa  **ticksr"  to  bucket  shop. 

The  keeping  of  a  bucket  shop  being  a  gambling  and  therefore  illegal  busi- 
nesB,  a  telegraph  company  is  not  bound  to  furnish  it  with  market  reports, 
either  by  virtue  of  its  duty  as  a  public  servant,  to  serve  all  customers 
without  discrimination,  or  by  virtue  of  a  contract.  Injunction  for- 
bidding removal  of  ticker,  held  improperly  granted. 

Appeal  from  Louisville  Chancery  Cotirt.  Pacts  appear 
in  opinion. 

MTimett  Fields  for  apx)ellant. 

JRozel  WissingeTy  for  appellee,  defendant. 

Bennett,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  brought  suit  in  the  Louisville  Chancery 
Court,  against  the  appellee,  in  which  he  alleged,  in  sub- 
stance, that  he  was  the  owner  and  proprietor  of  the  Louisville 
Cotton,  Stock  and  Provision  Exchange ;  that  he  was  a  mer- 
chant, and  his  business  consisted  in  the  buying  and  selling  of 
grain,  provisions  and  other  merchandise ;  that,  in  order  to 
enable  him  to  carry  on  his  business  successfully,  and  to 
comi)ete  with  other  persons  engaged  in  similar  business,  it 
was  absolutely  necessary  that  he  should  be  promptly  and 
constantly  informed  of  the  prices  of  such  commodities  in 
the  leading  markets  of  Chicago  and  New  York,  etc. ;  that 
the  appellee  had  for  many  years  past,  combined  with  its 
regular  business  of  telegraphing  messages  for  the  benefit  of 
the  public,  the  business  of  collecting  the  market  reports  in 
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the  leading  business  centers  of  this  country ;  that  the  prin- 
cipal market  for  grain  and  provisions  was  the  Chicago  board 
of  trade  ;  that  the  appellee  had,  by  contract,  collected  said 
reports,  and  delivered  and  distributed  them  from  the  main 
office  of  the  appellee  to  the  respective  offices  of  its  custom- 
ers, by  means  of  its  wires  and  a  printing  machine  caUed  a 
"ticker ;"  that,  by  contract,  appellant,  as  one  of  appellee's 
customers,  was  entitled  to  the  prompt  delivery,  at  his  busi- 
ness office,  by  means  of  said  wires  and  ticker,  of  all  reports 
of  the  market  prices  of  grain,  provisions,  etc.,  from  the 
Chicago  board  of  trade  and  other  leading  business  centers, 
as  received  by  appellee  over  its  wires ;  that  appellee,  as  such 
dealer,  for  the  benefit  of  the  pubKc,  had  no  right  to  refuse 
to  furnish  the  appellant  with  said  reports,  the  appellant 
paying  a  fair  compensation  therefor,  nor  to  discriminate 
against  appellant  in  favor  of  other  customers  engaged  in 
similar  business ;  that  appellee  threatened  to  cease  to 
furnish  appellant  with  said  reports,  and  to  deprive  him  of 
the  use  of  said  ticker,  unless  he  would  sign  a  contract 
agreeing  to  give  appellee  all  of  his  message  business  at  regu- 
lar message  rates,  etc. ;  that  appellant  refused  to  sign  said 
contract  with  said  clause  in  it,  because  the  same  was 
illegal,  etc. 

The  lower  court,  in  accordance  with  the  prayer  of  appel- 
lant's petition,  granted  a  temporary  injunction  restraining 
the  appellee  from  stopping  the  supply  of  said  rex)orts  to  the 
p^ppellant,  and  from  removing  said  ticker. 

By  the  appellee's  answer  and  amended  answer,  it  denied 
that  appellant  was  a  merchant,  or  that  his  bilsiness  con- 
sisted in  buying  or  selling  grain,  provisions,  or  other  mer- 
phandise,  or  that  it  was  then  under  a  contract  with  the 
appellant  to  continue  to  allow  him  the  use  of  said  ticker,  or 
to  furnish  him  thereby  with  all  market  reports. 

The  evidence  tends  strongly  to  show  that  the  ap;)ellant, 
at  the  time  complained  of,  was  not  a  grain  and  provision 
merchant,  but  was  the  keeper  of  a  bucket  shop,  which  is 
described  as  a  place  where  grain,  provisions,  etc.,  are  x)osted 
on  blackboards  as  they  come  in  on  the  ticker.     The  shop 
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buye  or  seUs  indifferently,  and  always  at  the  price  apx)ear- 
ing  for  the  time  being  on  the  blackboard.  Should  a 
cnsiomer  wish  to  make  a  deal  in  June  wheat,  say  buy  1,000 
bushels,  he  sees  the  last  quotation,  say  one  dollar  per 
bushel,  he  gives  the  shop  the  margin,  say  one  cent  on  the 
bushel,  or  $10 ;  the  shop  charges  a  fixed  commission,  say  one- 
quarter  of  a  cent  i)er  bushel ;  the  shop  does  not  notify  the 
customer  of  the  fluctuations  of  the  market,  but  he  looks 
out  for  that  on  the  blackboard.  Wheat  on  the  next  quota- 
tion goes  down  say  three-quarters  of  a  cent ;  this  loss  of 
three-quarters  of  a  cent,  added  to  one-quarter  of  a  cent 
charged  for  commission,  makes  one  cent  per  bushel  on 
1,000  bushels,  or  $10.  This  exhausts  or  "freezes  "  out  the 
maigin,  the  deal  is  closed,  and  the  shop  has  made  $10.  On 
the  other  hand,  shoiQd  wheat  advance  one  cent  per  bushel, 
the  customer  would  make  one  cent  per  bushel,  less  one- 
quarter  of  a  cent  per  bushel,  the  commission,  and  the  shop 
would  lose  three-quarters  of  a  cent  per  bushel.  It  is 
understood  between  the  customer  and  the  shop  that  there 
is  no  actual  deal  in  grain  ;  that  there  is  none  to  be  delivered ; 
but  that  the  difference  in  future  prices  is  simply  dealt  in. 
In  other  words,  the  customer  bets  the  shop  that  on  a  certain 
day  in  the  future,  or  in  a  certain  month  in  the  future, 
wheat  will  be  worth  so  much ;  and  if,  at  the  time  agreed, 
the  wheat  is  worth  so  much,  the  customer  wins  —  less  the 
commission ;  if  it  is  not  worth  that  much  the  shop  wins.  The 
quotations  are  used  as  a  basis  of  this  species  of  betting,  as 
a  gambler  uses  dice  to  decide  the  bet. 

We  are  satisfied  from  the  proof  in  the  case  that  appel- 
lant W3a  engaged  In  this  kind  of  business,  and  that  the 
contract  with  the  api)ellee,  by  which  appellant  was  fur- 
nished with  the  market  reports,  and  that  the  use  of  the 
"ticker"  was  necessary  to  enable  the  appellant  to  carry  on 
the  business.  As  we  have  just  said,  in  this  kind  of  business 
nothing  is  actually  bought  or  sold ;  nor  do  the  parties 
intend  an  actual  sale  of  the  commodity  which  they  pretend 
to  deal  in.  They  merely  wager  on  the  market  price  of  the 
commodity  at  some  specific  time  in  the  future.    A  mere 
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statement  of  the  character  of  business  done  by  appellant 
shoTf^s  it  to  be  a  si)ecies  of  gambling,  as  well  defined  and  as 
reprehensible  as  that  of  keeping  a  faro  bank  or  a  dice 
machine,  and  is,  therefore,  illegal  and  contrary  to  public 
policy. 

The  question,  then,  is,  can  the  appellee  avail  itself  of 
the  fact  that  appellant  was  engaged  in  an  illegal  business  as 
an  excuse  for  withholding  the  market  reports  from  him, 
and  withdrawing  the  ticker,  both  of  which  were  used  by 
api)ellant  in  carrying  on  said  business. 

Says  Justice  Shaw,  in  the  case  of  Fuller  v.  Dame^  18 
Pick.  472:  "The  law  goes  further  than  merely  to  annul 
contracts,  where  the  obvious  and  avowed  purpose  is  to  do, 
or  cause  the  doing,  of  unlawful  acts ;  it  avoids  contracts 
and  promises  made  with  a  view  to  place  one  under  wrong 
influences— those  which  oflfer  him  a  temptation  to  do  that 
which  may  injuriously  affect  the  rights  and  interests  of 
third  persons. ' ' 

Justice  Grier,  in  the  case  of  Marshall  v.  The  BaUirruyre 
&  Ohio  R.  R,  Co.,  16  Howard,  334,  says:  "It  is  an 
undoubted  principle  of  law,  that  it  will  not  lend  its  aid  to 
enforce  a  contract  to  do  an  act  that  is  illegal,  or  which  is 
inconsistent  with  sound  morals  or  public  policy,  or  which 
tends  to  corrupt  or  contaminate,  by  improper  influences, 
the  integrity  of  our  social  or  political  institutions." 

In  Watson  v.  Fletcher^  7  Gratt.  1,  it  is  held  that,  when 
gaming  or  wagering  is  illegal  under  the  statute  or  common 
law,  the  illegality  will  extend  to  all  antecedent  contracts 
made  in  aid  of  or  to  effectuate  the  illegal  purpose. 

These  reports  were  the  essence  —  the  very  sinew  —  of 
appellant's  gambling  business,  and  without  the  prompt 
supply  of  which  his  business  was  a  failure.  Can  the  appel- 
lee be  compelled  to  continue  the  supply  ?  We  think  not. 
Not  upon  the  ground  that  the  appellee  is  the  innocent  vic- 
tim of  an  illegal  enterprise ;  not  that  it  has  been  entrapped 
into  aiding  a  gambling  business ;  for  it  says  that  it  was 
willing  to  furnish  the  reports  as  long  as  the  terms  of  the 
contract  suited  it,  but  upon  the  ground  that  appellant  was 
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engaged  in  a  gambling  enterprise  whicli  is  contrary  to  law, 
good  morals,  and  public  policy.  It  is  for  the  sake  of  the 
law,  and  the  best  interests  of  society,  that  we  relieve 
the  appellee  from  continuing  to  furnish  the  appellant  with 
reports. 

It  is  contended,  that,  although  the  appellant  may  be 
engaged  in  a  gambling  business,  the  appellee  has  no  right 
to  withhold  the  reports  from  him,  because  of  its  x>osition 
as  a  public  servant,  bound  to  serve  the  public  indiscrimi- 
nately, and  without  questioning  the  motives  or  the  pur- 
poses of  the  persons  who  employ  it. 

Mr.  Gray,  in  his  work  on  Communication  by  Telegraph, 
section  15,  says:  "The  general  rule  is  that  a  telegraph 
company  is  under  no  obligation  to  contract  to  communicate 
an  illegal  or  an  immoral  message." 

This  rule  is  not  only  correct  as  to  telegraph  companies, 
but  applies  to  all  persons  who  undertake  to  carry  for  the 
public.  A  contrary  rule  would  convert  a  telegraph  com- 
pany into  a  public  vehicle  for  the  purpose  of  conununi- 
cating  unlawful,  treasonable,  or  felonious  schemes  of  all 
kinds,  or  the  consummation  of  any  and  all  kinds  of  illegal 
transactions  and  enterprises.  Of  course,  a  telegraph  com- 
I>any,  in  assuming  to  refuse  to  send  a  message  because  it  is 
illegsd  or  inmioral,  acts  upon  its  peril.  If  it  is  mistaken  or 
has  misjudged  the  tenor  or  purpose  of  the  message,  it 
would  be  held  responsible  to  the  injured  party  for  any 

damage  sustained  by  reason  of  the  refusal. 

*  «  «  «  «  «  « 

The  judgment  of  the  lower  court,  dissolving  the  injunc- 
tion and  dismissing  the  petition,  is  affirmed. 


Note. —  Of  the  foregoing  five  cases  it  may  be  remarked  that  in  the  first 
two,  the  Smith  (N,  Y.)and  Davis  caaea,  the  defendants  were  stock-telegraph 
companies  and  were  actually  engaged  in  the  business  of  collecting  and 
supplying  market  quotations,  and  in  the  former  case  at  least,  the  decision 
was  based  on  the  public  duty  to  not  discriminate.  See  Friedman  y.  Odd 
^  Stock  Telegraph  Co.,  1  Am.  Elec.  Cas.  621. 

In  the  next  two  cases,  Sterrett  and  Cain,  it  was  held  to  be  no  part  of  the 
public  employment  of  the  defendant,  an  ordinary  telegraph  company,  to 
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(amifih  stock  quotations.    See  cases  in  General  Note,  1  Am.  Elec.  Caa.,  at 
f .  857,  '*  Duty  to  Customexs  and  the  Public." 

In  the  Kentucky  case  last  above  reported,  the  decision  denying  the 
i|)plication  for  injunction  was  put  upon  the  ground  that  the  plaintiff  waa 
engaged  in  an  illegal  business,  to  wit,  keeping  a  "bucket  shop."  A  con- 
trary decision  upon  that  point  was  made  in  the  Sterrett  case. 


People,  ex  bel.  Postal  Telbgbaph  Cable  Co,  v.  Hni>80ir 

EiVEB  Telephoite  Company. 

N,  F.  Supreme  Court,  Albany  Special  Term,  May,  1887, 

(10  Abbott's  New  Cases,  466.) 

1^0a»honb    oompant. —  dlbcrimmation.— bulbs    and    bbqx7lation8. — 

Mandamus. 

A  telephone  company  is  bound  to  furnish  its  instnunents  and  facilitiee  to 
all  persons  willing  to  accede  to  its  terms  and  to  obey  its  reasonable  regu- 
lations ;  and  under  this  rule  mandamus  granted  compelling  such  a  com* 
pany  to  place  a  telephone  in  the  office  of  a  telegraph  company. 

A  Begulation  of  a  telephone  company  forbidding  the  use  of  its  instnimenta 
for  messages  in  respect  to  which  toll  is  to  be  paid  to  any  other  party  tiian 
the  telephone  company,  held  reasonable  at  common  law  and  not  for- 
bidden by  statute  in  New  York. 

A  regulation  forbidding  the  use  of  telephones  to  call  messengers,  except 
those  in  the  employ  of  the  telephone  company,  held  unreasonable  and 
void. 

Cases  of  this  series  cited  in  opinion :  State  ex  rel.  Am.  Un,  Td.  Co.  t.  Bell 
Tdeph.  Co.,  vol.  1,  p.  299 ;  LouiaviUe  Tranter  Co,  v.  Am.  Diet.  Tel.  Co.^ 
vol.  1,  p.  805,  note. 

Application    for   peremptory    mandamus.      The  facts 
Qrppear  in  the  opinion. 

Nathaniel  C.  MoaJc  {Martin  D.  Conway^  attorney),  for 
the  relator. 

2).  Cady  Herrick^  for  the  defendant. 
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P ABKEB,  J. :  The  relator  is  engaged  in  the  transmission 
of  messages  by  telegraph;  the  defendant,  in  the  trans- 
mission of  human  sj)eech  by  means  of  the  telephone.  In 
addition,  both  relator  and  defendant  carry  on  a  general 
messenger  business  in  the  city  of  Albany,  and  each  is  duly 
organized  under  and  by  virtue  of  statutes  of  this  State. 

By  the  moving  papers  it  appears  that  the  relator 
demanded  of  the  defendant  that  one  of  its  telephones  be 
placed  in  the  office  of  The  Postal  Telegraph  Cable  Company, 
and  at  the  same  time  offered  to  pay  any  sum  required  for 
the  privilege  of  having  and  using  such  telephone,  and 
further  promised  to  "comply  with  all  the  rules  and  regu- 
lations, regulating  and  controlling  all  persons,  corporations 
and  companies  having  or  using  said  telephone,"  and  that 
the  defendant  refused,  and  still  refuses,  to  comply  with 
such  demand. 

Thereupon  the  relator  moved  the  court  for  peremptory 
mandamus,  directing  the  defendant,  on  payment  to  it,  by 
relator,  of  its  usual  charges  and  compliance  with  its  proper 
X^gulations,  to  place  one  of  its  telephones  in  relator's  office. 

The  owner  of  a  patent  has  the  right  to  determine  whether 
or  not  any  use  shall  be  made  of  his  invention,  and,  if  any, 
what  such  use  shall  be.  When,  however,  he  determines 
upon  its  use,  his  legal  duty  to  the  public  requires  that  all 
persons  shall,  in  respect  to  it,  be  treated  alike,  without 
injurious  discrimination  as  to  rates  or  conditions.  A  com- 
mon carrier  is  boxmd  to  carry  all  articles  within  the  line  of 
its  business,  for  all  persons  upon  the  terms  usually  imposed, 
Bank  V.  Adams  Express  Co.,  1  Flippin  (S.  C),  242.  When 
a  railroad  company  establishes  commutation  rates  for  a 
given  locality,  it  has  no  right  to  refuse  to  sell  a  commuta- 
tion ticket  to  a  particular  individual  of  such  locality, 
Atwater  v.  Delaware  &  Lackawanna  H.  H.  4,  East.  Rep, 
186.  A  gas  company  must  furnish  gas  at  the  same  rates 
to  all  consumers  who  apply  and  are  ready  and  willing  to 
pay  therefor.  Shepard  v.  Milwaukee^  6  Wis.  539 ;  People^ 
ex  rd.  Kervnedy  v.  Manhattan  Oas  Co,,  45  Barb.  136, 
And  a  telephone  company  is  not  permitted  to  withhold 
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facilities  for  the  transaction  of  business  from  one  class  of 
citizens  which  it  accords  to  others.  State,  ex  re{.  Ameri' 
canZr.  T.  Co.  t.  jBeB  T.  Co.,  11  Cent.  L.  J.  359. 

The  authorities  cited  establish  the  principle  that  a  public 
servant,  as  the  defendant  is,  cannot  so  use  the  invention 
protected  by  the  government,  as  to  withhold  from  one  citizen 
the  advantages  which  it  accords  to  another ;  and  it  follows 
that  the  relator  in  this  case,  on  compliance  with  the  usual 
terms,  and  reasonable  regulations  of  the  defendant,  is 
entitled  to  have  mandamus  issue  directing  the  placing  of 
o  je  of  its  telephones  in  relator's  office. 

The  defendant's  papers  contain  a  copy  of  the  agreement 
which  it  requires  its  subscribers  to  sign  before  giving  to 
them  a  telephone  for  use,  such  agreement  containing  the 
rules  and  regulations  which  the  defendant  has  determined 
must  form  a  condition  precedent  to  the  placing  or  using  of 
one  of  its  telephones. 

Upon  the  argument,  relator's  counsel  contended  that  a 
portion  thereof  was  unreasonable,  and  that  to  comply  there- 
with would  substantially  deprive  his  client  from  receiving 
any  benefit  to  its  business  by  the  use  of  the  telephone. 

The  clauses  in  the   agreement  to  which  objection  was 

made  were :  First.  '  ^  They  are  not  to  be  used  for any 

part  of  the  work  of  collecting,  transmitting  or  delivering 
any  message  in  respect  of  which  any  toll  has  been  or  is  to 
be  paid  to  any  party  other  than  the  Exchange.  *  Second. 
Nor  for  calling  messengers  except  from  the  central  office." 

As  to  the  first :  Both  parties  are  engaged  in  the  attempt 
to  extend  their  business  to  the  utmost  possible  limit.  They 
are  alike  interested  in  securing  as  many  customers  as  pos- 
sible for  their  respective  lines,  and  to  a  considerable  extent 
they  are  competitors  in  the  same  territory  for  the  business 
of  transmitting  messages. 

Now,  while  the  rule  is  well  settled  that  a  common  carrier 
must  serve  the  public  impartially,  still  it  must  be  borne  in 
mind  that  its  duty  is  to  the  public,  and  not  to  other  and 
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competing  common  carriers.  One  common  carrier  cannot 
demand,  as  a  right,  that  it  be  permitted  to  nse  a  rival 
common  carrier's  property  for  the  benefit  of  its  own  busi- 
ness. Express  Cases,  117  U.  S.  1 ;  Jencks  v.  Coleman,  2 
Sranner,  221 ;  Barry  v.  0.  B.  H.  Steamboat  Co.^  67  N. 
T.  301. 

The  relator  in  this  case,  however,  contends  that  the 
statute  nnder  which  the  defendant  was  incorporated,  makea 
it  the  duty  of  the  defendant  to  permit  such  use  of  its  tele- 
phone as  the  relator's  business  requires. 

The  statute,  among  other  things,  provides  that  "it  shall 
be  the  duty  of  the  owner  or  the  association  owning  any  tele* 
graph  line  doing  business  within  this  State,  to  receive  dis- 
X)atches  from  and  for  other  telegragh  lines  and  associations 
and  from  and  for  any  individual,  and  on  payment  of 
their  usual  charges  for  individuals,  for  transmitting  dis- 
I)atches,  as  established  by  the  rules  and  regulations  of  such 
telegraph  line,  to  transmit  the  same  with  impartiality  and 
good  faith."* 

It  is  clear  that  the  provision  quoted  makes  it  the  duty 
of  the  defendant  to  transmit  over  its  wires  any  and  all  mes- 
sages which  the  relator  may  desire  to  have  transmitted,  on 
I>ayment  of  their  usual  charges  to  individuals.  It  seems 
equally  clear  that  it  was  not  intended  to,  and  does  not 
authorize  the  relator  to  transmit  its  own  messages  over 
defendant's  wires,  on  payment  of  the  merely  nominal  sum 
required  of  its  ordinary  subscribers. 

Such  a  rule  would  result  unjustly  to  the  defendant,  as  it 
would  enable  the  relator  to  enter  into  competition  with 
defendant  in  the  transmission  of  messages  over  its  own 
wires.  With  equal  propriety  it  could  demand  that  it  be 
connected  with  the  wires  of  the  Western  Union  Telegraph 
Company,  on  payment  of  a  proper  charge,  and  that  then 
it  be  i)ermitted  to  use  in  its  own  way,  and  at  its  own  con- 
venience, the  wires  and  property  of  its  competitor  for  its 
business. 


*L.  1S45,  c.  266,  g  11,  as  amended  by  L.  1855,  c.  559 ;  same  stat.  2  R.  S. 
(7  ed.)  1719. 
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facilities  for  the  transaction  of  business  from  one  class  of 
citizens  which  it  accords  to  others.  Sttxte,  ex  re?.  Amerl' 
canU.  T.  Co.  t.  BeU  T.  Co.,  11  Cent.  L.  J.  359. 

The  authorities  cited  establish  the  principle  that  a  public 
servant,  as  the  defendant  is,  cannot  so  use  the  invention 
protected  by  the  government,  as  to  withhold  from  one  citizen 
the  advantages  which  it  accords  to  another ;  and  it  follows 
that  the  relator  in  this  case,  on  compliance  with  the  usual 
terms,  and  reasonable  regulations  of  the  defendant,  is 
entitled  to  have  mandamus  issue  directing  the  placing  of 
one  of  its  telephones  in  relator's  oflBice. 

The  defendant's  papers  contain  a  copy  of  the  agreement 
which  it  requires  its  subscribers  to  sign  before  giving  to 
them  a  telephone  for  use,  such  agreement  containing  the 
rules  and  regulations  which  the  defendant  has  determined 
must  form  a  condition  precedent  to  the  placing  or  using  of 
one  of  its  telephones. 

Upon  the  argument,  relator's  counsel  contended  that  a 
portion  thereof  was  unreasonable,  and  that  to  comply  there- 
with would  substantially  deprive  his  client  from  receiving 
any  benefit  to  its  business  by  the  use  of  the  telephone. 

The  clauses  in  the   agreement  to  which  objection  was 

made  were:  First.   *'They  are  not  to  be  used  for any 

part  of  the  work  of  collecting,  transmitting  or  delivering 
any  message  in  respect  of  which  any  toll  has  been  or  is  to 
be  paid  to  any  party  other  than  the  Exchange.*  Second. 
Nor  for  calling  messengers  except  from  the  central  office." 

As  to  the  first :  Both  parties  are  engaged  in  the  attempt 
to  extend  their  busioess  to  the  utmost  possible  limit.  They 
are  alike  interested  in  securing  as  many  customers  as  pos- 
sible for  their  respective  lines,  and  to  a  considerable  extent 
they  are  competitors  in  the  same  territory  for  the  business 
of  transmitting  messages. 

Now,  while  the  rule  is  well  settled  that  a  common  carrier 
must  serve  the  public  impartially,  still  it  must  be  borne  in 
mind  that  its  duty  is  to  the  public,  and  not  to  other  and 
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competiiig  common  carriers.  One  common  carrier  cannot 
demand,  as  a  right,  that  it  be  permitted  to  use  a  rival 
common  carrier's  property  for  the  benefit  of  its  own  busi- 
ness. Express  Cdses^  117  XJ.  S.  1 ;  JencJcs  v.  Coleman,  2 
Sumner,  221 ;  Barry  v.  0,  B.  H.  Steamboat  Co.^  67  K". 
T.  301. 

The  relator  in  this  case,  however,  contends  that  the 
statute  under  which  the  defendant  was  incorporated,  makea 
it  the  duty  of  the  defendant  to  permit  such  use  of  its  tele- 
phone as  the  relator's  business  requires. 

The  statute,  among  other  things,  provides  that  "it  shall 
be  the  duty  of  the  owner  or  the  association  owning  any  tele- 
graph line  doing  business  within  this  State,  to  receive  dis- 
patches  from  and  for  other  telegragh  lines  and  associations 
and  from  and  for  any  individual,  and  on  payment  of 
their  usual  charges  for  individuals,  for  transmitting  dis- 
patches, as  established  by  the  rules  and  regulations  of  such 
telegraph  line,  to  transmit  the  same  with  impartiality  and 
good  faith."* 

It  is  clear  that  the  provision  quoted  makes  it  the  duty 
of  the  defendant  to  transmit  over  its  wires  any  and  all  mes- 
sages which  the  relator  may  desire  to  have  transmitted,  on 
^ent  of  their  usual  chkrges  to  individuals.  It  se^ms 
equally  clear  that  it  was  not  intended  to,  and  does  not 
authorize  the  relator  to  transmit  its  own  messages  over 
defendant' s  wires,  on  payment  of  the  merely  nominal  sum 
required  of  its  ordinary  subscribers. 

Such  a  rule  would  result  unjustly  to  the  defendant,  as  it 
would  enable  the  relator  to  enter  into  competition  with 
defendant  in  the  transmission  of  messages  over  its  own 
wires.  With  equal  propriety  it  could  demand  that  it  be 
connected  with  the  wires  of  the  Western  Union  Telegraph 
Company,  on  payment  of  a  proper  charge,  and  that  then 
it  be  permitted  to  use  in  its  own  way,  and  at  its  own  con- 
venience, the  wires  and  property  of  its  competitor  for  its 
business. 


* 


L.  1845,  c.  266,  g  11,  as  amended  by  L.  1865,  c.  559 ;  same  stat.  2  R. 


S. 


(7  ed.)  1719. 
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Such  a  construction  as  the  relator  contends  for  is  not  ill 
accordance  with  either  the  letter  or  spirit  of  the  stat- 
ute. What  the  statute  commands  of  corporations  doing 
business  in  this  State  is,  that  they  shall  send  any 
message  presented  by  another  telegraph  company,  for  thaf 
purpose,  on  payment  of  the  proi)er  and  usual  charges. 
Should  defendant  refuse  at  any  time  to  send  a  message 
presented  by  the  relator  for  that  purpose,  the  law  affords 
an  adequate  remedy  for  the  violation  of  the  statute.  No 
claim  is  made  that  the  defendant  has  ever  refused  to  send 
messages  for  the  relator,  and  the  only  question  in  respect 
to  the  transmission  of  messages  in  controversy  here  is : 
Can  the  relator  demand  the  right  to  transmit  them  accord- 
ing to  its  own  pleasure  ?  Neither  the  rules  established  by 
the  courts  nor  the  statute  referred  to  justify  such  a  hold- 
ing, and  in  that  respect,  therefore,  the  rules  and  regula- 
tions of  the  defendant  seem  to  be  reasonable  and  proper. 

The  objection  that  so  much  of  defendant's  regulations 
as  prevents  the  use  of  the  telephone  by  a  subscriber  for  the* 
purpose  of  calling  messengers  except  from  the  central 
oflBice,  is  unreasonable,  seems  to  me  to  be  well  taken.  Th^ 
def  endan.t  urges  that  the  messenger  business  as  conducted 
by  it  is  profitable,  and  for  that  reason  it  is  desirable  that  it 
should  be  retained  as  free  from  competition  as  possible ; 
and  in  aid  of  its  position  invokes  the  rule  as  established  by 
the  courts,  that  it  owes  no  such  duty  to  its  rival  as  the 
permission  to  use  its  property  for  the  purpose  of  a  com- 
peting business  would  constitute.  The  rule  cannot  be 
questioned,  but  the  application  is  faulty.  The  messenger 
business,  although  carried  on  by  the  same  company  and  at 
the  same  offices,  is  nevertheless  a  distinct  and  separate 
business,  and  in  no  wise  essential  to  the  conduct  of  the 
defendant' s  system  of  transmitting  messages  by  telephone, 
for  which  purpose  it  was  incorporated.  To  extend  the 
rule  protecting  its  business  from  rivals,  so  as  to  include 
any  other  business  in  which  it  might  see  fit  to  engage, 
could  result  in  great  injustice  to  the  public.  A  livery 
stable,  provision  store,  meat  market,  and  other  classes  of 
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business  could  be  added  in  the  course  of  time,  and  by 
amending  their  rules  so  as  to  include  each  new  business  in 
the  same  manner  as  the  messenger  service  is  now  attempted 
to  be  protected,  a  monopoly  could  be  created  at  the  expense 
of  tradesmen  and  merchants,  and  to  the  detriment  of  the 
public  generally. 

In  ZouisviUe  Transfer  Co.  t.  Am.  JHst.  Tel.  Co.,  24 
Alb.  L.  J.  283-4,  both  parties  were  engaged  in  the  carriage  and 
coupe  service,  and  the  defendant  insisted  upon  the  right  to 
a  monopoly  in  the  use  of  its  own  telephone  methods  of  com- 
municating and  receiving  orders  for  coupes.  The  court 
held  otherwise,  and  granted  an  injunction  restraining 
defendant  from  removing  the  telephone,  and  from  refusing 
to  transact  plaintiJETs  business.  The  decision  of  the  court 
in  that  case  is  applicable  to  the  question  here  involved  and 
its  reasoning  is  approved. 

It  follows:  First.  That  the  relator  is  entitled  to  H 
mandamus  directing  and  commanding  the  defendant  ta 
place  a  telephone  in  its  office  on  compliance  with  def  end- 
ant' s  rules  and  regulations,  and  payment  by  it  of  defend- 
ant's proper  charges. 

Second.  That  so  much  of  defendant's  regulations  as 
provide  that  the  telephone  shall  not  be  used  "for  call- 
ing messengers  except  from  the  central  office,"  are 
unreasonable,  and  need  not  be  acceded  to  by  the  relator. 

Third.  As  it  was  stated  upon  the  argument  that  a  review 
of  the  decision  was  intended,  an  application  for  a  stay 
under  section  2089  (Code  Civ.  Pro.)  vrill  be  entertained. 

Order  to  be  settled  on  four  days'  notice  by  either  party. 


Note. — See  State  of  Nebraska,  ex  rel.  Webster  v.  Nehra^lca  Teleph.  Co., 
1  Am.  Elec.  Caa.  p.  700 ;  LouisviUe  Transfer  Co.  y.  Am.  Dist.  Teleph,  Co», 
id.,  p.  805,  ziote. 
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Central  District  and  Printing  Telegraph  Company 
V.  Commonwealth,  ex  rel.  Friend  &  Co. 

Pennsylvania  Supreme  Court,  Jan,  S,  1SS7. 
(114  Pa.  St.  292.) 

TELEFHONB  OOHPAITY.— DxTTT  TO  THB  FUBLIO.^  MANDAMUS. 

Answer  to  a  writ  of  mandamus  directed  to  a  telephone  company,  to  compel 
it  to  furnish  instruments  to  the  plaintiff,  held  sufficient  to  meet  the 
requirement  of  '*  certainty  to  a  common  intent." 

Error  to  Common  Pleas,  No.  2,  Allegheny  county.  Peti- 
tion for  alternative  mandamus.  Appeal  from  judgment  for 
relator  on  demurrer. 

John  Dalzellj  for  plaintiff  in  error. 

W.  Bakewell,  for  defendant  in  error. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court : 
The  case  submitted  to  us  is  founded  on  a  petition  by  J.  W. 
Friend  &  Co.,  praying  for  a  writ  of  mandamus  against  the 
Central  District  &  Printing  Telegraph  Company.  On  the 
twenty-seventh  day  of  February,  1886,  a  rule  was  granted  on 
the  defendant  to  show  cause  why  the  writ  sued  for  should 
not  issue.  This  rule  having  been  duly  served,  and  no 
answer  having  been  made  thereto,  on  March  20th,  the  court 
awarded  an  alternative  mandamus,  returnable  on  the  10th 
of  April  then  next.  To  this  writ  an  answer  was  filed,  to 
which  the  relators  demurred,  and  on  that  demurrer  the 
court,  after  hearing  the  parties  by  their  counsel,  entered 
judgment  against  the  defendant.  We  have,  then,  this 
demurrer  for  consideration,  to  the  disx)osition  of  which  by  the 
court  below  the  plaintiff  in  error  has  excepted.    The  court 
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necessarily  founded  its  judgment  on  the  insufficiency  of  the 
answer ;  but,  as  in  considering  a  demurrer,  regard  must  be 
had  to  all  the  pleadings,  and  not  merely  to  that  part  of  them 
to  which  the  demurrer  refers,  we  must,  in  order  to  reach  a 
correct  result,  review  the  writ,  which,  of  course,  follows  the 
petition. 

From  an  examination  of  this  writ,  we  gather  the  follow- 
ing facts :  That  the  business  of  the  relators  is  the  manu- 
facture of  iron  and  steel,  their  place  of  business  being  at 
the  comer  of  Steuben  and  Carson  streets,  on  the  south  side ' 
of  the  Monongahela  river,  in  Pittsburgh.  That  the  defend- 
ant is  a  Pennsylvania  corporation,  engaged  in  the  business 
of  ox)erating  telephone  lines  inter  alia,  in  the  said  city  and 

its  vicinity ;  that  it  has  the  exclusive  right  to  sell  to  others 
the  use  of  telephones  within  the  limits  above  stated,  and 
that  its  office  is  at  the  comer  of  Fifth  avenue  and  Wood 
street.  That  the  respondent  undertakes  and  publicly  offers 
to  furnish  telephone  instruments  to  all  classes  of  persons 
who  will  become  subscribers  to  their  telephone  exchange, 
and  agree  in  writing  to  pay  an  annual  rental  therefor,  and 
comply  with  certain  terms  prescribed  by  the  said  company 
for  the  use  of  its  instruments. 

That  the  relators  applied  to  the  resjKjndent  for  a  tele- 
phone, to  be  put  up  in  their  mill,  at  the  comer  of  Steuben 
and  Carson  streets,  and  offered  to  pay  therefor  an  annual 
rent  of  $84,  which,  it  is  alleged,  is  the  rent  usually  charged 
to  its  subscribers,  they  agreeing  to  pay,  in  addition  to  the 
sum  stated,  the  charge  which  the  Point  Bridge  Company 
might  impose  for  the  use  of  its  structure  in  carrying  the 
telephone  wire  across  the  river ;  and  that  the  respondent 
had  refused  to  furnish  an  instrument  at  that  rate,  but 
demanded  a  rental  of  $150,  which,  it  is  further  alleged,  is 
largely  in  excess  of  the  rent  charged  by  said  company  to 
other  firms,  and  individuals,  at  points  within  the  city  of 
Pittsburgh,  distance  as  far  as,  and  farther  from  the  central 
office  than  the  office  of  the  relators.  It  may  be  admitted 
that  all  that  is  essentially  necessary  to  maintain  the  writ  of 
mandamus  is  found  in  the  above  s'ba.tement ;  that  is,  that  a 
VOL.  II — 26. 
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definite  legal  right  exists  in  the  relators  to  have  the  tele- 
phone service,  and  a  consequent  duty  on  part  of  the  com- 
pany to  lumish  it. 

There  is,  also,  in  this  statement  of  facts,  on  which  the 
right  is  made  to  depend,  certainty  to  a  common  intent ; 
that  is,  they  are  stated  with  a  precision  sufficient  to  express 
the  right  of  the  one,  and  the  duty  of  the  other,  in  such 
manner  that  the  ordinary  mind,  disregarding  technicality 
of  pleadings,  may  easily  apprehend  them.  So,  also,  as  the 
want  of  a  specific  legal  remedy  is  made  to  appear  from  the  same 
sorjce,  we  may  concede  that  there  is  enough  in  the  petition 
to  warrant  the  alternative  writ.  But,  on  the  principles 
above  stated,  we  are  at  a  loss  to  discover  why  the  answer 
was  not  sufficient.  Certainty  to  a  common  intent  is  the 
rule,  and  that  applies  as  well  to  the  answer  as  to  the  peti- 
tion, and  it  is  sufficient  that  the  former,  without  ambiguity 
or  evasion,  responds  to  and  denies  the  assertions  of  the 
latter.  Commonwealth  v.  The  Commissioners  of  Alle- 
gheny County^  32  P.  S,  R.  218.  The  material  allegation, 
as  found  in  the  petition,  seems  to  be,  that  a  tender  of  $84 
per  annum,  the  usual  price  charged  to  others,  whose  places 
of  business  were  as  far  from  the  company's  office^  or 
exchange,  as  that  of  the  relators,  was  made  to  the  com- 
pany, and  that  tender  was  refused,  and  a  rental  of  $150  a 
year  was  demanded.  To  this  the  respondents  answered: 
(1)  denying  that  it  charges  to  all  its  subscribers  an  annual 
rental  of  $84,  and  averring  that  it  charges  various  sums 
depending  upon  the  service  rendered,  the  distance  from  the 
central  office,  and  the  cost  of  erection  and  maintenance ;  (2) 
replying  to  paragraphs  7,  8,  9, 10  and  11  of  the  petition, 
that  the  rent  of  $84  only  applies  to  those  telephones  within 
a  radius  of  one-half  mile  from  the  central  office ;  and  that 
the  rate  fixed  for  telephones  at  the  same  distance  as  that  of 
the  petitioners  —  that  is  to  say,  within  a  radius  of  one  and 
one-half  miles  from  the  central  office — is  $150,  and  that  the 
respondent  has  always  been  willing  and  has  offered  to  rent 
a  telephone  to  the  petitioners  at  that  price.  Surely,  if  this 
answer  is  not  sufficiently  definite,  it  is  not  because  it  does 
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not  fully  answer  the  allegations  contained  in  the  writ,  but 
rather  because  the  writ  itself  is  not  sufficiently  specific. 

We  think,  however,  both  are  as  perspicuous  as  the  case 
requires :  the  petition,  in  alleging  the  default  of  the  com- 
I)any  in  refusing  to  them  the  use  of  its  telephones  on  tender 
of  the  usual  rent ;  the  answer,  in  denying  that  the  sum 
stated  was  the  usual  rent  for  the  service  required,  and  aver- 
ring that,  for  the  price  usually  charged  to  others  at  a  like 
distance  as  that  of  the  relators  from  the  central  office,  it 
was  ready  and  willing  to  furnish  the  required  apparatus; 
It  is  true,  the  counsel  for  the  plaintiffs  profess,  as  did 
the  court  below,  to  see  an  evasion  in  the  denial  of  the  com- 
pany that  it  charged  all  its  subscribers  $84  per  annum,  as 
though  from  this  it  might  be  inferred  that  there  were  some 
of  its  subscribers,  within  the  same  radius,  that  were 
charged  less  than  others.  But  no  one,  having  regard  to  the 
language  of  the  answer,  can  reasonably  come  to  any  such 
conclusion,  for  it  contains  the  explanation  that  the  rent  of 
$84  applies  only  to  telephones  within  one-half  mile  of  the 
central  office. 

The  other  exceptions  are  no  better  founded  than  the  one 
above  stated,  and  their  very  technicality  and  immateriality 
show  the  strain  that  was  ui)on  the  acute  and  learned  coun- 
sel to  discover,  or  devise,  faults  in  an  instrument  which 
plainly  and  positively  meets  and  contradicts  the  averments 
of  the  petition. 

Judgment  reversed,  and  a  procedendo  awarded. 
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State  op  Missouri,  ex  rel.  Baltimore  &  Ohio  Tele- 
graph Company,  v.  The  Bell  Telephone  Company. 

U.  8.  Cirouit  Court,  Eastern  District  of  JfiMOttrt,  March  SI,  1886. 

(28  Fed.  R.  639.) 

TeLEPHONB  OOMPAKY. —  DiSCBIMINATION  BY  OONTBACfT. —  MaNDAICUB. 

a  local  telephone  company  cannot  legally  contract  with  the  parent  com- 
pany under  whose  license  it  operates,  to  discriminate  as  between  two 
telegraph  companies,  furnishing  instruments  and  service  to  one  and 
refusing  it  to  the  other. 

In  a  proceeding  for  mandamus,  based  on  such  refusal,  the  licensor  is  not  a 
necessary  party. 

Application  for  mandamus. 

Oarland  Pollard^  for  petitioner. 

E.  T.  Alleriy  for  defendant. 

Brewer,  J.  {orally) :  In  this  case,  I  regret  to  say  that 
my  brother  Treat  and  myself  do  not  agree  fully  as  to  the 
rights  of  the  parties.  It  is  an  application  on  the  part  of 
the  Baltimore  &  Ohio  Telegraph  Company  to  compel  the 
Bell  Telephone  Company  of  Missouri — the  company 
having  the  telephone  business  of  this  city  —  to  permit 
telephonic  communication  between  it  and  the  petitioner, 
the  Baltimore  &  Ohio  Telegraph  Company.  The  defend- 
ant answers  that  it  is  engaged  in  the  telephonic  business 
here  by  virtue  of  a  license  obtained  from  the  American 
Bell  Telephone  Company,  a  Massachusetts  corporation ; 
that  by  the  terms  of  the  license  under  which  it  do^  busi- 
ness, it  may  not  establish  telephonic  connections  with  any 
telegraph  company,  other  than  that  permitted  by  the 
licenser — the  holder  of  the  patent — the   Massachusetts 
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company ;  and  it  further  appears  that  such  licenser  has  per- 
mitted telephonic  communication  with  the  Western  Union 
Telegraph  Company. 

Now,  the  question  is  whether  the  court  can  compel  this 
defendant,  doing  the  telephonic  business  of  this  city,  to 
establish  communication  with  any  other  individual,  or  com- 
pany, than  that  permitted  by  its  license  from  the  patentee. 
I  believe  fully  in  the  sacredness  of  property ;  but  I  think 
all  property  stands  upon  an  equal  basis,  whether  that  prop- 
erty consists  of  gold  dollars  in  your  pocket,  real  estate,  or 
the  ownership  of  a  patent.  There  is  no  peculiar  sanctity 
hovering  over  or  attaching  to  the  ownership  of  a  patent. 
It  is  simply  a  property  right,  to  be  protected  as  such. 
Starting  from  that  as  a  basis,  while  every  property  owner 
may  determine  for  himself  to  what  he  wUl  devote  his  prop- 
erty, yet  the  moment  he  puts  that  property  into  what  I  per- 
Iiax>s  may,  for  lack  of  a  better  expression,  define  as  the 
channels  of  commerce,  that  moment  he  subjects  tixat  prop- 
erty to  the  laws  which  control  commercial  transactions ; 
just  as  in  the  warehouse  cases  {Munn  v.  Slate  of  Illinois^ 
decided  by  the  Supreme  Court  of  the  United  States,  and 
rei)orted  in  94  U.  S.  113,)  in  which  that  court  held  that 
when  an  individual  built  a  warehouse,  and  put  his  property 
into  that  kind  of  business,  he  subjected  the  property  thus 
placed  to  the  laws  which  controlled  the  transactions  of  com- 
merce, involved  in  which  was  the  power  of  the  publici 
through  the  Legislature,  to  regulate  rates.  No  man  hold- 
ing proi)erty  was  bound  to  build  a  warehouse,  or  bound  to 
put  his  property  into  that  particular  channel,  but  the 
moment  he  did  so,  he  put  it  where  the  Legislature  could  say, 
"You  may  charge  so  much,  and  no  more,  for  the  transac- 
tion of  this  business."  He  puts  hisproperty  into  thechan- 
nels  of  commerce — as  multitudes  are  doing — into  the 
railroad  business,  into  the  express  business,  and  into  other 
channels  of  commerce.  Whenever  the  property  is  put  into 
those  channels,  it  is  put  within  the  power  of  the  public, 
speaking  through  its  Legislature,  or  the  power  of  the  court 
enunciating  general  rules  operative  upon  such  transactions, 
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to  modify  leases,  modify  licenses,  control  duties.  So,  not- 
withstanding this  licenser  has  given  to  the  licensee  the  right 
to  establish  a  telephonic  system  in  the  city  of  St.  Louis, 
with  telephonic  communication  with  only  certain  prescribed 
telegraph  systems,  the  moment  it  permitted  the  establish- 
ment of  a  telephonic  system  here,  that  moment  it  put  such 
telephonic  system  within  the  control  of  the  State  of  Mis- 
souri, and  the  control  of  the  courts,  enforcing  the  obliga- 
tions of  a  common  carrier. 

A  telephonic  system  is  simply  a  system  for  the  transmis- 
sion of  intelligence  and  news.  It  is,  perhaps,  in  a  limited 
sense,  and  yet  in  a  strict  sense,  a  common  carrier.  It  must 
be  equal  in  its  dealings  with  all.  It  may  not  say  to  the 
lawyers  of  St.  Louis,  "my  license  is  to  establish  a  tele- 
phonic system  open  to  the  doctors  and  the  merchants,  but 
shutting  out  you  gentlemen  of  the  bar."  The  moment  it 
establishes  a  telephonic  system  here,  it  is  bound  to  deal 
equally  with  all  citizens  in  every  department  of  the  busi- 
ness ;  and  the  moment  it  opened  its  telephonic  system  to  one 
telegraph  company,  that  moment  it  put  itself  inj  a  position 
where  it  was  bound  to  open  its  system  to  any  other  tele- 
graph company  tendering  equal  pay  for  equal  service. 

So,  my  conclusion  is  that,  notwithstanding  the  terms  of 
this  license,  which  seems  to  inhibit  it  from  dealing  or  giving 
its  telephonic  privileges  to  any  other  telegraph  company 
than  the  Western  Union,  the  moment  it  established  its  tele- 
phonic system  here,  that  moment  it  compelled  itself  to 
respond  to  the  demands  of  any  telegraph  company  or  any 
individual  in  the  city  tendering  to  it  equal  pay  for  equal 
privileges. 

The  application  for  mandamus  will  be  sustained. 

My  Brother  Treat  differs,  however,  from  me,  and  may 
desire  to  express  his  difference  of  views. 


Note. — Treat,  J.,  dissented  upon  the  ground  that  the  licensee,  sole 
defendant,  could  not  be  compelled  by  mandamus  to  do  that  which  its  con- 
tract of  license  forbade  it  to  do.  He  distinguished  the  case  at  bar  from 
Ihe  Ohio  case  (State  of  Ohio,  ex  rel.  Am.  Un.  Tel  Co.  et  oL  v.  The  BeU 
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Tefeph,  Co.  et  al.,  1  Am.  Elec.  Cas.  299),  in  that  the  licensor  company  was 
there  a  party  defendant,  and  likened  it  to  the  Connecticut  case  {Am,  Bapid 
Td.  Co.  V.  Conn,  Teleph.  Co,,  1  Am.  Elec.  Cas.  299). 

"  Suffice  it  to  say,  in  my  judgment  there  is  no  authority  for  courts  to 
compel  a  man  to  do  what  he  has  no  right  to  do,  and  force  him  to  violate 
his  contract.  He  stands  on  his  contract  as  he  has  made  it,  and  there  end 
his  duties,  obligations  and  rights,  and  courts  cannot  cause  him  to  violate 
it.  That  is  my  view  of  the  case.  Parties  must  pursue  the  American  Bell 
Telephone  Company  if  they  wish  this  question  to  be  presented ;  it  cannot 
arise  in  this  way." 

After  the  case  had  been  somewhat  further  discussed  from  the  bench,  the 
court,  at  the  suggestion  of  counsel  for  defendant,  stated  that  a  division  of 
opinion  would  be  noted,  so  that  the  case  might  be  advanced  to  the  Supreme 
Court.    It  seems,  however,  never  to  have  been  decided  there. 

On  account  of  the  division  of  the  court,  a  memorandum  only  of  this  case 
was  made  in  vol.  1  (p.  857) ;  but  as  it  has  been  often  cited,  it  has  been 
thought  best  to  rei)ort  the  case  here. 

See  note  to  Com.  Un,  Teleph,  Co.  v.  N.  E.  Teleph.  and  Tel.  Co.,  post. 


Bell  Telephone  CoMPAirr  of  Philadelphla.  v.  Com- 
monwealth, EX  BEL.  Baltimore  &  Ohio  Telegraph 
Company. 

Pennsylvania  Supreme  Court,  April  19, 1886, 

(17  Weekly  Notes  of  Cases,  505.) 

Telkphonk    oompany.— Contract    fob    discrimination.— Mandamus. 

A  telephone  company  cannot  discriminate  against  a  telegraph  company 
requiring  its  instruments  and  service,  although  such  discrimination  is 
required  by  its  license  from  a  foreign  corporation  owning  the  patented 
devices  which  it  uses. 
The  word  '*  telegraph  "  in  a  statute  includes  "  telephone." 
Cases  of  this  series  cited  in  opinion :  AtVy-Oenl.  v.  Bldison  Teleph.  Co., 
post;  State  of  Ohio,  eaf  rel.  Am.  Un.  Tel.  Co.  v.  Bell  Teleph.  Co.  et  al., 
vol.  1,  p.  299  ;  State  of  Missouri,  ex  rei:  Am.  Un.  Tel.  Co.  v.  Bell  Teleph, 
Co.  of  Mo,,  vol.  1,  p.  804,  note ;  State  of  Missouri,  ex  rel.  B.  <fc  O. 
Tdeph.  Co.  v.  Bell  Teleph,  Co.  of  Mo,,  ante,  p.  404;  Am.  Tapid  Tel. 
Co.  V.  Connecticut  Teleph.  Co.,  vol.  1,  p.  890;  Louisville  Transfer  Co. 
V.  Am,  Dist.  Tel.  Co.,  vol.  1,  p.  805,  note. 
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Erbob  to  Common  Pleas  No.  4,  of  Philadelphia  county, 
to  review  a  judgment  sustaining  the  relator's  demurrer  to 
the  respondent's  return  to  an  alternative  writ  of  mandamus 
and  awarding  a  peremptory  writ,  directing  the  respondent 
to  furnish  telephone  facilities  to  the  relator  at  its  office,  for 
its  ordinary  business  and  the  delivery  and  reception  of  tele- 
graphic messages.  Further  facts  appear  in  the  following 
opinion  of  the  court  below,  deciding  the  demurrer. 

Arnold,  J. :  The  relator  and  respondent  are  Pennsylvania 
corporations,  organized  under  the  Corporation  Act  of  1874. 
The  relator  operates  lines  of  telegraph,  the  respondent  oper- 
ates lines  for  the  transmission  of  human  speech  by  means 
of  the  telephone.  It  is  averred  by  the  relator  and  admitted 
by  the  respondent,  that  the  use  of  the  telephone  is  a  public 
necessity  which  no  other  human  agency  can  supply.  Con. 
sequently  the  telephone  business  is  a  public  business.  It  is 
also  averred  that  the  resx)ondent  imdertakes  to  serve  the 
people  of  Philadelphia,  without  distinction  of  class  or 
occupation,  at  an  annual  rental  which  is  uniform  to  all 
classes ;  that  the  relator,  the  Baltimore  and  Ohio  Telegraph 
Company,  has  applied  to  the  respondent  for  a  telephone 
instrument  and  necessary  connecting  wires,  and  has  offered 
to  pay  the  usual  rental  therefor,  and  to  comply  with  all  the 
reasonable  rules  and  regulations  of  the  resi)ondent ;  but  that 
the  respondent  refuses  to  furnish  to  the  relator  a  telephone 
for  the  purpose  of  receiving  or  delivering  telegraph  mes- 
sages, although  such  service  is  simply  in  the  ordinary  line 
of  the  relator's  business.  To  show  that  this  refusal  is  an 
unjust  and  unreasonable  discrimination  against  the  Balti- 
more and  Ohio  Telegraph  Company,  it  is  averred  that  the 
respondent  has  placed  an  instrument  in  the  office  of  the 
Western  Union  Telegraph  Company,  in  the  city  of  Phila- 
delphia, and  permits  that  company  and  its  customers  to 
use  the  telephone  for  the  purpose  of  sending  telegrams;  and 
it  is  alleged  that  the  permission  thus  enjoyed  by  the  West- 
em  Union  Telegraph  Company,  and  the  refusal  to  permit 
the  Baltimore  and  Ohio  Tele^aph  Company  and  its  cus- 
tomers to  enjoy  the  same  privileges,  is  an  unjust  discrim- 


PENNSYLVAlfIA,  1886.  409 

Telephone  Co.  v.  Commonwealth,  ex  rel.  Telegraph  Co. 

ination  against  them,  and  a  violation  of  the  duty  of  the 
respondent  to  serve  the  public  indiscriminately. 

The  respondent,  the  Bell  Telephone  Company  of  Phila- 
delphia, alleges  that  it  is  the  licensee  of  the  National  Bell 
Telephone  Company,  to  whose  rights  the  American  Bell 
Telephone  Company  has  succeeded ;  and  that  the  respond- 
ent is  subject  in  its  dealings  with  the  people  of  Philadelphia 
to  the  terms  of  the  contract  under  which  license  was  given ; 
that  the  American  Bell  Telephone  Company  is  now  the 
owner  of  all  the  patents  for  the  transmission  of  articulate 
speech  by  means  of  electricity ;  that  there  were  at  one  time 
numerous  suits  pending  between  the  National  Bell  Tele- 
phone Company  and  other  parties  in  its  interest,  and  the 
Western  Union  Telegraph  Company  and  parties  in  its 
interest,  involving  conflicting  claims  to  priority  of  invention 
and  alleged  infringement ;  and  that  in  the  year  1879  it  was 
agreed,  in  settlement  of  the  litigation,  that  the  National 
Bell  Telephone  Company  should  acquire  all  the  patents 
relating  to  telephones,  but  that  the  telephones,  in  the 
words  of  the  agreement,  '*are  not  to  be  used  for  the  trans- 
mission of  general  business  messages,  market  quotations, 
or  news  for  sale  or  publication  in  competition  with  the 
business  of  the  Western  Union  Telegraph  Company  or  with 
that  of  the  Gk>ld  and  Stock  Telegraph  Company ;  and  the 
party  of  the  second  part  (the  National  Bell  Telephone 
Company),  so  far  as  it  lawfully  and  properly  can  prevent  it, 
will  not  permit  the  transmission  of  such  general  business 
messages,  market  quotations,  or  news  for  sale  or  publica- 
tion over  lines  owned  by  it  or  by  corporations  in  which  it 
owns  a  controlling  interest,  nor  license  the  use  of  its  tele- 
phones or  patents  for  the  transmission  of  such  general 
business  messages,  market  quotations,  or  news  for  sale  or 
publication  in  competition  with  such  telegraph  business  of 
the  Western  Union  Telegraph  Company  or  that  of  the  Gold 
and  Stock  Telegraph  Company. 

"The  party  of  the  second  -psLrt  will  fully  license  the  party 
of  the  first  part  (the  Western  Union  Telegraph  Company) 
to  use  telephones  procured  from  it  for  transmitting  tele- 
graph messages,"  etc. 
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"For  the  purpose  and  uses  aforesaid,  the  party  of  the 
first  part  shall  be  furnished  with  telephones,  with  licenses 
from  the  party  of  the  second  part,  to  use  such  telephones 
and  other  inventions  owned  or  controlled  by  it,  for  use  in 
connection  with  telephone  lines  on  terms  which  may  be 
established  from  time  to  time,  and  which  shall  be  as  favor- 
able as  those  on  which  they  are  furnished  to  any  other 
parties  for  like  uses,  and  shall  be  allowed  a  discount  as 
provided  in  article  2." 

I  have  quoted  literally  from  the  agreement  of  1879  for 
the  purpose  of  showing  that  the  Western  Union  Telegraph 

-  Company  is  not  a  patentee  which  has  granted  a  license  for 
a  restricted  use  of  its  patents  to  the  telephone  company, 
reserving  thereout  a  certain  exclusive  use  to  itself,  as  was 
contended  on  its  behalf  by  the  learned  and  able  counsel  of 
the  respondent;  but  that  it  is  a  licensee,  paying  to  its 
licensor,  as  averred  in  the  return,  an  additional  compensa- 
tion or  royalty  upon  every  message  received  or  delivered  by 
it,  of  which  compensation  or  royalty  only  a  small  percent- 
age is  paid  to  the  respondent,  according  to  its  averment. 
The  agreement,  it  will  be  seen,  provides  for  licenses  from 
the  telephone  company,  to  the  Western  Union  Telegraph 
Company,  on  terms  to  be  established  from  time  to  time, 
which  shall  be  as  favorable  to  that  telegraph  company  as 
to  any  other  parties  for  like  uses,  thereby  recognizing  the 
duty  of  the  respondent  and  its  licensor  to  deal  equally  with 
all,  and  binding  it  to  that  duty  by  express  contract.  All 
the  telephone  patents,  it  is  claimed  for  the  respondent,  are 

«» now  owned  by  the  American  Bell  Telephone  Company ;  and 
no  person  cau  use  them  except  under  contracts  or  licenses 
from  that  company.  The  Western  Union  Telegraph  Com- 
pany has  given  up  its  claims  to  all  such  patents,  and  the 
American  Bell  Telephone  Company  has  put  them  into 
public  use,  and  thereby  subjected  them  to  the  rule  that 
when  the  use  of  a  patented  device  is  thrown  open  to  the 
public,  or  to  classes  of  the  public,  all  are  entitled  to  use  it 
on  the  same  terms  as  other  persons  in  the  same  class.  The 
rules  which  govern  common  carriers  apply  to  it,  and  those 
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rules  prohibit  any  discrimination  to  be  made.  This  is  the 
rule  of  the  common  law  as  enforced  in  many  adjudged  cases, 
of  which  Sandford  v.  The  Railroad  Company^  24  Pa.  St.  R. 
378,  may  be  referred  to  as  a  conspicuous  and  pertinent  ex- 
ample. In  that  case  it  was  decided  that  a  contract  giving 
to  one  express  company  an  exclusive  right  of  transportation 
in  the  passenger  trains  of  the  railroad  company  is  illegal  and 
void.  The  law  on  this  subject  is  placed  beyond  successful  dis- 
pute by  the  third  clause  of  section  33  of  the  Corporation  Act 
of  1874,  which  enacts  that ' '  the  said  telegraphic  corporations 
shall  *  *  *  receive  dispatches  from  and  for  other  telegraph 
lines  and  corporations,  and  from  and  for  any  individual ;  and 
on  payment  of  their  usual  charges  to  individuals  for  trans- 
mitting dispatches,  as  established  by  the  rules  and  regulations  * 
of  such  telegraph  line,  transmit  the  same  with  impartiality 
and  good  faith,  under  penalty  of  one  hundred  dollars  for 
every  neglect  or  refusal  so  to  do,"  etc.  And  that  telephone 
companies  are  included  within  this  clause  is  shown  by  the 
case  of  The  Attomey-General  v.  The  Mdisan  Tele- 
phone Co.  of  London,  reported  in  the  Law  Reports,  6 
Queen's  Bench  Div.  244  (A.  D.  1880),  in  which  EngUsh 
statutes  relating  to  telegraph  companies  enacted  in  the 
years  1863  and  1869,  before  the  telephone  was  patented  or 
perhaps  invented,  were  held  to  apply  to  telephone  com- 
panies. Besides,  the  respondent  was  chartered  under  the 
act  of  1874,  which  gave  it  a  legal  existence  and  prescribed 
its  duty  at  the  same  time.  It  cannot  transact  business  in 
this  State  but  for  that  act,  and,  operating  under  that  act,  it 
must  deal  equally  with  all,  with  impartiality  and  good 
faith,  and  without  discrimination  in  favor  of  or  against 
anyone. 

The  conclusion  to  which  we  have  come  by  the  foregoing 
reasoning  is  supported  by  the  authority  of  several  adjudged 
cases. 

In  the  case  of  tha  State  of  Ohio,  on  the  relation  of  The 
American  Union  Telegraph  Company  and  Tfie  Baltic 
more  and  Ohio  Railroad  Company  v.  The  Bell  Tele- 
phone Company,  The  Columbtis  Telephone  Company 
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atid  The  Western  Union  Telegraph  Company ^  reported 
in  the  36th  Ohio  State  Reports,  at  page  296  (A.  D.  1880), 
an  application  was  made  to  the  Supreme  Court  of  Ohio  for 
a  mandamus  to  compel  the  Columbus  Telephone  Company 
to  place  a  telephone  in  the  office  of  the  relators  for  the  use 
of  their  telegraphic  department.  The  (American)  Bell 
Telephone  Company,  although  a  party,  does  not  appear  to 
have  been  served,  nor  did  it  join  in  the  answer  filed.  The 
defense  was,  that  the  license  by  the  American  to  the  Col- 
umbus Telephone  Company  contained  the  same  restriction 
which  is  in  controversy  in  this  suit,  that  the  Columbus  Tele- 
phone Company  would  not  permit  the  transmission  of 
general  business  messages,  market  quotations  or  news  for 
sale  or  publication,  and  that  it  would  turn  over  all  such 
messages  to  the  licensor,  the  American  Bell  Telephone  Com- 
pany, unless  otherwise  directed  by  its  customers,  but  that 
it  would  not  solicit  such  directions,  nor  receive  pay  for 
transmission  over  other  lines,  unless  compelled  by  law  to  do 
so,  thereby  showing  the  doubt  of  the  parties  to  the  contract 
as  to  its  validity.  There  is  in  Ohio  a  statute  similar  to  our 
Pennsylvania  statute,  requiring  telegraph  companies  to 
receive  despatches  from  and  for  other  companies  and  indi- 
viduals, and  to  transmit  the  same  with  impartiality  on  pay- 
ment of  the  usual  charges.  The  court  held  that  the  con- 
tract to  the  effect  that  discriminations  should  be  made 
between  telegraph  companies  is  void  as  against  public 
policy,  as  declared  by  the  statute,  and  awarded  the  man- 
damus. 

In  the  case  of  the  State  of  Missouri,  ex  relatione  the 
American  Union  Telegraph  Co.  T.  Tlie  BeU  Telephone 
Company  of  Missouri,  in  the  Circuit  Court  of  St.  Louis, 
reported  in  the  10th  Central  L.  J.  438,  and  11th  Id.  359, 
also  in  the  22nd  Albany  L.  J.  363  (A.  D.  1880),  there  were 
clauses  in  the  license  of  the  respondent  which  provided 
that  its  patrons  should  not  use  the  telephone  for  transmit- 
ting messages  for  which  toll  is  paid  to  anyone  but  the 
respondent,  nor  for  transmitting  market  quotations  or  news 
for  sale  or  publication ;  that  it  should  not  connect  any  of 
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its  offices  with  any  telegraph  office  or  line,  and  that  no  tele- 
graph company  should  be  allowed  to  become  a  subscriber. 
Judge  Thayeb  held  that  this  second  clause  would  compel 
the  resi)ondent  to  discriminate  against  a  class  of  individuals 
or  corporations,  which  is  contrary  to  law  and  public  policy. 
A  public  servant  cannot  avoid  the  performance  of  any  part 
of  the  duty  it  owes  to  the  entire  public,  by  a  contract  even 
with  the  patentee  of  an  invention.  Doubtless  a  condition 
limiting  the  use  which  should  be  made  of  the  telephone, 
affecting  all  classes  of  citizens,  and  discriminating  between 
none,  might  be  valid ;  but  having  the  right  to  use  the  tele- 
phone, the  relator  might  use  it  for  the  same  purposes  that 
other  subscribers  use  it. 

The  principle  was  also  enforced  in  the  case  of  the 
IJauisville  Transfer  Co.  t,  American  IHstrict  Tele^ 
phone  Co*,  in  the  Louisville  Chancery  Court,  reported  in 
14  Chicago  Legal  News,  p.  15,  and  also  in  24  Albany  L.  J. 
283  (A.  D.  1881).  In  that  case  the  plaintiff  carried  on  a 
passenger  transfer  business  in  public  omnibuses  and  car- 
riages, and  the  defendant  operated  a  telephone  exchange, 
and  organized  as  a  part  of  its  business  a  system  of  public 
transfer  by  carriages  and  coupes.  The  defendant  had 
placed  a  telephone  in  the  plaintiff's  office,  and  threatened 
to  remove  it ;  whereupon  the  plaintiff  applied  for  an 
injunction.  Chancellor  Edwards  held  that  the  defendant, 
being  engaged  in  two  distinct  employments,  one  the  opera- 
ting of  a  telephone  exchange  and  the  other  a  carriage 
service,  there  was  no  rivalry  between  the  plaintiff  and 
defendant  in  the  telephone  business,  as  to  which  the 
defendant  occupied  the  same  position  towards  the  plaintiff 
as  towards  the  rest  of  the  public,  and  the  defendant,  being 
a  quasi  public  servant,  is  bound  to  serve  all  alike  and 
impartially  on  the  principles  of  the  law  of  common  carriers. 

The  last  reported  case  in  which  the  same  conclusion  was 
leached  is  that  of  the  State  of  Missourif  ex  rel.  SaltU 
more  &  Ohio  Telegraph  Co.  t.  Bell  Telephone  Co.  oj 
Missouri,  in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri,  reported  in  24  L,  Reg.,  page 
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5TA  and  in  the  8  Amer.  &  Eng.  Corp.  Cases,  page  7  (A.  D. 
18Sr>).  It  will  be  noticed  that  the  plaintiff  in  that  case  is 
the  plaintiff  in  the  case  now  before  ns,  and  the  defendant 
was  in  the  same  position  as  the  defendant  in  this  case,  and 
it  rested  its  defense  on  the  same  gronnd  —  a  contract  with 
the  American  Bell  Telephone  Company,  that  it  would  not 
establish  telephonic  connection  with  any  telegraph  com- 
pany, unless  permitted  by  the  American  Bell  Telephone 
Company.  It  also  appeared  that  telephonic  communication 
had  been  permitted  to  the  Western  Union  Telegraph  Com- 
pany. Judge  Brewer  held  that  the  telephone  company 
having  put  its  patents  into  public  use,  or  the  channel  of 
commerce,  as  he  expresses  it,  the  property  is  put  within 
the  power  of  the  court  for  enforcing  the  obligations  of  a 
common  carrier.  It  is  true  the  judgment  was  given  by  a 
divided  court,  but  Judge  Treat  placed  his  dissent  on  the 
ground  that  the  American  Bell  Telephone  Company  not 
being  a  party,  in  his  opinion,  a  vaUd  judgment  could  not 
be  given. 

The  Supreme  Court  of  Connecticut  has  decided  the  ques- 
tion the  other  way,  notwithstanding  there  is  a  statute  in 
that  State  and  also  in  Massachusetts,  similar  to  those  of 
Ohio  and  Pennsylvania.  American  Rapid  Telegraph 
Co.  T.  Connecticut  T^ephone  Co*,  49  Conn.  S52  (A.  D. 
1881). 

In  the  case  before  us  the  American  Bell  Telephone  Com- 
pany is  not  a  party,  and  we  do  not  think  it  indispensable 
that  it  should  be.  We  are  not  called  upon  to  expound 
or  enforce  the  contract  between  that  company  and  the 
Philadelphia  company.  What  we  are  called  upon  to  do  is 
to  declare  that  the  illegal  portions  of  their  contract  cannot 
be  enforced  in  this  State  ;  that  those  portions  are  void  and 
against  public  policy  as  declared  both  by  the  common  law 
and  by  statute  ;  and  that  the  respondent  cannot  shield 
itself  from  the  performance  of  its  duty  to  serve  the  public 
impartially  and  without  discrimination  by  a  contract  with 
a  party  not  within  the  State.  We  deal  with  parties  carrying 
on  a  public  business  within  our  borders,  under  the  protection 
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of  our  laws,  to  compel  them  to  comply  with  our  laws. 
They  cannot  obtain  immunity  from  their  obligation  to  treat 
all  alike  by  pleading  a  license  from  parties  beyond  our 
grasp.  The  owner  of  a  patent  may  put  it  in  public  use  or 
withhold  it  as  he  chooses ;  but  if  he  does  put  it  in  public 
use,  then,  as  was  well  said  by  Chief  Justice  McIlvaine,  of 
Ohio:  "The  manner  of  ite  use  may  be  controlled  and 
regulated  by  State  laws  when  the  public  welfare  requires 
it."  The  patent  gives  him  a  monopoly  by  protecting  him 
from  the  competition  of  other  persons  in  the  business 
secured  by  the  patent ;  but  it  does  not  permit  him  to  make 
discriminations  against  persons  who  are  willing  to  pay  the 
same  rates  which  other  persons  are  charged  for  the  use 
of  it. 

We  say  nothing  now  on  the  subject  of  charges  by  the 
respondent  for  the  use  of  the  telephone  except  this: 
whether  it  be  by  an  annual  rental  or  a  tariff  of  charges  upon 
messages,  it  must  be  the  same  for  all. 

The  demurrer  is  sustained  and  a  writ  of  peremptory  man- 
damns  awarded. 

Silas  W.  Pettit^  John  R.  Heid,  Samicel  B.  Huey  and 
Wager  Swayne,  for  plaintiflf  in  error. 

N.  Dvbois  Miller y  for  defendant  in  error. 

The  Court  :  We  have  carefully  examined  the  record  in 
this  case,  and  have  given  due  consideration  to  the  able 
argument  of  the  counsel  for  the  plaintiff  in  error,  yet  we 
are  not  able  to  discover  any  error  in  the  concli'jsion  at  which 
the  learned  judge  arrived,  His  opinion  contains  a  correct 
statement  of  the  law  and  vindicates  the  judgment. 

Judgment  affirmed. 

Per  CuBiAM. 


Note. — This  case  is  cited  in  the  foUowing  cases  in  this  volume :  CTieao- 
peake  A  Potomac  Tdeph.  Co.  v.  B,  6b  O.  IW.  Co.^  post ;  Central  Union 
TeUph.  Co,  T.  State,  ex  rel.  Falley,  ante,  p.  27;  Commercial  Union  TeL 
Co.  V.  JV.  E.  Teieph.  A  Tel.  Co,,  poet. 
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tV  ooew  of  Attomeff-Oeneral  t.  Edison  Tel^h,  Co,,  cited  in  opinion^ 
SM^^  be  tound  in  note  to  Franklin  ▼.  Norihweaiem  Teleph.  Co.^  post 
^•^  it!v>4e  to  Oommereial  Union  TO.  Co.  t.  N.  E.  Teleph.  it  Tel.  Co.,  pod. 


Thk  Chesapeake  &  Potomac  Telephoite  Compakt  of 
Baltimore  City  v.  The  Baltimobe  &  Ohio  Telegraph 
Company  of  Baltimore  City. 

Maryland  Court  of  Appeals,  Jan.  6, 1887. 

(66  Md.  d99.) 
Telephone  companies. — Dibcbimination. — Mandamus. 

The  definition  of  the  term  "  telegraph,"  to  wit,  "  any  apparatus  or  adjust- 
ment of  instruments  for  transmitting  messages  or  other  communi- 
cations  by  means  of  electric  currents  and  signals,**  is  broad  enou^  to 
embrace  the  telephone. 

A  telephone  company  cannot  by  a  contract  with  its  licensor,  the  owner  (tf 
its  telephones,  become  excused  from  obeying  a  statute  forbidding  dis- 
crimination as  between  telegraph  companies. 

Cases  of  this  series  cited  in  opinion :  Hockett  t.  States  ante,  p.  1 ;  State 
of  Ohio,  ex  rel,  Ac.  v.  Bell  Teleph.  Co,,  vol.  1,  p.  299 ;  American  Rapid 
Tel.  Co.  V.  Conn,  Teleph,  Co.,  vol.  1,  p.  890;*  Bell  Telephone  Co.  v.  Com- 
numtoealth,  ante,  p.  407 ;  Attomey-Oenl,  v.  Edison,  post,  p.  4S8,  note. 

Appeal  from  order  of  Superior  Court  of  Balitmore  grant- 
ing a  mandamns  to  compel  a  telephone  company  to  furnish 
instruments  to  a  telegraph  company.      The  facts  are  stated 
*in  the  opinion. 

Charles  J.  M.  Owinn  and  Wager  Swayne^  for  the  appel- 
lant. 

E.  J.  D.  Cross  and  John  K.  Cowen^  for  the  appellee. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  court: 
This  was  an  application  by  the  appellee,  a  telegraph  com-* 
pany,   to  the  court  below  for  a  mandamus,  which  was 
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accordingly  ordered,  against  the  appellant,  another  tele- 
graph company,  but  doing  a  general  telephone  business. 

Both  the  appellant  and  appellee  are  corporations  formed 
under  the  general  incorporation  law  of  this  State  (act  18G8, 
ch.  471),  and  both  are  organized  "  for  constructing,  owning, 
leasing,  and  operating  telegraph  lines  within  this  State,  or 
from  or  to  any  point  or  points  within  this  State,  or  upon 
the  boundaries  thereof."  The  appellee  was  incorporated 
on  the  seventh  day  of  January,  1882,  by  the  name  of  the 
Baltimore  &  Ohio  Telegraph  Company  of  Baltimore  City, 
and  the  appellant  was  incorporated  on  the  tenth  day  of 
March,  1884,  by  the  name  of  the  Chesapeake  &  Potomac 
Telephone  Company  of  Baltimore  City.  The  principal 
offices  of  both  companies  are  in  Baltimore  city ;  the  appellee 
doing  a  large  and  extensive  general  telegraph  business,  and 
the  appellant  doing  a  general  telephone  business. 

Section  133  of  the  General  Incorporation  Law  declares 
that: 

"Any  person,  associationr  or  corporation,  owning  any  telegraph  line 
doing  business  within  the  State,  shall  receive  dispatches  from  and  for 
other  telegraph  lines,  associations  and  companies,  ana  from  and  for  any 
individual,  and  shall  transmit  such  dispatches  in  the  manner  established 
by  the  rules  and  regulations  of  such  telegraph  lines,  and  in  the  order  in 
which  they  are  received,  with  impartiality  and  good  faith,  under  the 
penalty  of  one  hundred  dollars  for  every  neglect  or  refusal  so  to  do,  to  be 
recovered,  with  costs  of  suit,  in  the  name  and  for  the  benefit  of  the  person 
or  persons  sending  or  desiring  to  send  such  dispatch ;  provided,  however, 
that  arrangements  may  be  made  with  the  proprietors  or  publishers  of 
newspapers  for  transmission  of  intelligence  of  general  and  public  interest, 
for  the  purpose  of  publication,  out  of  its  order." 

And  by  the  amendatory  act  of  1884,  ch.  360,  the  general 
incorporation  law  is  made  in  terms  to  confer  authority  to 
form  corporations  to  construct,  own  or  operate  telephone 
a^  well  as  telegraph  lines ;  and  by  the  same  amendatory  act 
it  is  provided  that  the  several  sections  of  the  general  incor- 
X)oration  law  relating  to  telegraph  companies  "shall  like- 
wise apply  to  and  have  full  force  and  effect  in  resi)ect  to 
VOL.  II — 27. 
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Ebbob  to  Common  Pleas  No.  4,  of  Philadelphia  county, 
to  review  a  judgment  sustaining  the  relator's  demurrer  to 
the  respondent' s  return  to  an  alternative  writ  of  mandamus 
and  awarding  a  peremptory  writ,  directing  the  respondent 
to  furnish  telephone  facilities  to  the  relator  at  its  office,  for 
its  ordinary  business  and  the  delivery  and  reception  of  tele- 
graphic messages.  Further  facts  appear  in  the  following 
opinion  of  the  court  below,  deciding  the  demurrer. 

Abnold,  J.:  The  relator  and  respondent  are  Pennsylvania 
corporations,  organized  under  the  Corporation  Act  of  1874. 
The  relator  operates  lines  of  telegraph,  the  respondent  oi)er- 
ates  lines  for  the  transmission  of  human  speech  by  means 
of  the  telephone.  It  is  averred  by  the  relator  and  admitted 
by  the  respondent,  that  the  use  of  the  telephone  is  a  public 
necessity  which  no  other  human  agency  can  supply.  Con. 
sequently  the  telephone  business  is  a  public  business.  It  is 
also  averred  that  the  respondent  undertakes  to  serve  the 
people  of  Philadelphia,  without  distinction  of  class  or 
occupation,  at  an  annual  rental  which  is  uniform  to  all 
classes ;  that  the  relator,  the  Baltimore  and  Ohio  Telegraph 
Company,  has  applied  to  the  respondent  for  a  telephone 
instrument  and  necessary  connecting  wires,  and  has  offered 
to  pay  the  usual  rental  therefor,  and  to  comply  with  all  the 
reasonable  rules  and  regulations  of  the  respondent ;  but  that 
the  respondent  refuses  to  furnish  to  the  relator  a  telephone 
for  the  purpose  of  receiving  or  delivering  telegraph  mes- 
sages, although  such  service  is  simply  in  the  ordinary  line 
of  the  relator's  business.  To  show  that  this  refusal  is  an 
unjust  and  unreasonable  discrimination  against  the  Balti- 
more and  Ohio  Telegraph  Company,  it  is  averred  that  the 
respondent  has  placed  an  instrument  in  the  office  of  the 
Western  Union  Telegraph  Company,  in  the  city  of  Phila- 
delphia, and  permits  that  company  and  its  customers  to 
use  the  telephone  for  the  purpose  of  sending  telegrams;  and 
it  is  alleged  that  the  permission  thus  enjoyed  by  the  West- 
em  Union  Telegraph  Company,  and  the  refusal  to  permit 
the  Baltimore  and  Ohio  Tele^aph  Company  and  its  cus- 
tomers to  enjoy  the  same  privileges,  is  an  unjust  discrim- 
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ination  against  them,  and  a  violation  of  the  duty  of  the 
respondent  to  serve  the  public  indiscriminately. 

The  respondent,  the  Bell  Telephone  Company  of  Phila- 
delphia, alleges  that  it  is  the  licensee  of  the  National  Bell 
Telephone  Company,  to  whose  rights  the  American  Bell 
Telephone  Company  has  succeeded ;  and  that  the  respond- 
ent is  subject  in  its  dealings  with  the  people  of  Philadelphia 
to  the  tenns  of  the  contract  under  which  license  was  given ; 
that  the  American  Bell  Telephone  Company  is  now  the 
owner  of  all  the  patents  for  the  transmission  of  articulate 
8I)eech  by  means  of  electricity ;  that  there  were  at  one  time 
numerous  suits  pending  between  the  National  Bell  Tele- 
phone Company  and  other  parties  in  its  interest,  and  the 
Western  Union  Telegraph  Company  and  parties  in  its 
interest,  involving  conflicting  claims  to  priority  of  invention 
and  alleged  infringement ;  and  that  in  the  year  1879  it  was 
agreed,  in  settlement  of  the  litigation,  that  the  National 
Bell  Telephone  Company  should  acquire  all  the  patents 
relating  to  telephones,  but  that  the  telephones,  in  the 
words  of  the  agreement,  '^are  not  to  be  used  for  the  trans- 
mission of  general  business  messages,  market  quotations, 
or  news  for  sale  or  publication  in  competition  with  the 
business  of  the  Western  Union  Telegraph  Company  or  with 
that  of  the  Gold  aad  Stock  Telegraph  Company ;  and  the 
party  of  the  second  part  (the  National  Bell  Telephone 
Company),  so  far  as  it  lawfully  and  proj)erly  can  prevent  it, 
wUl  not  permit  the  transmission  of  such  general  business 
messages,  market  quotations,  or  news  for  sale  or  publica- 
tion over  lines  owned  by  it  or  by  corporations  in  which  it 
owns  a  controlling  interest,  nor  license  the  use  of  its  tele- 
phones or  patents  for  the  transmission  of  such  general 
business  messages,  market  quotations,  or  news  for  sale  or 
publication  in  competition  with  such  telegraph  business  of 
the  Western  Union  Telegraph  Company  or  that  of  the  Gold 
and  Stock  Telegraph  Company. 

"The  party  of  the  second  part  will  fuUy  license  the  party 
of  the  first  part  (the  Western  Union  Telegraph  Company) 
to  use  telephones  procured  from  it  for  transmitting  tele- 
graph messages,"  etc. 
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several  parties  concerned.  The  contract  is  very  elaborate, 
and  contains  a  great  variety  of  provisions.  By  this 
agreement,  with  certain  exceptions,  the  National  Bell  Tele- 
phone Company  was  to  acquire  and  become  owner  of  all  the 
patents  relating  to  telephones,  or  patents  for  the  transmis- 
sion of  articulate  speech  by  means  of  electricity.  But  while 
it  was  expressly  stipulated  (art.  13,  cl.  1)  that  the  right  to 
connect  district  or  exchange  systems,  and  the  right  to  use 
telephones  on  all  lines,  should  remain  exclusively  with  the 
National  BeU  Telephone  Company  (subsequently  the  Ameri- 
can BeU  Telephone  Company),  and  those  licensed  hj  it  for 
the  purpose,  it  was  in  terms  provided  that  "such  connecting 
and  other  lines  are  not  to  be  used  for  the  transmission  of 
general  business  messages,  market  quotations,  or  news,  for 
sale  or  publication,  in  competition  witJi  the  business  of  the 
Western  Union  Telegraph  Company,  or  with  that  of  the 
Gold  &  Stock  Telegraph  Company.  And  the  party  of  the 
second  part  '"National  Bell  Telephone  Company],  so  far  as 
it  lawfully  and  properly  can  prevent  it,  will  not  permit 
the  transmission  of  such  general  business  messages,  market 
quotations,  or  news,  for  sale  or  publication,  over  lines 
owned  by  it,  or  by  corporations  in  which  it  owns  a  con- 
trolling interest,  nor  license  the  use  of  its  telephones  or 
patents  for  the  transmission  of  such  general  business  mes- 
sages, market  quotations,  or  news,  for  sale  or  publication, 
in  competition  with  such  telegraph  business  of  the  West- 
em  Union  Telegraph  Company,  or  that  of  the  Grold  & 
Stock  Telegraph  Company."  The  contract  of  the  twenty- 
third  of  May,  1882,  under  which  the  appellant  derives  its 
right  to  the  use  of  the  patented  instruments,  was  made 
in  subordination  to  the  prior  contract  of  the  tenth  of 
November,  1879,  and  contains  a  provision  to  conform  to 
the  restrictions  and  conditions  just  quoted.  In  that  sub- 
ordinate contract  it  is  provided,  that  "no  telegraph  com- 
pany, unless  specially  permitted  by  the  licensor,  can  be  a 
subscriber,  or  use  the  system  to  collect  and  deliver  messages 
from  and  to  its  customers,"  etc. 
These  contracts  are  pleaded  and  relied  on  by  the  api>el- 
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lant  as  affording  a  full  justification  for  exacting  from  the 
appellee  a  condition  in  the  contract  of  subscription  to  the 
exchange  that  the  latter  should  observe  the  restrictions 
in  favor  of  the  Western  Union  Telegraph  Company, 
The  appellant  contends  that  these  restrictive  conditions 
in  the  contracts  recited  are  binding  upon  it,  and  that  it 
is  not  at  liberty  to  furnish  to  the  appellee,  being  a  tele- 
graph company,  the  instruments  applied  for,  and  place 
them  in  connection  with  the  exchange,  unless  it  be  sub- 
ject to  the  restrictive  conditions  prescribed.  And,  if  this 
be  so,  the  court  below  was  in  error  in  ordering  the  man- 
damus to  issuo.  But  is  the  contention  of  the  appellant  well 
founded,  in  view  of  the  nature  of  the  service  that  it  has 
undertaken  to  perform  ? 

The  appellant  is  in  the  exercise  of  a  public  employ- 
ment, and  has  assumed  the  duty  of  serving  the  public  while 
in  that  employment.  In  this  case  the  appellant  is  an 
incorporated  body.  But  it  makes  no  difference  whether  the 
party  owning  and  operating  a  telegraph  line  or  a  telephone 
exchange  be  a  corporation  or  an  individual,  the  duty 
imi)osed,  in  respect  to  the  public,  is  the  same.  It  is  the 
nature  of  the  service  undertaken  to  be  performed  that 
creates  the  duty  to  the  public,  and  in  which  the  public 
have  an  interest,  and  not  simply  the  body  that  may  be 
invested  with  power.  The  telegraph  and  telephone  are 
imi)ortant  instruments  of  commerce,  and  their  service,  as 
such,  has  become  indispensable  to  the  commercial  and 
business  public.  They  are  public  vehicles  of  intelligence, 
and  they  who  own  or  control  them  can  no  more  refuse  to 
perform  impartially  the  functions  that  they  have  assumed 
to  discharge,  than  a  railway  company,  as  a  common  carrier, 
can  rightfully  refuse  to  perform  its  duty  to  the  public. 
They  may  make  and  establish  all  reasonable  and  proper 
rules  and  regulations  for  the  government  of  their  office, 
and  those  who  deal  with  them  ;  but  they  have  no  power 
to  discriminate,  and,  while  offering  ready  to  serve  some, 
refuse  to  serve  others.  The  law  requires  them  to  be  impar- 
tial,  and  to  serve  all  alike,  upon  compliance  with  their 
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reasonable  rules  and  regulations.  This  the  statute 
expressly  requires  in  respect  to  telegraph  lines,  and,  as  we 
have  seen,  the  same  provision  is  made  applicable  to  tele- 
phone lines  and  exchanges.  The  law  declares  that  it  shall 
be  the  duty  of  any  person  or  corporation  owning  and 
operating  any  telegraph  line  within  the  State  (which,  as  we 
have  seen,  includes  a  telephone  exchange)  *'to  receive  dis- 
patches from  and  for  any  telegraph  lines,  associations  or 
companies,  and  from  and  for  any  individual,"  and  to  trans- 
mit the  same  in  the  manner  established  by  the  rules  and 
regulations  of  the  office,  *'  and  in  the  order  in  which  they 
are  received,  with  impartiality  and  good  faith."  And,  such 
being  the  plain  duty  of  those  owning  or  operating  telegraph 
lines  or  telephone  lines  and  exchanges  within  this  State, 
they  cannot  be  exonerated  from  the  performance  of  that 
duty  by  any  conditions  or  restrictions  imposed  by  contract 
with  the  owner  of  the  invention  applied  in  the  exercise  of 
the  employment.  The  duty  prescribed  by  law  is  paramount 
to  that  prescribed  by  contract. 

Nor  can  it  be  any  longer  controverted  that  the  Legislature 
of  the  State  has  full  power  to  regulate  and  control,  within 
reasonable  limits  at  least,  public  employments,  and  property 
used  in  connection  therewith.  As  we  have  said,  the  telegraph 
and  telephone  both  beiug  instruments  in  constant  use  in 
conducting  the  commerce  and  the  affairs,  both  publio  and 
private,  of  the  country,  their  operation,  therefore,  in  doing 
a  general  business,  is  a  public  employment,  and  the  instru- 
ments and  appliances  used  are  property  devoted  to  public 
use,  and  in  which  the  public  have  an  interest.  And,  such 
being  the  case,  the  owner  of  the  property  thus  devoted  to 
public  use  must  submit  to  have  that  use  and  employment 
regulated  by  public  authority  for  the  common  good.  This 
is  the  principle  settled  by  the  case  of  Munn  v.  lllirvoiSy  94 
U.  S.  113,  and  which  has  been  followed  by  subsequent 
cases.  In  the  recent  case  of  Hockett  t.  SttMte,  106  Ind. 
250,  where  the  cases  upon  this  subject  are  largely  collected, 
it  was  held,  applying  the  principle  of  Munn  v.  Illinois^ 
that  it  was  competent  to  the  State  to  limit  the  price  which 
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telephone  companies  might  charge  for  their  patented 
facilities  afforded  to  their  customers.  And,  if  the  price 
of  the  service  can  be  lawfully  regulated  by  State  author- 
ity, there  is  no  perceptible  reason  for  denying  such  author- 
ity for  the  regulation  of  the  service  as  to  the  parties  to 
whom  facilities  should  be  furnished. 

But,  while  not  controverting  the  general  principle  stated, 
it  has  been  strongly  urged,  in  argument  for  the  appellant, 
that  the  ownership  of  the  American  Bell  Telephone  Com- 
'psLUj  of  all  telephone  apparatus  constructed  by  that  com- 
pany,  or  its  agents,  being  absolute  and  exclusive,  it  bad 
the  right,  in  granting  any  license  to  use  this  apparatus,  to 
limit  such  use  by  any  conditions  which  it  saw  proper  to 
impose  upon  the  licensee.  That  in  this  case  the  licensee 
acquired  but  a  limited  right,  and  that  it  could  impart  no 
greater  right  to  a  subscriber  to  the  exchange  than  that  pos- 
sessed by  the  licensee  itself. 

It  is  certainly  true,  as  contended  by  the  appellant,  that 
the  letters  patent  granted  to  Bell  conferred  upon  him, 
his  heirs  and  assigns,  for  a  limited  time,  a  monopoly  in  the 
invention  or  discovery  patented,  and  the  exclusive  right  to 
make,  use,  and  vend  the  tangible  property  brought  into 
existence  by  the  application  of  the  principle  of  the  dis- 
covery or  invention  for  which  the  patent  issued.  But  it 
does  not  follow  that  those  letters  patent  conferred  upon 
him,  or  his  assignees,  any  such  exclusive  right  to  apply  or 
use  the  tangible  property  produced  in  a  manner  that  other 
property  could  not  be  lawfully  used.  The  license  to  use 
the  telephone  instruments  in  conducting  and  operating  a 
telephone  exchange,  at  once  dedicated  or  devoted  the 
instruments,  to  the  extent  of  the  requirements  of  that  sys- 
tem or  exchange,  to  public  use  ;  and,  so  soon  as  the  oflBice 
of  exchange  was  opened  to  the  public,  the  instruments 
employed  became  instruments  of  public  service,  and,  like 
all  other  property  employed  in  the  service,  became  subject 
to  public  regulation  and  control.  And  the  fact  that  those 
instruments  were  the  product  of  a  patented  invention  or 
discovery,  and  the  licensee  had  agreed  to  use  them  in  serv- 
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ing  the  public,  with  certain  restrictions  inconsistent  with 
the  pubUc  regulation,  can  in  no  way,  nor  to  any  extent, 
relieve  the  party  in  control  of  the  exchange  from  the  full 
discharge  of  his  duty  under  the  law. 

In  the  case  of  Patterson  v.  Kentucky^  97  U.  S.  601,  it  was 
held  that  where,  by  the  application  of  the  invention  or  dis- 
covery for  which  letters  patent  had  been  granted,  tangible 
property  had  come  into  existence,  its  use  was,  to  the  same 
extent  as  that  of  other  species  of  property,  subject  to  State 
control  and  regulation.  In  delivering  the  opinion  of  the 
court  in  that  case,  Mr.  Justice  Harlan  said:  "These 
considerations,  gathered  from  the  former  decisions  of  this 
court,  would  seem  to  justify  the  conclusion  that  the  right 
which  the  patentee  or  his  assignee  possesses  in  the  prop- 
erty created  by  the  application  of  a  patented  discovery 
must  be  enjoyed  subject  to  the  complete  and  salutary 
powers,  with  which  the  States  have  never  parted,  of  so 
defining  and  regulating  the  sale  and  use  of  property  within 
their  respective  limits  as  to  afford  protection  to  the  many 
against  the  injurious  conduct  of  the  few.  The  right  of 
property  in  the  physical  substance,  which  is  the  fruit  of 
discovery,  is  altogether  distinct  from  the  right  in  the  dis- 
covery itself,  just  as  the  property  in  the  instruments  or 
plate  by  which  copies  of  a  map  are  multiplied  is  distinct 
from  the  copyright  of  the  map  itself."  The  same  doctrine 
was  reiterated  in  the  case  of  Weliber  v.  Yirginia^  103  U. 
S.  344,  348. 

Now,  applying  to  the  case  the  principles  stated,  it  would 
seem  to  be  clear  that  there  is  nothing  in  the  rights  secured 
by  the  letters  patent  to  Bell,  and  now  held  by  the  Ameri- 
can Bell  Telephone  Company,  nor  in  the  contracts  referred 
to,  that  justified  the  appellant  in  attempting  to  impose 
upon  the  proposed  subscription  to  the  exchange  by  the 
appellee,  the  restrictive  conditions  to  which  we  have 
referred.  By  insisting  upon  such  restrictive  conditions 
there  was  an  unjust  discrimination  made  against  the 
appellee,  and  in  favor  of  a  competing  company.  It  was  to 
prevent  such  discrimination  that  the  law  was  enacted  to 
which  reference  has  been  fully  made. 
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The  question  presented  in  this  case,  and  which  we  have 
decided,  has  been  presented  and  decided  by  other  courts  of 
the  country,  though  not  with  entire  unanimity. 

In  Ohio,  under  a  statute  very  similar  to  our  own,  the 
question  was  presented  in  the  case  of  State  t.  The  Tele^ 
j^hofie  Co.,  36  Ohio  St.  296.  In  that  case  the  Supreme 
Court  held,  that,  under  the  statute  requiring  that  tele- 
graph companies  should  receive  dispatches  from  and  for 
other  telegraph  lines,  and  from  and  for  individuals,  and 
transmit  them  with  impartiality  and  good  faith,  a  contract 
between  the  telephone  company  and  the  owner  of  tele- 
phone instruments,  providing  that  the  company,  in  the 
use  of  the  instruments,  should  discriminate  as  between 
telegraph  companies,  was  void,  and  therefore  could  furnish 
no  justification  for  the  attempted  discrimination. 

In  Connecticut,  however,  under  a  statute  somewhat 
similar  to  our  own  and  that  of  Ohio,  a  different  conclusion 
was  reached,  in  the  case  of  American  Hapid  Teh  Co.  t. 
Connecticut  Telephone  Co.,  49  Conn.  352.  In  that  case 
the  court  denied  the  force  of  the  statute,  as  applied  to  the 
owner  of  the  patented  instruments,  although  such  instru- 
ments were  licensed  to  be  used  by  the  local  telephone  com- 
pany. That  case  was  strongly  pressed  in  the  argument 
before  us,  but  we  have  not  been  able  to  yield  to  its  author- 
ity, though  certainly  entitled  to  great  respect. 

In  Pennsylvania,  where  a  statute  similar  to  ours  exists,  it 
has  been  recently  held  by  the  Supreme  Court  of  that  State, 
in  the  case  of  SeU  Telephone  Co.  y.  Comni.,  ex  rel, 
Saltimore  &  Ohio  Tel.  Co.  (Cent.  Reporter,  vol.  8,  No. 
19,  p.  907),  affirming  the  judgment  of  the  court  below  for 
the  reason  assigned  by  it,  that  the  restrictive  or  discrimi- 
nating clause  in  the  contract  of  the  tenth  of  November, 
1879,  was  simply  void  as  against  public  right.  That  the 
telephone  company,  holding  a  license  for  the  use  of 
patented  devices,  could  not  discriminate  against  a  tele- 
graph company,  seeking  to  use  the  telephone  system  in  its 
business  of  receiving  and  delivering  telegraphic  messages. 
In  the  opinion  adopted  by  the  Supreme  Court,  there  are 
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(61  Vt.  241.) 

TKLEPBOm  OOMPAKnSB. — DUTY  TO  THB  PUBLIC. — DISCRIMINATION. 

•t^wcc^^nc"  companies  are  so  far  oommon  carriers  as  to  subject  them  to  the 

lulo  forbidding  discrimination. 
fV  American  Bell  Telephone  Company  cannot,  by  virtue  of  its  telephone 

Mtents  or  otherwise,  lawfully  provide  by  contract  that  its  licensees  shall 
rriminate  in  favor  of  or  against  particular  telegraph  companies. 
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Mandamus  granted  to  a  telegraph  company  compelling  The  New  England 
Telephone  and  Telegraph  Company,  a  local  telephone  company,  to  furnish 
facilities  which  had  been  refused  in  obedience  to  such  a  stipulation  in 
its  license. 

Gases  of  this  series  cited  in  opinion :  Friedman  v.  W,  U.  Tel  Co.,  vol.  1» 
p.  621 ;  Smith  v.  Oold  and  Stock  Tel,  Co.,  ante,  p.  878  ;  State,  ex  reh  iSbc, 
V.  BeU  Teleph.  Co.  of  Mo.,  vol.  1,  p.  304,  note ;  Louismlle  Transfer  Co, 
V.  Am.  Diet,  Teleph.  Co.,  vol.  1,  p.  805,  note  ;  Chesapeake,  do.,  Teleph, 
Co,  V.  B.  <Sb  O.  Tel.  Co.,  ante,  p.  416  ;  State  v.  Nebraska  Teleph.  Co.,  vol. 
1,  p.  700  ;  BeU  Teleph.  Co.  v.  CommontveaJth  of  Pa.,  ante,  p.  407 ;  People, 
ex  rel.  <S:c.  v.  Squire,  ante,  p.  176 ;  American  Rapid  Tel.  Co.  v.  Conn. 
Teleph.  Co.,  vol.  1,  p.  890 ;  State,  ex  rel.  B.  <&  O.  Tel.  Co.  v.  Bell  Teleph.  Co., 
ante,  p.  404. 

Petition  for  mandamns. 

Wilson  <6  Hallj  for  the  relator. 

Wales  &  Wales^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by  Tyler,  J. : 
This  case  was  heard  on  the  bill,  answer  and  agreed  state- 
ment of  facts. 

The  relator  and  the  defendant  are  corporations  chartered 
and  existing  under  the  laws  of  the  State  of  New  York. 
The  former  as  a  telegraph  company,  since  January,  1887, 
and  the  latter  as  a  telephone  company,  since  January,  1886, 
have  been  doing  business  in  this  State  in  compliance  with 
its  laws,  with  offices  in  the  town  of  Butland,  The  defend- 
ant, for  certain  fixed  and  uniform  prices,  had  placed  its 
telephone  in  public  and  private  buildings  and  places  of 
business  in  said  town,  and  connected  them  with  its  central 
office.  It  had  also  connected  the  Western  Union  Telegraph 
Company  with  its  central  office,  so  that  the  latter  company 
and  its  patrons,  at  the  date  of  this  petition,  enjoyed  all  the 
privileges  and  profits  to  be  derived  from  such  connection. 
In  February,  1888,  the  relator  requested  the  defendant  to 
place  a  telephone  in  its  office  in  Rutland,  and  connect  the 
same  with  its  central  office,  and  to  grant  to  the  relator  and 
its  patrons  the  privileges  accorded  to  others,  tendered  to 
the  defendant  payment  for  such  use  and  service,  and 
offered  to  comply  with  all  reasonable  rules  and  regulations 
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several  parties  concerned.  The  contract  is  very  elaboi 
and  contains  a  great  variety  of  provisions.  By 
agreement,  with  certain  exceptions,  the  National  Bell  1 
phone  Company  was  to  acquire  and  become  owner  of  al 
patents  relating  to  telephones,  or  patents  for  the  trans 
sion  of  articulate  sjieech  by  means  of  electricity.  But  v 
it  was  expressly  stipulated  (art.  13,  cl.  1)  that  the  rig] 
connect  district  or  exchange  systems,  and  the  right  tc 
telephones  on  all  lines,  should  remain  exclusively  witl 
Kational  Bell  Telephone  Company  (subsequently  the  Ai 
can  Bell  Telephone  Company),  and  those  licensed  by  i 
the  purpose,  it  was  in  terms  provided  that  "such  conne 
and  other  lines  are  not  to  be  used  for  the  transmissi' 
general  business  messages,  market  quotations,  or  newf 
sale  or  publication,  in  competition  witJi  the  business  c 
Western  Union  Telegraph  Company,  or  with  that  o 
Gold  &  Stock  Telegraph  Company.  And  the  party  t 
second  part  ^National  Bell  Telephone  Company],  sofi 
it  lawfully  and  properly  can  prevent  it,  will  not  p 
the  transmission  of  such  general  business  messages,  m 
quotations,  or  news,  for  sale  or  publication,  over 
owned  by  it,  or  by  corporations  in  which  it  owns  i 
trolling  interest,  nor  license  the  use  of  its  telephoi 
patents  for  the  transmission  of  such  general  busines! 
sages,  market  quotations,  or  news,  for  sale  or  public 
in  competition  with  such  telegraph  business  of  the 
em  Union  Telegraph  Company,  or  that  of  the  Gi 
Stock  Telegraph  Company."  The  contract  of  the  ti 
third  of  May,  1882,  under  which  the  appellant  deri 
right  to  the  use  of  the  patented  instruments,  ■was 
in  subordination  to  the  prior  contract  of  the  t-e 
November,  1879,  and  contains  a  provision  to  conic 
the  restrictions  and  conditions  just  quoted.  In  tin 
ordinate  contract  it  is  provided,  that  "notelegrapl 
pany,  nnless  specially  permitted  by  the  licensor,  ca 
subscriber,  or  use  the  syatem  to  collect  and  deliver  nn 
from  and  to  its  customers,"  etc. 
Theae  contracts  are  pleaded  and  relied  on  by  tlie 
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the  exchange,  nor  for  transmitting  market  quotations  or 
news  for  sale,  publication  or  distribution,  nor  for  calling 
messengers,  except  from  the  central  office,  nor  for  perform- 
ing any  other  service  in  competition  with  service  which  the 
exchange  may  undertake  to  perform." 

The  W.  U.  Tel.  Co.'s  office  in  Rutland,  by  an  arrange- 
ment with  the  respondent  and  the  Am.  Bell  Telph.  Co.,  is 
furnished  with  a  telephone,  and  is  connected  with  the  cen- 
tral telephone  and  connecting  lines,  for  the  purpose  of 
transmitting  and  delivering  telegraph  messages  from  the 
subscribers  and  other  customers  of  the  exchange  at  Rut- 
land to  said  W.  U.  Tel.  Co.,  and  transmitting  messages 
from  the  latter  company  to  such  subscribers  and  customers, 
for  the  consideration  of  two  cents  for  each  message  so 
delivered  by  telephone.  The  W.  U.  Tel.  Co.  pays  the 
respondent  two  cents  for  each  message,  and  said  Am.  Bell 
Teleph.  Co.  15  per  cent,  on  all  the  tolls  received  for  trans- 
mitting such  messages  over  the  lines  of  said  W.  U.  Tel. 
Co.,  of  which  15  per  cent,  the  respondent  is  to  receive  50 per 
cent. 

The  relator  claims  that  the  defendant,  having  come  into 
this  State  and  established  a  telephone  system  under  our 
laws,  erected  its  lines  and  a  central  office  in  Rutland,  has 
become  a  public  servant,  a  common  carrier  of  speech  for 
hire,  and  is  bound  to  serve  all  persons  and  corporations 
alike,  upon  their  tender  of  equal  pay  for  equal  service, 
and  a  compliance  with  the  defendant' s  rules  and  regula- 
tions. On  the  other  hand,  the  defendant  claims  that  its 
powers  are  restricted  by  the  terms  of  its  license  ;  that  its 
licensor,  being  the  exclusive  owner  of  its  patents  and  prop- 
erty, had  a  right  to  grant  to  the  defendant  such  limited  use 
thereof  as  it  pleased.  The  question  here  presented  is  not 
a  new  one.  Counsel  for  the  respective  parties  have,  with 
great  diligence  and  firmness,  brought  together  in  their 
briefs  all  the  decided  cases  in  this  country  that  can  throw 
light  on  the  subject. 

The  principle  contended  for  by  the  relator  has  frequently 
been  applied  to  railroads  and  other  carriers  of  persons  and 
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reasonable  rules  and  regulations.  This  the  statute 
expressly  requires  in  respect  to  telegraph  lines,  and,  as  we 
have  seen,  the  same  provision  is  made  applicable  to  tele- 
phone lines  and  exchanges.  The  law  declares  that  it  shall 
be  the  duty  of  any  person  or  corporation  owning  and 
operating  any  telegraph  line  within  the  State  (which,  as  we 
have  seen,  includes  a  telephone  exchange)  "to  receive  dis- 
patches from  and  for  any  telegraph  lines,  associations  or 
companies,  and  from  and  for  any  individual,"  and  to  trans- 
mit the  same  in  the  manner  established  by  the  rules  and 
regulations  of  the  office,  "  and  in  the  order  in  which  they 
are  received,  with  impartiality  and  good  faith."  And,  such 
being  the  plain  duty  of  those  owning  or  operating  telegraph 
lines  or  telephone  lines  and  exchanges  within  this  State, 
they  cannot  be  exonerated  from  the  performance  of  that 
duty  by  any  conditions  or  restrictions  imposed  by  contract 
with  the  owner  of  the  invention  applied  in  the  exercise  of 
the  employment.  The  duty  prescribed  by  law  is  paramount 
to  that  prescribed  by  contract. 

Nor  can  it  be  any  longer  controverted  that  the  Legislature 
of  the  State  has  full  power  to  regulate  and  control,  within 
reasonable  limits  at  least,  public  employments,  and  property 
used  in  connection  therewith.  As  we  have  said,  the  telegraph 
and  telephone  both  being  instruments  in  constant  use  in 
conducting  the  commerce  and  the  affairs,  both  publio  and 
private,  of  the  country,  their  operation,  therefore,  in  doing 
a  general  business,  is  a  public  employment,  and  the  instru- 
ments and  appliances  used  are  property  devoted  to  public 
use,  and  in  which  the  public  have  an  interest.  And,  such 
being  the  case,  the  owner  of  the  property  thus  devoted  to 
public  use  must  submit  to  have  that  use  and  employment 
regulated  by  public  authority  for  the  common  good.  This 
is  the  principle  settled  by  the  case  of  Munn  v.  Illinois^  94 
U.  S.  113,  and  which  has  been  followed  by  subsequent 
cases.  In  the  recent  case  of  Sockett  t.  State,  106  Ind. 
250,  where  the  cases  upon  this  subject  are  largely  collected, 
it  was  held,  applying  the  principle  of  Munn  v.  Illinois^ 
that  it  was  competent  to  the  State  to  limit  the  price  which 
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telephone  companies  might  charge  for  their  patented 
facilities  afforded  to  their  customers.  And,  if  the  price 
of  the  service  can  be  lawfully  regulated  by  State  author- 
ity, there  is  no  perceptible  reason  for  denying  such  author- 
ity for  the  regulation  of  the  service  as  to  the  parties  to 
whom  facilities  should  be  furnished. 

But,  while  not  controverting  the  general  principle  stated, 
it  has  been  strongly  urged,  in  argument  for  the  appellant, 
that  the  ownership  of  the  American  Bell  Telephone  Com- 
pany of  all  telephone  apparatus  constructed  by  that  com- 
pany, or  its  agents,  being  absolute  and  exclusive,  it  had 
the  right,  in  granting  any  license  to  use  this  apparatus,  to 
limit  such  use  by  any  conditions  which  it  saw  proper  to 
impose  upon  the  licensee.  That  in  this  case  the  licensee 
acquired  but  a  limited  right,  and  that  it  could  impart  no 
greater  right  to  a  subscriber  to  the  exchange  than  that  pos- 
sessed by  the  licensee  itself. 

It  is  certainly  true,  as  contended  by  the  appellant,  that 
the  letters  patent  granted  to  Bell  conferred  upon  him, 
his  heirs  and  assigns,  for  a  limited  time,  a  monopoly  in  the 
invention  or  discovery  patented,  and  the  exclusive  right  to 
make,  use,  and  vend  the  tangible  property  brought  into 
existence  by  the  application  of  the  principle  of  the  dis- 
covery or  invention  for  which  the  patent  issued.  But  it 
does  not  follow  that  those  letters  patent  conferred  upon 
him,  or  his  assignees,  any  such  exclusive  right  to  apply  or 
use  the  tangible  property  produced  in  a  manner  that  other 
property  could  not  be  lawfully  used.  The  license  to  use 
the  telephone  instruments  in  conducting  and  operating  a 
telephone  excliange,  at  once  dedicated  or  devoted  the 
instruments,  to  the  extent  of  the  requirements  of  that  sys- 
tem or  exchange,  to  public  use  ;  and,  so  soon  as  the  office 
of  exchange  was  opened  to  the  public,  the  instruments 
employed  became  instruments  of  public  service,  and,  like 
all  other  property  employed  in  the  service,  became  subject 
to  public  regulation  and  control.  And  the  fact  that  those 
instruments  were  the  product  of  a  patented  invention  or 
discovery,  and  the  licensee  had  agreed  to  use  them  in  serv- 
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ing  the  public,  with  certain  restrictions  inconsistent  with 
the  public  regulation,  can  in  no  way,  nor  to  any  extent, 
relieve  the  party  in  control  of  the  exchange  from  the  full 
discharge  of  his  duty  under  the  law. 

In  the  case  of  Patterson  v.  Kentucky^  97  U.  S.  501,  it  was 
held  that  where,  by  the  application  of  the  invention  or  dis- 
covery for  which  letters  patent  had  been  granted,  tangible 
property  had  come  into  existence,  its  use  was,  to  the  same 
extent  as  that  of  other  species  of  property,  subject  to  State 
control  and  regulation.  In  delivering  the  opinion  of  the 
court  in  that  case,  Mr.  Justice  Harlan  said:  "These 
-  considerations,  gathered  from  the  former  decisions  of  this 
court,  would  seem  to  justify  the  conclusion  that  the  right 
which  the  patentee  or  his  assignee  possesses  in  the  prop- 
erty created  by  the  application  of  a  patented  discovery 
must  be  enjoyed  subject  to  the  complete  and  salutary 
powers,  with  which  the  States  have  never  parted,  of  so 
defining  and  regulating  the  sale  and  use  of  property  within 
their  respective  limits  as  to  afford  protection  to  the  many 
against  the  injurious  conduct  of  the  few.  The  right  of 
property  in  the  physical  substance,  which  is  the  fruit  of 
discovery,  is  altogether  distinct  from  the  right  in  the  dis- 
covery itself,  just  as  the  property  in  the  instruments  or 
plate  by  which  copies  of  a  map  are  multiplied  is  distinct 
from  the  copyright  of  the  map  itself."  The  same  doctrine 
was  reiterated  in  the  case  of  Webber  v.  Virginia^  103  U. 
S.  344,  348. 

Now,  applying  to  the  case  the  principles  stated,  it  would 
seem  to  be  clear  that  there  is  nothing  in  the  rights  secured 
by  the  letters  patent  to  Bell,  and  now  held  by  the  Ameri- 
can Bell  Telephone  Company,  nor  in  the  contracts  referred 
to,  that  justified  the  appellant  in  attempting  to  impose 
upon  the  proposed  subscription  to  the  exchange  by  the 
appellee,  the  restrictive  conditions  to  which  we  have 
referred.  By  insisting  upon  such  restrictive  conditions 
there  was  an  unjust  discrimination  made  against  the 
appellee,  and  in  favor  of  a  competing  company.  It  was  to 
prevent  such  discrimination  that  the  law  was  enacted  to 
which  reference  has  been  fully  made. 
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The  question  presented  in  this  case,  and  which  we  have 
decided,  has  been  presented  and  decided  by  other  courts  of 
the  country,  though  not  with  entire  unanimity. 

In  Ohio,  under  a  statute  very  similar  to  our  own,  the 
question  was  presented  in  the  case  of  State  r.  OChe  Tele^ 
phone  Co,,  36  Ohio  St.  296.  In  that  case  the  Supreme 
Court  held,  that,  under  the  statute  requiring  that  tele- 
graph companies  should  receive  dispatches  from  and  for 
other  telegraph  lines,  and  from  and  for  individuals,  and 
transmit  them  with  impartiality  and  good  faith,  a  contract 
between  the  telephone  company  and  the  owner  of  tele- 
phone instruments,  providing  that  the  company,  in  the 
use  of  the  instruments,  should  discriminate  as  between 
telegraph  companies,  was  void,  and  therefore  could  furnish 
no  justification  for  the  attempted  discrimination. 

In  Connecticut,  however,  under  a  statute  somewhat 
similar  to  our  own  and  that  of  Ohio,  a  different  conclusion 
was  reached,  in  the  case  of  American  Mapid  Tel.  Co.  t. 
Connecticut  Telephone  Co.,  49  Conn.  352.  In  that  case 
the  court  denied  the  force  of  the  statute,  as  applied  to  the 
owner  of  the  patented  instruments,  although  such  instru- 
ments were  licensed  to  be  used  by  the  local  telephone  com- 
pany. That  case  was  strongly  pressed  in  the  argument 
before  us,  but  we  have  not  been  able  to  yield  to  its  author- 
ity, though  certainly  entitled  to  great  respect. 

Li  Pennsylvania,  where  a  statute  similar  to  ours  exists,  it 
has  been  recently  held  by  the  Supreme  Court  of  that  State, 
in  the  case  of  JSeU  Telephone  Co.  y.  Comm.f  ex  rc2, 
JBaUimore  &  Ohio  Tel.  Co.  (Cent.  Reporter,  vol.  3,  No. 
19,  p.  907),  affirming  the  judgment  of  the  court  below  for 
the  reason  assigned  by  it,  that  the  restrictive  or  discrimi- 
nating clause  in  the  contract  of  the  tenth  of  November, 
1879,  was  simply  void  as  against  public  right.  That  the 
telephone  company,  holding  a  license  for  the  use  of 
patented  devices,  could  not  discriminate  against  a  tele- 
graph company,  seeking  to  use  the  telephone  system  in  its 
business  of  receiving  and  delivering  telegraphic  messages. 
In  the  opinion  adopted  by  the  Supreme  Court,  there  are 
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several  other  well  reaaoned  opinions  referred  to,  n 
taining  the  same  conclusion  as  to  the  right  of  the  pn 
npon  principles  of  the  common  law,  irrespective  of  Bta 
Those  decisions  are  founded  upon  the  doctrine  of  3j 
V.  Illinois,  supra,  referred  to  in  a  previous  part  of 
opinion. 

There  were  some  objections  taken  to  the  sufficiency  o 
allegations  in  the  petition  for  mandamus,  and  they 
ingeniously  pressed  in  argument  before  this  court.  Bi 
do  not  think  the  objections  well  founded.  It  is  cleai 
mandamus  is  the  proper  remedy  in  a  case  like  the  pn 
and  we  think  there  is  sufficient  ground  shown  for  it  i 
petition. 

With  the  views  expressed,  this  court  is  of  opinioi 
the  order  of  the  court  below,  directing  the  writ  of  mane 
to  issue,  should  be  affirmed,  with  costs. 

Order  affirmed. 


Note.— This  case  is  cited  In  Com.  Vh.  TA  Co.  v.  if.  E.  Tel^h 
Co.,  poet. 
See  note  to  said  case,  also  to  Franklin  v.  Ji.  W.  ZUeph.  Co.,  pott 


CoMMEBCiAt  Uniok  Teleqteaph  Compamt  V.  Tht 
RNOLAyp  Telephone  and  Telegraph  Compju 

'  Atpreme  Court  of  Vermont,  October,  1S88, 

(81  Vt.  Wl.) 

TELEPHOHR  OOJCPAimS.— DdTT  to  the  public. — DlSCKXlIINA 

Telephone  companies  are  eo  far  common  caniera  aa  to  subject  tbc 
rule  forbidding  discriminatioD. 

The  American  Betl  Telephone  Companj  cannot,  by  virtue  of  Its  ' 
patents  or  otherwise,  lawfully  provide  by  contract  that  its  licen 
discriminate  in  favor  of  or  against  particular  telegraph  comp&n 
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Mandamus  granted  to  a  telegraph  company  compelling  The  New  England 

Telephone  and  Telegraph  Company,  a  local  telephone  company,  to  furnish 

facilities  which  had  been  refused  in  obedience  to  such  a  stipulation  in 

its  license. 
Cases  of  this  series  cited  in  opinion  :  Friedman  t.  TT.  U,  Ttl.  Co.,  vol.  1, 

p.  021 ;  Smith  v.  Oold  and  Stock  Tel.  Co.,  ante,  p.  373  ;  State,  ex  rel.  c£rc. 

V.  BeU  Teleph.  Co.  of  Mo.,  vol.  1,  p.  804,  note ;  Louisville  Transfer  Co. 

V.  Am.  Dist.  Teleph,  Co.,  vol.  1,  p.  305,  note  ;  Chesapeake,  cfrc,  Teleph. 

Co.  V.  B.  &  O.  Tel.  Co.,  ante,  p.  416 ;  State  v.  Nebraska  Teleph.  Co.,  vol. 

1,  p.  700 ;  BeU  Teleph.  Co.  v.  Commonwealth  of  Pa.,  ante,  p.  407 ;  People, 

ex  rel.  d:c.  v.  Squire,  ante,  p.  176 ;  American  Rapid  Tel.  Co.  v.  Conn. 

Teieph.  Co.,  vol.  1,  p.  890 ;  State,  ex  rel.  B.  <£:  0.  Tel.  Co.  v.  BeU  Teleph.  Co., 

ante,  p.  404. 

Petition  for  mandamus. 

Wilson  &  Hally  for  the  relator. 

Wales  &  Wales^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by  Tylee,  J. : 
This  case  was  heard  on  the  bill,  answer  and  agreed  state- 
ment of  facts. 

The  relator  and  the  defendant  are  corporations  chartered 
and  existing  xmder  the  laws  of  the  State  of  New  York. 
The  former  as  a  telegraph  company,  since  January,  1887, 
and  the  latter  as  a  telephone  company,  since  January,  1886, 
have  been  doing  business  in  this  State  in  compliance  with 
its  laws,  with  offices  in  the  town  of  Rutland,  The  defend- 
ant, for  certain  fixed  and  uniform  prices,  had  placed  its 
telephone  in  public  and  private  buildings  and  places  of 
business  in  said  town,  and  connected  them  with  its  central 
office.  It  had  also  connected  the  Western  Union  Telegraph 
Company  with  its  central  office,  so  that  the  latter  company 
and  its  patrons,  at  the  date  of  this  petition,  enjoyed  all  the 
privileges  and  profits  to  be  derived  from  such  connection. 
In  February,  1888,  the  relator  requested  the  defendant  to 
place  a  telephone  in  its  office  in  Rutland,  and  connect  the 
same  with  its  central  office,  and  to  grant  to  the  relator  and 
its  patrons  the  privileges  accorded  to  others,  tendered  to 
the  defendant  payment  for  such  use  and  service,  and 
offered  to  comply  with  all  reasonable  rules  and  regulations 
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of  the  defendant  company.  The  latter  refused  this  request 
for  the  reasons  stated  in  its  answer,  and  specifically  set 
forth  in  the  exhibits  "A"  and  "B,"  except  on  the  condi- 
tions mentioned  in  exhibit  "B." 

The  defendant  is  the  licensee  by  contract  ''A"  of  the 
American  Bell  Telephone  Company,  a  corporation  created 
by  and  existing  under  the  laws  of  Massachusetts.  It  is 
provided  in  said  contract  that  no  office  or  line  of  the  defend- 
ant can  be  connected  with  any  telegraph  wire,  except  by 
lines  of  the  licensor  or  parties  specially  designated  by  it  for 
this  purpos.e,  and  that  no  telegraph  company,  unless 
specially  permitted  by  the  licensor,  can  be  a  subscriber  of 
the  defendant,  and  so  entitled  to  the  use  of  its  telephone ; 
that  the  licensor  in  and  by  said  contract  reserved  to  itself 
the  exclusive  right  to  build  and  have  built  all  lines  con- 
necting the  various  offices  of  the  defendant  with  telegraph 
offices,  and  the  right  to  operate  such  connecting  lines  ;  and 
further  reserved  the  title  and  ownership  of  all  lines  which 
should  be  built,  connecting  the  offices  of  said  company  with 
telegraph  offices. 

The  contract  further  provides  that,  in  case  of  violation  by 
the  defendant  of  any  of  its  terms  and  conditions,  such  viola- 
tion shall,  in  the  election  of  the  licensor,  after  certain  pre- 
scribed notice,  work  a  forfeiture  of  all  its  rights  under  the 
contract,  and  subject  the  defendant  to  other  serious  loss 
and  damage.  The  defendant  claims  in  the  answer  that  it  is 
legally  prevented  and  restrained  from  connecting  any  of  its 
offices  with  any  telegraph  company's  office,  and  from 
allowing  any  telegraph  company  to  become  one  of  its  sub- 
scribers, except  by  and  and  with  the  special  permission  of 
the  American  Bell  Telephone  Company,  its  licensor,  and 
that  such  permission  in  this  case  has  not  been  given. 

Said  exhibit  "B"  contains  the  restriction  that,  "They 
are  not  to  be  used  for  any  toll  or  consideration  to  be  paid 
by  any  person,  other  than  the  subscriber,  nor  for  furnish- 
ing any  part  of  the  work  of  collecting,  transmitting  or 
delivering  any  message  in  respect  of  which  any  toll  or  con- 
sideration has  been  or  is  to  be  paid  to  any  party  other  than 
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the  exchange,  nor  for  transmitting  market  quotations  or 
news  for  sale,  pnblication  or  distribution,  nor  for  calling 
messengers,  except  from  the  central  office,  nor  for  perform- 
ing any  other  service  in  competition  with  service  which  the 
exchange  may  undertake  to  perform." 

The  W.  U.  Tel.  Co.'s  office  in  Rutland,  by  an  arrange- 
ment with  the  respondent  and  the  Am.  Bell  Telph.  Co.,  is 
furnished  with  a  telephone,  and  is  connected  with  the  cen- 
tral telephone  and  connecting  lines,  for  the  purpose  of 
transmitting  and  deliveriag  telegraph  messages  from  the 
subscribers  and  other  customers  of  the  exchange  at  Rut- 
land to  said  W.  U.  Tel.  Co.,  and  transmitting  messages 
from  the  latter  company  to  such  subscribers  and  customers, 
for  the  consideration  of  two  cents  for  each  message  so 
delivered  by  telephone.  The  W.  U.  Tel.  Co.  pays  the 
respondent  two  cents  for  each  message,  and  said  Am.  Bell 
Teleph.  Co.  15  per  cent,  on  all  the  tolls  received  for  trans- 
mitting such  messages  over  the  lines  of  said  W.  U.  Tel. 
Co.,  of  which  15  per  cent,  the  respondent  is  to  receive  50 per 
cent. 

The  relator  claims  that  the  defendant,  having  come  into 
this  State  and  established  a  telephone  system  under  our 
laws,  erected  its  lines  and  a  central  office  in  Rutland,  has 
become  a  public  servant,  a  common  carrier  of  speech  for 
hire,  and  is  bound  to  serve  all  persons  and  corporations 
alike,  upon  their  tender  of  equal  pay  for  equal  service, 
and  a  compliance  with  the  defendant' s  rules  and  regula- 
tions. On  the  other  hand,  the  defendant  claims  that  its 
powers  are  restricted  by  the  terms  of  its  license  ;  that  its 
licensor,  being  the  exclusive  owner  of  its  patents  and  prop- 
erty, had  a  right  to  grant  to  the  defendant  such  limited  use 
thereof  as  it  pleased.  The  question  here  presented  is  not 
a  new  one.  Counsel  for  the  respective  parties  have,  with 
great  diligence  and  firmness,  brought  together  in  their 
brie&  all  the  decided  cases  in  this  country  that  can  throw 
light  on  the  subject. 

The  principle  contended  for  by  the  relator  has  frequently 
been  applied  to  railroads  and  other  carriers  of  persons  and 
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freight.  It  was  held  in  Bennett  v.  Button,  10  N.  I 
that  the  proprietors  of  a  stage  coach,  who  held  then 
out  as  common  camera  of  passengers,  are  bound  to  i 
all  who  require  a  passage,  so  long  as  they  have  rooi 
there  is  no  legal  excuse  for  a  refusal,  and  it  is  uot  a 
excuse  that  they  run  their  coach  in  connection  with  a 
coach,  which  extends  the  line  to  a  certain  place,  ani 
agreed  with  the  proprietor  of  such  other  coach  not  to 
passengers  who  come  from  that  place  on  certain  days, 
they  come  in  his  coach. 

In  the  case  of  New  Eng.  Exp.  Co.  v.  MaiTie  CerU. 
Co. ,  57  Maine,  188,  the  defendant  let  to  the  Eastern  1 
Company,  for  four  years,  the  exclusive  use  of  a  certi 
«nite  apartment  in  a  car  attached  to  each  of  its  pa 
trains  for  the  purpose  of  transporting  the  exprei 
pany's  messenger  and  merchandise,  and  agreed 
would  not^  during  the  continuance  of  such  contract, 
space  in  any  car  on  its  passenger  trains  to  any  other 
carrier ;  and  the  defendant,  before  the  expiration 
contract,  but  after  reasonable  notice,  refused  to 
upon  any  terms,  from  the  New  England  Express  Cc 
such  packages  as  are  usually  carried  by  express  cob 
to  be  transported  by  its  passenger  trains.  It  was  h 
"  common  carriers  are  bound  to  carry  indifferently 
the  usual  range  of  their  business,  for  a  reasonable  ■ 
sation,  all  freight  offered,  and  all  passengers  w 
apply.  ■  For  similar  equal  services  they  are  entitle* 
same  compensation.  All  applying  have  an  equal  ri 
transported  or  to  have  their  freight  transported  in  t 
of  their  application."  *  *  *  "The  very  defii 
a  common  carrier  excludes  the  idea  of  the  right 
monopolies,  or  to  give  special  and  unequal  prefere' 
implies  indifference  as  to  whom  they  may  servCj 
equal  readiness  to  serve  all  who  may  apply. 
They  cannot,  having  the  means  of  transporting  a 
from  those  who  may  apply,  some  whom  they  ■" 
reject  others  whom  they  can,  but  wUl  not,  carr; 
cannot  rightfully  confer  a  monopoly  upon  indivl 
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corporations."  See  also  Saiidford  v.  Railroad  Co.^  24 
Penn.  St.  Rep.  378. 

In  the  case  of  Southern  Exp.  Co.  v  Memphis^  etc.  R,  R. 
Co. ,  8  Fed.  Rep  799,  the  complainant,  an  express  company, 
had  been  tor  many  years  engaged  in  carrying  on  an  express 
business  over  the  defendant  s  railroad.  No  written  contract 
was  ever  entered  into  between  the  parties,  but  the  business 
was  carried  on  without  objection,  and  upon  terms  mutually 
satisfactory,  until  some  time  in  the  year  1880,  when  the 
defendant  asserted  its  own  right  to  transact  all  the  express 
business  upon  its  line,  and  attempted  to  eject  the  complain- 
ant therefrom.  Upon  the  application  of  the  complainant 
a  temi)orary  injunction  was  granted ;  and,  upon  a  motion 
to  dissolve  the  same,  McCbaby,  J.,  said  that  it  was  the  duty 
of  the  defendant,  as  a  public  servant,  to  receive  and  carry 
goods  for  all  i)ersons  alike,  without  injurious  discrimination 
as  to  rates  or  terms ;  that  railroad  companies  must  carry 
express  packages  and  the  messenger  in  charge  of  them,  for 
all  express  companies  that  apply,  on  the  same  terms,  unless 
excused  by  the  fact  that  so  many  apply  it  is  impossible  to 
accommodate  all. 

The  same  was  held  in  Samuel  et  al.  v.  Louisville  and  JV. 
R.  R.  Co.,  31  Fed.  Rep.  67,  where  defendant  discriminated 
against  one  of  two  rival  lines  of  steamboats  by  charging  it 
fifty  cents  a  hundred  more  for  freight  than  the  other.  Also, 
where  a  railroad  company  has  established  commutation 
rates  for  a  particular  locality,  and  sold  commutation  tickets 
thereat  to  the  public,  the  refusal  of  such  a  ticket  to  a  par- 
ticular individual,  under  the  same  circumstances  and  upon 
the  same  conditions  as  such  tickets  are  sold  to  the  rest  of 
the  public,  is  an  unjust  discrimination  against  him,  and  a 
violation  of  the  principles  of  equality  which  tTtie  company 
is  bound  to  observe  in  the  conduct  of  its  business.  Atwater 
V.  Del.^  Lack.  <fe  West.  R.  R.  Co.,  4  East.  Rep.  186.  In 
McCoy  y.  C,  L,  ^.  L.  &  C.  R.  R.  Co.,  22  Am.  Law  Reg. 
725,  it  was  held  that  a  railroad  company  was  bound  to  trans- 
I)ort  over  its  road  and  deliver  to  all  stock  yards,  at  a  certain 
point  reached  by  its  line,  all  live  stock  consigned  which 
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shippers  desired  to  consign  to  them,  upon  equal  terms  and 
in  like  manner,  and  it  cannot  bind  itself  to  perform  this 
duty  for  one  to  the  exclusion  of  another  and  competing 
yard ;  and  in  ITays  v.  Penn.  H.  H.  Co.,  22  Am.  Law  Reg. 
30,  it  was  held  that  a  railroad,  though  owned  by  a  corpora- 
tion, is,  in  a  qualified  sense,  o  public  highway,  constructed 
for  public  uses,  and  everybody  constituting  part  of  the 
public  for  whose  benefit  it  was  authorized  is  entitled  to  an 
equal  and  impartial  participation  in  the  use  of  the  facilities 
it  is  capable  of  affording.  A  discrimination  in  the  rates  of 
freight  between  the  same  points  is  unreasonable  and  unjust. 

The  same  rule  has  been  applied  to  gas-light  companies. 
Where  a  citizen  has  made  all  necessary  preparations  to 
receive  and  use  gas  in  his  store  or  residence  upon  the  line 
of  a  company's  pipes,  upon  his  compliance  with  the  reason- 
able terms  and  rules  of  the  company,  the  latter  is  bound  to 
furnish  him  gas.  Shepard  v.  Milwaukee  Oas-light  Co.^  6 
Wis.  539 ;  The  People  v.  Manhattan  Gas-light  Co.,  45 
Barb.  137. 

A  case  more  directly  in  point  is  that  of  Friedman  v. 
Gold  &  Stock  Tel.  Co.,  32  Hun,  4,  where  a  suit  was  brought 
to  restrain  the  removal  of  two  instruments  in  plaintiff's 
place  of  business.  It  was  held  that  the  defendant,  being  a 
public  corporation,  could  make  no  distinction  in  respect  to 
persons  who  wish  to  partake  of  the  privileges  which  it  was 
created  to  furnish,  but  owed  the  duty  impartially  to  grant 
to  all  who  complied  with  its  rules,  the  privileges  furnished. 
See,  also,  Smith  against  the  same  defendant,  42  Hun, 
454,  which  was  a  suit  brought  to  restrain  the  removal  of  "a 
ticker"  or  reporting  instrument,  maintained  and  operated 
by  the  defendant,  and  from  doing  or  failing  to  do  any  act 
which  would  in  any  way  interfere  with  the  receipt  by  the 
plaintiff  of  the  quotations  of  the  New  York  Stock  Exchange.' 
The  court,  in  commenting  upon  the  obligations  of  corpora- 
tions to  the  public,  said :  * '  These  obligations  do  not  rest 
on  contract,  but  on  the  ground  that  when  one  is  engaged 
in  a  business,  public  in  its  nature,  he  must,  if  public  i)olicy 
requires,  serve  the  public  impartially." 
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The  case  of  State,  ex  rel.  Am.  Tin.  Tel.  Co.  v.  Bell 
Tdeph.  Co.  of  Mo.,  22  Albany  Law  Journal,  363,  was  an 
application  for  mandamus  to  compel  the  defendant  to  con- 
nect the  plaintiff  s  office  with  its  wires,  and  give  it  the  use 
of  telephonic  facilities.  The  defendant  contended  that  it 
could  not  be  compelled  to  do  so,  because  by  the  terms  of  its 
license  from  the  patentee  of  the  invention  it  was  forbidden 
to  connect  with  any  telegraph  office  or  permit  any  telegraph 
company  to  become  one  of  its  subscribers.  Thatee,  J. ,  said : 
"In  my  judgment,  this  clause  of  the  contract  is  indefensible 
when  called  in  question  by  any  person  or  corporation  injur- 
iously affected  thereby.  In  so  far  as  the  contract  between 
the  resx>ondent  and  the  patentee  compels  the  former  to  dis- 
criminate against  one  class  of  its  would-be-customers,  and 
to  deny  them  the  same  privileges  and  service  which  it 
acccrds  to  others,  the  contract  is  invalid.  It  is  not  possible 
to  admit  the  principle  that  a  railroad,  telegraph  or  tele- 
phone company,  may  avoid  the  performance  of  any  part  of 
the  paramount  duty  they  owe  to  the  entire  public  by  con- 
tract obligations  which  they  may  enter  into,  even  with  the 
patentee  of  an  invention.'' 

In  IJouisvUle  Transfer  Co.  y.  Am.  Dist.  Teieph.  Co., 
24  Albany  Law  Journal,  283,  the  plaintiff  was  a  proprietor 
of  public  omnibuses  and  carriages,  and  the  defendant  was 
a  telephone  company,  and  also  proprietor  of  public  car- 
riages. Upon  an  application  by  plaintiff  for  an  injunction 
to  restrain  the  defendant  from  removing  its  telephone  from 
the  plaintiffs  office,  and  from  refusing  to  transact  its 
(plaintiffs)  telephone  business  pursuant  to  contract,  the 
defendant  insisted  that  a  mere  rival  in  one  branch  of  its 
business  could  not  force  it  to  afford  it  facilities  which  it 
had  provided  for  another  branch  of  its  business.  The  court 
said:  "The  real  contention  between  the  plaintiff  and  defend- 
ant is  confined  to  their  carriage  and  coup6  service;  the 
defendant  insisting  that,  as  against  the  plaintiff,  a  rival  in 
that  business,  it  has  the  right  to  a  monopoly  in  the  use  of 
its  own  telephone  methods  of  conmiunicating  and  receiving 

orders  for  coupes ;  that  a  mere  rival  in  one  branch  of  its 
VOL.  II — 28. 
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business  cannot  force  it  to  afford  io  the  facilities  which  it 
has  provided  for  another  branch  of  its  business  j  *  *  ♦ 
that  defendant  is  engaged  in  two  distinct  employments — 
one  in  ox)erating  a  telephone  exchange,  and  the  other  in 
operating  carriage  or  coupe  service.  Plaintiff  and  defend- 
ant are  not  rivals  in  the  former  business,  and  as  to  that 
part  of  defendant's  business,  it  occupies  the  same  i)06ition 
toward  the  plaintiff  as  it  does  toward  the  rest  of  the  public ; 
that  defendant  is  a  quasi  public  servant,  and  as  such  is 
bound  to  serve  the  general  public,  including  plaintiff,  on 
reasonable  terms,  with  impartiality;  that  defendant  is 
governed  by  the  principles  of  the  law  of  common  carrier." 
In  Chesapeake  &  Potonuic  Teleph.  Co.  t.  B.  Jb  O.  Td. 
Co;  66  Md.  899,  the  court,  holding  the  same  view,  said: 
^^The  telegraph  and  telephone  are  important  instruments 
of  commerce,  and  their  service  as  such  has  become  indis- 
pensable to  the  commercial  public.  They  are  public 
vehicles  of  intelligence,  and  they  who  own  or  control  them 
can  no  more  refuse  to  i)erform  impartially  the  functions 
that  they  have  assumed  to  discharge  than  a  railway  com- 
pany, as  a  common  carrier,  can  rightfully  refuse  to  perform 
its  duty  to  the  public.  *  *  *  They  have  no  i)ower  to 
discriminate,  and,  while  offering  readily  to  serve  some, 
refuse  to  serve  others." 

A  recent  case,  and  and  one  relied  upon  by  the  relator's 
counsel,  is  that  of  JSoZf.  A  O.  Td.  Co.  t.  BM  Teleph.  Co., 
24  Am.  Law  Reg.  573,  Circuit  Court,  E.  D.  Mo.,  which 
arose  upon  a  state  of  facts  nearly  identical  with  those  in  the 
case  at  bar.  Bbewer,  J.,  in  giving  the  opinion  of  the  court, 
from  which  Treat,  J.,  dissented,  said:  " Now,  the  ques- 
tion is  whether  the  court  can  compel  this  defendant^  doing 
the  telephone  business  of  this  city,  to  establish  communica- 
tion with  any  other  individual  or  company  than  that  i)er- 
mitted  by  its  license  from  the  patentee.  I  believe  fully  in 
the  sacredness  of  property,  but  I  think  all  property  stands 
upon  an  equal  basis,  whether  that  property  consists  of  gold 
dollars  in  your  pocket,  real  estate  or  the  ownership  of  a 
patent.      There  is  no  peculiar  sanctity  hovering   over  or 
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attaching  to  the  ownership  of  a  patent.  It  is  simply  a 
property  right,  to  be  protected  as  such.  Starting  from  that 
as  a  basis,  while  every  property  owner  may  determine  for 
himself  to  what  he  will  devote  his  prox)erty,  yet  the  moment 
he  puts  that  proi)erty  into  what  1  may,  for  lack  of  a  better 
expression,  define  as  the  channels  of  commerce,  that  moment 
he  subjects  that  property  to  the  laws  which  control  com- 
mercial transactions.     *    *    *" 

A  telephonic  system  is  simply  a  system  for  the  transmis- 
sion of  intelligence  and  news.  It  is,  perhaps,  in  a  limited 
sense,  and  yet  in  a  strict  sense,  a  common  carrier.  It  must 
be  equal  in  its  dealings  with  all.  It  may  not  say  to  the 
lawyers  of  St.  Louis:  ^  my  license  is  to  establish  a  telephonic 
system  open  to  the  doctors  and  the  merchants,  but  shut- 
ting out  you,  gentlemen  of  the  bar.'  The  moment  it  estab- 
lishes a  telephonic  system  here,  it  is  bound  to  deal  equally 
with  all  citizens  in  every  department  of  business;  and  the 
moment  it  o{)ened  its  telephonic  system  to  one  telegraph 
company  that  moment  it  put  itself  in  a  position  where  it 
was  bound  to  open  its  system  to  any  other  telegraph  com- 
pany tendering  equal  pay  for  equal  service. 

"  So  my  conclusion  is  that,  notwithstanding  the  terms  of 
this  license,  which  seemed  to  inhibit  it  from  dealing  or 
giving  its  telephonic  privileges  to  any  other  telegraph  com- 
pany than  the  Western  Union,  the  moment  it  established 
its  telephonic  system  here,  that  moment  it  compelled  itself 
to  resi)ond  to  the  demands  of  any  telegraph  company  or  any 
individual  in  the  city  tendering  to  it  equal  pay  for  equal 
privileges.  The  application  for  mandamus  wiU  be  sus- 
tained." 

The  Supreme  Court  of  Nebraska  has  rendered  a  similar 
decision  in  8t€Ue  t.  Neb.  Teleph.  Co.,  reported  in  24  Am. 
Law  Reg.  262.  The  same  question  was  before  the  Supreme 
Court  of  Pennsylvania  in  JBeU  Teleph^  Co.  t.  Common^ 
wealth  of  JPenn.,  7  East.  R.  672,  which  contains  a  full 
review  of  the  decided  cases  and  in  which  the  same  doctrine 
is  held.    See,  also,  People,  ex  reL  Postal  Tel.  Cable  Co. 
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V.  Hudson  River  TeL  Co.,  19  Abbott's  New  Cases,  466, 

decided  in  1887. 

The  rale  of  law  recognized  in  the  foregoing  cases  does  not 
in  any  wise  conflict  with  section  4884  of  the  Rev.  St.  of  the 
U.  S.,  which  in  snbstance  provides  that  every  patent  shall 
contain  a  grant  to  the  patentee,  his  heirs  and  assigns,  of 
the  exclusive  right  to  make,  nse  and  vend  the  invention 
or  discovery  throughout  the  U.  S.;  nor  will  the  decision 
of  the  U.  S.  Supreme  Court  in  OayUr  et  aL  v.  Wildery 
61  U.  S.  478,  that  the  monoi)oly  of  making,  using  and 
vending  an  invention  or  discovery  created  by  this  statute 
is  all  there  is  of  a  patent ;  that  it  is  the  power  to  exclude 
others  from  using  the  products  of  his  labor  without  his 
consent  which  constitutes  the  whole  property  of  a 
patentee.  It  is  true  that  the  owner  may  divide  his  right, 
conveying  to  one  the  right  to  make,  to  another  the  right 
to  use,  and  to  another  the  right  to  vend ;  that  he  may 
limit  the  time  and  the  territory  within  which  the  subject 
of  his  patent  may  be  used.  Adams  v.  BurJcCy  84  U.  S. 
453 ;  Mitchell  v.  Hawley^  83  U.  S.  644 ;  NicJce  v.  Klein- 
Jcnecter^  7  Official  Gfazette  U.  S.  Pat.  Office,  1098 ;  Game  welt 
Fire  Alarm  Tel.  Co.  v.  Brooklyn^  14  Fed.  Rep.  256.  As  to 
the  right  of  the  owner  of  a  patent  to  limit  the  purpose 
for  which  it  may  be  used,  the  case  of  Pope  Manvfaclnr- 
ing  Co.  v.  Owsley  (Cir.,  Ct.  N.  D.  111.),  27  Fed.  Rep.  100,  ia 
in  point.  There  it  was  held  that  where  a  license  does  not 
purport  to  give  an  unlimited  right  to  the  use  of  the  patent, 
but  restricts  the  right  to  machines  of  certain  descriptions, 
when  the  licensee  makes  machines  not  in  conformity  to  his 
license,  but  within  the  patent,  he  not  only  violates  his 
express  covenant  not  to  do  so,  but  violates  the  i)atent. 
These  general  principles  of  law  are  specially  applicable 
to  patents  and  patented  articles  designed  for  private  use. 

The  case  most  relied  upon  by  the  defendant  is  Am^ 
Mapid  Tel.  Co.  t.  Conn.  Teleph.  Co.,  49  Conn.  352,  in 
which  the  facts  are  like  those  in  the  case  at  bar.  After  stating 
the  grounds  upon  which  the  application  for  mandamus 
was  claimed,  which  were  the  same  as  in  this  case,  Pardee, 
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J.,  said:  "But  the  proi)erty  of  the  American  Bell  Tele- 
phone Company  is  absolute  and  exclusive ;  it  can  rent  or 
sell  it,  in  whole  or  in  part ;  it  can  refuse  to  make  or  use,  or 
to  allow  any  one  else  to  make  or  use,  the  telephone  de- 
scribed in  it;  or  it  can  make  and  sell  one^  and  no  more, 
and  put  such  restrictions  as  it  pleases  upon  the  time, 
place  and  manner  of  using  that ;  and  it  was  the  privilege 
of  the  Connecticut  Telephone  Company  to  purchase  from 
it  even  the  most  limited  right  to  use  one  or  more  of  its 
instruments,  and  it  is  not  within  the  power  of  the  court 
either  to  enlarge  or  diminish  the  purchase."  The  learned 
judge  reasons  that  the  position  of  the  defendant,  which,  by 
its  contract  with  the  licensor,  has  only  a  limited  right  to  the 
patent,  is  unlike  that  of  a  railroad  company  which  under- 
takes to  put  limitations  ujwnthe  use  of  property  absolutely 
its  own.  But  if  this  is  correct  reasoning,  it  follows  that  the 
licensor  may  discriminate  between  different  classes  of  busi- 
ness men,  and  indeed  between  different  men  of  the  same 
class. 

Patents  are  property,  and  the  right  to  sell  or  lease  them 
is  subject  to  the  same  restrictions  as  other  property. 
The  patentee  cannot  lease  them  for  any  use  that  contra- 
venes principles  of  public  policy.  If  he  leases  them  for  a 
public,  rather  than  an  individual  use,  he  thereby  gives  the 
use  to  the  whole  public.  In  this  case  the  American  Bell 
Telephone  Company  might  have  licensed  its  patent  to  the 
defendant,  so  the  latter  alone  could  have  used  it ;  but  when 
it  went  beyond  this,  and  licensed  the  defendant  to  use  it 
for  the  public,  it  in  fact  licensed  it  for  all  who  desired  its 
use,  and  offered  compliance  with  reasonable  conditions. 
The  license,  with  the  restrictive  clause  therein,  cannot  be 
regarded  as  the  measure  of  the  defendant's  duty  to  the 
public.  On  grounds  of  public  policy,  which  controls  all 
public  carriers,  that  clause  in  the  contract  in  question  is 
held  void,  so  that  the  license  stands  precisely  as  if  the 
restrictive  clause  were  not  contained  in  it.  In  the  view  of  the 
case  which  we  have  taken,  it  seems  unnecessary  to  make 
the  Bell  Telephone  Company  a  party  to  these  proceedings. 
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It  is  therefore  ordered  that  a  peremptory  mandamus,  in  the 
usual  form,  issue  out  of  this  court  under  the  hand  and  seal 
of  the  clerk  thereof  to  the  said  defendant,  the  New  England 
Telephone  &  Telegraph  Company,  commanding  and  requir- 
ing it,  on  payment  to  it  by  the  relator,  the  Commercial 
Union  Telegraph  Company,  of  its  usual  and  proi)er 
charges,  and  on  compliance  with  its  proper  rules  and  r^u- 
lations,  to  place  one  of  its  telephone  instruments,  with  the 
usual  and  proper  wires  and  connections,  in  the  relator's 
office  in  Rutland  aforesaid,  and  to  connect  the  same  with 
its  central  office  in  said  Rutland  in  such  a  manner  that  the 
relator,  its  patrons,  and  other  persons  wishing  to  transact 
business  with  the  relator,  may  have  the  same  benefits  and 
privileges  to  be  derived  therefrom  that  are  accorded  to  others 
who  have  and  ujo  the  defendant's  telephones. 


Note. — Contracts  of  local  telephone  companies  with  their  licensors,  bj 
which  they  agree  to  discriminate  against  certain  telegraph  companies  and 
in  favor  of  others,  have  been  declared  invalid  in  the  following  cases  so  far 
reported  in  this  series :  Maryland —  C^eaapeate  A  Pot.  Tdeph.  Co.  v.  B. 
dt  O.  Td,  Co.,  ante,  p.  416.  'MiaaoTJEi— State,  ex  reL  Am,  Un.  TeL  Co.  t. 
Bell  TeUph.  Co.,  vol.  1,  p.  804,  note ;  State,  ex  reL  B.  A  0.  Tel.  Co.  v.  BeZ/ 
Teleph.  Co.,  ante,  p.  404.  Ohio  ^ State,  ex  ret.  Am.  Un.  TeL  Co.  v.  BeU 
Teleph.  Co.  et  al,  vol.  1,  p.  S99.  Pennsylvania — Bell  Teleph.  Co.,  of 
Phila.  V.  Commonwealth,  ex  rel.  cfte.,  ante,  p.  407.  Yebmont  — Com.  Un. 
Tel.  Co.  ▼.  Commonwealth,  ex  rel,  dtc,  above  reported. 

The  contrary  was  decided  in  CONNBCIICUT—Am.  Bapid  TeL  Co.  t. 
Conn.  Tel^Ti.  Co.,  voL  1,  p.  890. 
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FbANKLIN  V.    NOBTHWESTEBN    TeLEPHOITE  COMPANY. 

^owa  Supreme  Court,  June  14, 1886, 
(69  Iowa,  97.) 
"Telegraph"  inclxtdes  "telephone." 

A  statute  providing  that  actions  against  telegraph  companies  may  he 
brought  in  any  county  through  which  its  line  passes  is  broad  enough  to 
include  telephone  companies. 

Case  of  this  series  cited  in  opinion:  Iowa  Union  Teleph,  Co.  y.  State 
Board,  ToL  1,  p.  799. 

Action  to  recover  for  labor  rendered  by  plaintiff  for  the 
defendant  nnder  a  written  contract.  The  action  was  brought 
originally  before  a  justice  of  the  peace  of  Harrison  town- 
ship, Harrison  county.  Judgment  was  rendered  for  the 
plaintiff.  An  appeal  was  taken  by  the  defendant  to  the 
Circuit  Court,  and  judgment  was  again  rendered  for  the 
plaintiff.    The  defendant  appeals  to  this  court. 

J.  W.  BarnTiart^  for  appellant. 

Charles  MacJcemie  and  8.  H.  Cochran^  for  appellee. 

Adams,  Ch.  J.:  The  case  involves  less  than  $100,  and 
comes  to  us  upon  a  certificate  of  appeal.  The  questions 
presented  pertain  to  the  jurisdiction  of  the  justice  of  the 
peace,  and  to  the  jurisdiction  of  the  Circuit  Court.  The 
defendant  is  a  corporation  organized  under  the  laws  of 
Iowa,  and  having  its  principal  place  of  business  in  Ida 
county;  and  it  contends  that  neither  the  justice  of  the 
I)eace  of  Harrison  county  nor  the  Circuit  Court  of  Harrison 
county  had  jurisdiction  to  try  the  case.  Sections  3507  and 
3613  of  the  code  provide  that  the  jurisdiction  of  a  justice  of 
the  i)eace  does  not  embrace  suits  for  the  recovery  of  money 
against  actual  residents  of  any  other  county,  except  that, 
upon  written  contracts  stipulating  for  payment  at  a  particu- 
lar place,  suit  may  be  brought  in  the  township  where  the 
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payment  was  agreed  to  be  made.  The  defendant,  being  a 
corporation  organized  nnder  the  laws  of  Iowa,  and  having 
its  principal  place  of  business  in  Ida  connty,  is  to  be 
regarded  as  a  resident  of  that  connty.  The  contract  sued 
on  does  not  proMde  for  payment  at  a  i)articnlar  place. 
Such  being  the  facts,  the  justice  of  the  peace  manifestly  did 
not  have  jurisdiction,  unless  the  jurisdiction  was  conferred 
by  other  provisions. 

Section  2582  of  the  Code  provides  that  actions  may  be 
brought  against  telegraph  companies  in  any  county  through 
which  the  line  passes  or  is  operated.  In  the  case  at  bar  it 
was  shown  that  the  defendant's  line,  though  not  open  for 
general  business,  passed  through  Harrison  county,  and  was 
operated  in  that  county.  In  Telephone  Co.  t.  Board  of 
JEqualiziUiofiy  67  Iowa,  250,  it  was  held  that  a  telephone 
company  was  to  be  regarded,  for  the  purpose  of  taxation,  as 
coming  under  the  denomination  of  a  telegraph  company, 
within  the  meaning  of  the  statute.  We  are  not  able  to  see 
why  the  reasoning,  as  applied  to  that  case,  based  upon  the 
substantial  identity  of  telegraphic  and  teleph<Hiic  modes  of 
communication,  would  not  be  applicable  to  this.  If  we  are 
correct  in  this,  a  telephone  company  may  be  sued  in  any 
county  through  which  the  company's  line  passes,  and  it 
would  not  be  disputed  that  the  district  and  circuit  courts 
of  the  counties  would  have  jurisdiction  of  such  suits. 
Whether  a  justice  of  the  peace  would  have  jurisdiction  is 
one  of  the  questions  controverted  ;  but  it  api)ears  to  us 
that,  under  the  reasoning  in  Sunt  v.  Farmers^  Ins.  Co.,  67 
Iowa,  742,  he  would.  If  the  justice  of  the  peace  had  juris- 
diction, as  we  think  he  did,  it  follows  that  on  appeal  the 
Circuit  Court  had  jurisdiction. 

Affirmed. 


Note. —  The  English  case  of  The  Attomey-Oeneral  'Informant)  t.  The 
Edison  Telephone  Company  of  London  ^  Limited,  Exchequer  Division,  Dec 
20,  1880,  43  Law  Times,  687,  is  extensively  cited  and  is  a  very  interesting 
case  on  account  of  the  extended  discussion  of  the  nature  of  the  telephone. 

The  question  at  issue  was  the  same  as  that  in  the  case  above  reported,  to 
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"wit,  the  application  to  the  telephone  of  statutes  pertaining  to  and  using 
the  word  '*  telegraph." 

The  following  is  the  decision  in  full : 

The  Attorney-General  (Sir  H.  James,  Q.  C.)  the  Solicitor-General  (Sir  F. 
Herschell,  Q.  C.)  Kay,  Q.  C,  C.  T.  Simpson,  W.  W.  Earslake  and  Moulton 
Appeared  for  the  Crown. 

Benjamin,  Q.  C,  and  Cozens-Hardy,  for  the  defendant  company. 

The  facts,  arguments  and  various  acts  of  parliament  are  sufficiently  set 
out  in  the  judgment  of  the  court  (Pollock,  B.,  and  Stephen,  J.)  which  was 
now  read  hy 

Stkfhkn,  J.:  This  was  an  information  filed  by  the  Attorney-General 
against  the  Edison  Telephone  Company  of  London  (Limited)  and  heard 
before  my  brother  Pollock  and  myself  on  the  29th  Nov.  and  the  follow- 
ing days.  The  facts  were  not  in  dispute,  and  they  were  as  follow :  The 
defendant  company  was  formed  in  Aug. ,  1879,  for  the  purpose  of  working 
t^ro  patents  granted  to  Mr.  Edison — namely,  one  on  the  80th  July,  1877, 
"  for  the  invention  of  improvements  in  instruments  for  controlling,  by 
sound,  the  transmission  of  electric  currents  and  the  reproduction  of  corres- 
ponding sounds  at  a  distance ;"  and  the  other,  on  the  15th  July,  1878,  "  for 
the  invention  of  improvements  in  telephones  and  apparatus  employed  in 
electric  circuits.**  The  nature  of  the  instruments  patented  and  the  manner 
in  which  they  are  used  by  the  company  are  as  follow :  The  telephonic 
apparatus  consists  of  three  parts  —  namely,  first,  an  instrument  called  a 
transmitting  instrument,  into  which  a  person  speaks ;  secondly,  an  ordi- 
nary telegraphic  wire  through  which  an  electric  current  passes ;  thirdly,  an 
instrument  called  a  receiving  instrument,  at  which  another  person  hears 
sounds.  The  transmitting  instrument  consists  of  a  mouth  piece,  into 
which  the  i)er9on  using  the  instrument  speaks ;  a  t3rmpanum  or  disc, 
which  vibrates  under  the  impulse  of  the  words  spoken ;  and  a  substance 
brought  into  the  lightest  possible  contact  with  the  tympanum,  and  also 
brought  into  relation  with  the  electric  wire,  the  nature  of  which  substance 
is  such  that  the  vibrations  of  the  tympanum  are  by  its  means  represented  by 
variations  in  the  electric  current  in  the  wire.  The  wire  is  exactly  like  any 
other  telegraphic  wire.  The  receiving  instrument  consists  of  a  cylinder  of 
chalk,  which  is  damped  by  some  chemical  liquid,  and  is  capable  of  being 
made  to  revolve  by  clock-work :  a  metal  disc  which  touches  the  cylmder 
of  chalk,  and  a  tympanum.  When  the  apparatus  is  to  be  used  the  chalk 
cylinder  is  made  to  revolve,  whereby  friction  is  produced  between  the 
surface  of  the  cylinder  and  the  disc  which  touches  it.  The  electric  current 
passes  from  the  wire  into  the  chalk,  and  as  it  passes  decomposes  a  part  of 
the  liquid  by  which  the  chalk  is  moistened.  The  amount  of  decomposition 
is  greater  or  less  according  to  the  variations  produced  in  the  current  by 
the  vibrations  of  the  tympaniim  at  the  transmitting  end.  The  decomposi- 
tion of  the  fluid  varies  the  degree  of  friction  between  the  chalk  cylinder  as 
it  revolves  and  the  metal  disc  applied  to  it.  These  variations  are  repre. 
sented  by  vibrations  in  the  metal  disc,  and  these  vibrations  cause  the 
tympanum  at  the  receiving  end  to  vibrate  in  correspondence  with  the 
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vibrations  of  the  tympanum  at  the  transmitting  end,  and  so  to  emit  sounds, 
equivalent  to  those  which  are  uttered  at  the  transmitting  end.  The  sounds 
so  reproduced  differ  from  the  soimds  uttered  by  the  speaker,  but  they  repro- 
duce these  sounds  with  such  precision  and  completeness  that  the  voices  of 
different  speakers  at  the  transmitting  end  can  be  recognized  and  distin- 
guished from  each  other  at  the  receiving  end.  This  account  of  the  appar- 
atus used  by  the  telephone  coixrp&nj  would,  of  course,  be  altogether  incom- 
plete for  scientific  purposes,  but  it  is,  we  think,  sufficient  for  the  purpose 
of  explaining  our  judgment.  We  must  now  state  the  manner  in  which 
the  apparatus  described  is  used  by  the  company.  They  have  a  central 
office  in  Queen  Victoria  street,  called  the  central  exchange.  They  have 
also  district  offices  in  various  parts  of  London  called  district  exchanges, 
and  from  the  district  exchanges  wires  run  to  the  houses  or  offices  of  sub- 
scribers in  the  neighborhood.  At  each  exchange,  district  or  central,  is  an 
instrument  called  a  switchboard,  by  which  any  two  wires  running  from 
that  exchange  can  be  connected  with  each  other.  The  switchboard  is  an 
instrument  well  known  in  telegraphic  operations,  and  is  constructed  as 
follows :  The  wires  running  to  the  place  where  it  is  kept  are  brought  down 
in  front  of  the  switchboard  in  a  vertical  direction  and  parallel  to  each 
other.  Behind,  but  not  in  contact  with  them,  are  horizontal  wires.  If  it 
is  desired  to  connect  any  two  of  the  vertical  wires,  a  metal  peg  is  put 
through  a  hole  in  each  of  the  vertical  wires  to  be  connected  till  the  peg^ 
touches  the  horizontal  wire  running  between  and  behind  the  vertical  wire. 
The  electric  current  in  the  first  vertical  wire  then  passes  down  the  peg 
put  through  that  wire,  along  the  horizontal  wire,  up  the  peg  passed  through 
the  second  vertical  wire,  and  along  the  second  wire.  If  a  subscriber 
(A)  wishes  to  communicate  with  another  subscriber  (6)  the  process  is  as. 
follows :  A  first  attracts  the  attention  of  a  servant  of  the  company  sta- 
tioned at  the  district  or  central  exchange,  as  the  case  may  be.  He  does, 
this  by  pushing  a  button,  by  means  of  which  an  electric  current  lifts  a. 
spring  which  keeps  in  position  a  small  metal  shutter  covering  a  number 
corresponding  to  A's  name.  The  shutter  faUs.  The  servant  upon  this  sees- 
A*8  number  and  connects  his  own  receiving  instrument  with  A*s  wire. 
A  thereupon  names  the  person  to  whom  he  wishes  to  speak,  namely,  B. 
The  servant  puts  A's  wire  in  communication  with  B*s  wire,  and  shuts  the 
shutter  which  Las  been  opened,  and  A  and  B  converse.  When  their  con- 
versation is  over,  one  or  both  pushes  his  button  and  causes  his  shutter  to 
fall,  upon  which  the  servant  disconnects  the  wires.  If  the  subscribers^ 
wires  are  each  connected  with  the  nine  district  exchanges  the  words  spoken 
pass  over  three  separate  wires,  or  portions  of  wire,  which  may  belong  to 
three  different  people,  namely,  A's  wire  (which  may  belong  to  or  be  rented 
by  A),  the  small  length  of  wire  on  the  switchboard  (which  belongs  to  the 
company),  and  B's  wire,  which  may  belong  to  or  be  rented  by  B.  If  A.  and 
B  have  to  commiinicate  through  the  central  exchange,  the  words  spoken 
would  pass  over  five  separate  portions  of  wire,  namely  (1)  A's  wire  to  the 
district  exchange,  with  which  A  communicates ;  (2)  the  company's  trunk 
wire  from  the  district  exchange  to  the  central  exchange ;  (3)  the  mnuM 
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portion  cf  wire  on  the  switchboard  at  the  central  exchange ;  (4)  the  com- 
pany's trunk  wire  between  tha  central  exchange  and  the  district  exchange, 
with  which  B  communicates;  and  (5)  B's  wire  to  the  district  exchange,  with 
which  B  communicates.  Of  these  numbers  2,  8,  and  4  belong  exclusively  to 
the  company.  No.  1  may  belong  to  or  be  rented  by  A,  and  No.  5  by  B. 
Agreements  are  made  between  the  company  and  its  subscribers  by  which 
the  wire  and  the  telephonic  apparatus  necessary  for  working  them  are 
leased  to  the  subscriber  at  a  rent,  in  consideration  of  which  the  company 
contract,  among  other  things,  that  they  will,  ''  upon  request  made  through 
the  said  telephone  at  any  time  during  the  continuance  of  this  agreement, 
between  the  hours  of  9  A.  M.  and  6  P.M.,  Sundays  excepted,  put  the  lessee 
in  telephonic  communication  with  the  telephone  of  any  other  subscriber  to 
the  said  exchange  whose  wire  is  free.*'  The  rents  are  so  calculated  as  to 
leave  a  profit  for  the  company  after  paying  the  expenses  of  maintenance, 
&c.  The  information  charges  that  the  use  in  this  manner  of  the  apparatus 
described  is  an  infringement  of  the  exclusive  privilege  of  the  Postmaster- 
Greneral  as  to  the  transmission  of  telegrams.  We  must  now  consider  what 
that  privilege  is.  It  is  created  by  the  4th  section  of  the  telegraph  act,  1869 
(32  &  83  Vict.  c.  78),  in  these  words :  "  The  Postmaster-General  *  *  shall 
have  the  exclusive  privilege  of  transmitting  telegrams  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  shall  also,  within  that  kingdom, 
have  the  exclusive  privilege  of  performing  all  the  incidental  services  of 
receiving,  collecting  or  delivering  telegrams  except  as  hereinafter  pro- 
vided." The  third  section  defines  the  words  employed  as  follows:  "Th» 
term  '  telegram '  shall  mean  any  message  or  other  communication  trans- 
mitted or  intended  for  transmission  by  a  telegraph.  The  term  '  telegraph  * 
shall,  in  addition  to  the  meaning  assigned  to  it  in  the  telegraph  act  of 
1863,  mean  and  include  any  apparatus  for  transmitting  messages  or  other 
communications  by  means  of  electric  signals."  The  telegraph  act  of  1863 
defines  "  telegraph  "  thus  :  '*  The  term  '  telegraph '  means  a  wire  or  wires 
used  for  the  purpose  of  telegraphic  communication,  with  any  casing,  coat- 
ing, tube  or  pipe  enclosing  the  same,  and  any  apparatvus  connected  'there- 
with for  the  purpose  of  telegraphic  communication."  Putting  these 
enactments  together,  and  substituting  the  definitions  given  for  the  words 
defined,  the  material  part  of  sect.  4  of  the  act  of  1869  will  stand  thus : 
'*The  Postmaster-General  shall  have  the  exclusive  privilege  of  trans- 
mitting messages  or  other  communications  transmitted  or  intended  for 
transmission  by  any  wire  or  wires  used  for  the  purpose  of  telegraphic 
communication,  with  any  casing,  coating,  tube  or  pipe  enclosing  the  same, 
and  any  apparatus  connected  therewith  for  the  purpose  of  telegraphic 
communication,  or  by  any  apparatus  (other  than  such  wire)  for  trans- 
mitting messages  or  other  communications  by  means  of  electric  signals." 
In  simpler  language,  the  Postmaster-General  is  to  have  the  exclusive  privi- 
lege of  transmitting  messages  or  other  communications  by  any  wire  or 
apparatus  connected  therewith  used  for  telegraphic  communication,  or  by 
any  other  apparatus  for  transmitting  messages  or  other  communications 
by  means  of  electric  signals.    The  result  of  the  definition  seems  to  be,  that 
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any  apparatus  for  transmitting  messages  by  electric  signals  is  a  telegraph, 
whether  a  wire  is  used  or  not,  and  that  any  apparatus  of  which  a  wire 
used  for  telegraphic  communication  is  an  essential  part,  is  a  telegraph, 
whether  the  communication  is  made  by  electricity  or  not.  It  would 
include,  on  the  one  hand,  electric  signals  made,  if  such  a  thing  were 
possible,  from  place  to  place  through  the  earth  or  the  air ;  and,  on  the 
other,  a  set  of  common  bells  worked  by  wires  pulled  by  the  hand,  if  they 
were  so  arranged  as  to  constitute  a  code  of  signals.  By  sect.  6  of  the  act 
of  1869,  *'  any  company,  corporation  or  person  who  transmits  or  aids,  or  is 
concerned  in  transmitting  any  telegram  in  contravention  of  the  exclusive 
privilege,*'  above  referred  to  is  rendered  liable  to  a  penalty  of  £5  for  every 
such  offense.  Penalties  are  not  asked  for  by  this  information,  but  the 
allegation  made  by  it  is  that  an  offense  has  been  committed,  and  the 
question  for  our  determination  is  whether  this  is  or  is  not  the  case.  The 
case  for  the  Crown  is,  that  every  such  conversation  as  the  one  which  we 
have  supposed  to  take  place  between  A  and  B  is  a  **  message  or  other  com- 
munication transmitted  by  a  wire  used  for  the  purpose  of  telegraphic  com- 
munication with  certain  apparatus — ^namely,  a  transmitting  and  a  receiving 
instrument — connected  therewith  for  the  purpose  of  telegraphic  com- 
munication;*' and  that  whenever  such  a  conversation  takes  place,  the 
speakers  and  the  company,  by  their  servant,  transmit,  and  that  the  com- 
pany, at  all  events,  aid  and  are  concerned  in  transmitting  such  a  message  or 
communication.  More  particxilarly,  it  was  argued  that  every  member  of 
this  definition  is  satisfied  by  such  a  conversation  so  carried  on.  The  con- 
versation must  be  a  communication,  even  if  the  word  **  message  "  is  less 
appropriate.  It  is  *'  transmitted "  or  sent  through  a  wire  used  for  the 
purpose  of  communication,  and  that  communication  is  telegraphic  accord- 
ing to  the  common  use  of  language,  though  it  involves  no  writing.  The 
various  affidavits  filed  give  a  complete  history  of  the  word  '*  telegraph," 
and  show  that  from  the  first  invention  of  semaphores  till  within  the  last 
few  years  no  contrivance  of  the  sort  did  literally  write  at  a  distance,  but 
that  the  word  was  applied  to  a  variety  of  contrivances  which,  by  signals 
perceptible  sometimes  by  the  sense  of  sight,  and  sometimes  by  the  sense  of 
hearing,  conveyed  intelligence  to  gpreater  distances  in  a  much  shorter  time 
than  a  letter  could  be  carried.  On  these  grounds  it  was  said  that  to  hold 
such  a  conversation  as  described  was  to  transmit  a  telegram  within  the 
meaning  of  the  act.  As  to  the  exceptions,  it  was  contended  for  the  Crown 
that  the  burden  of  bringing  the  case  within  one  or  more  of  them  was  upon 
the  defendants,  which  is  no  doubt  correct.  The  arguments  for  the  defend- 
ants may  be  reduced  to  three  points — first,  no  communication  by  tele- 
phone is  a  telegram,  because  a  telephone  and  a  telegraph  differ  essentiaUy  ; 
secondly,  when  two  persons  converse  by  means  of  a  telephone,  they  do  not 
transmit  a  message  or  communication  within  the  meaning  of  the  telegraph 
act  of  1869 ;  thirdly,  if  such  a  conversation  is  the  transmission  of  a 
message  or  comnunication  within  the  Telegraph  Act  of  1869,  it 
is  within  either  the  first  or  the  second  of  the  exceptions  in  sect.  5  of 
the  act  of  1869.     The  first  contention  was  supported  by  the  following 
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arg^oxnents :    It   "^as  argued    that  telephonic   communication    consisted 
in  the  transmission  of  the  himian  voice  to  distances  greatly  exceeding 
those   which   it   can   naturally   reach   by    means   altogether   unknown 
in  1863,  or  even  in  1869,  when  the  telegraph  acts  were  passed  which 
we  have  to  construe,  and  this,  it  is  said,  is  an  entirely  new  means. 
The  transmitting  instrument  is,  it  was  argued,  quite  new,  the  method 
of   varying  the  force  of  the  current  in  the  wire,    by    collecting   and 
impressing  upon  it  the  vibrations  of   the  human   voice,   having   been 
altogether  unknown  before  the  inventions  of  Mr.  Graham  Bell  and  Mr. 
Edison.    In  the  same  way  the  receiving  instrument  is  absolutely  new,    In 
1869  means  were  no  doubt  known  by  which  the  interruption  and  re-estab- 
lishment of  an  electric  current  at  the  transmitting  end  of  a  wire  would 
cause  sound  mechanically  at  the  receiving  end,  but  in  such  cases  the 
sound  was  created  at  the  receiving  end — as,  for  instance,  by  magnetising 
and  de-magnetising  a  piece  of  iron,  which,  when  magnetised,  drew  down 
on  itself  a  small  steel  bar  with  a  click,  which  resumed  its  position  by 
means  of  a  spring  when  the  magnet  ceased  to  act  as  such ;  but  the  trans- 
mission of  the  actual  vibrations  of  the  voice  through  the  length  of  the  wire 
and  their  re-translation  into  soimd  at  the  receiving  end  were  imknown  till 
the  recent  invention.    Thus  the  means  used  were  entirely  new,  and  so  was 
the  result  produced.    This  is  forcibly  stated  in  various  affidavits  made  by 
men  of  the  highest  scientific  eminence.    Sir  W.  Thomson  says :  "  When 
the  telegraph  acts  were  passed,  the  telephone  had  not  been  invented,  and 
no  one  concerned  in  that  legislation  had  the  slightest  idea,  nor  had  any 
one  living  the  slightest  idea,  that  it  would  be  possible  so  to  extend  the 
power  of  speech  as  to  enable  persons  at  a  distance  to  converse  with  each 
other."    Professor  Stokes  says :  **  Neither  the  transmitter  nor  the  receiver 
of  the  telephone  in  any  way  resemble  in  their  mode  of  operation  the  cor- 
responding parts  of  a  telegraphic  instrument,  and  if  a  single  word  is  to  be 
used  to  include  both  a  telephone  and  a  telegraph  it  must,  in  my  opinion, 
be  wide  enough  to  cover  every  instrument  which  may  ever  be  invented 
which  employs  electricity  transmitted  by  i  wire  as  a  means  for  conveying 
information."    Professor  Tyndall  says:  "Prior  to  the  labors  of  Bell  and 
Edison  it  had  never  to  my  knowledge  entered  into  the  thoughts  of  scientific 
men  to  transmit,  by  means  of  electricity,  the  tremors  of  the  human  voice, 
so  as  to  reproduce  audible  and  articulate  speech  at  a  distance.    The  proof 
that  this  was  not  only  possible  but  practical  appeared  to  those  most  fami- 
liar with  experimental  physics  to  be  an  application  of  electrical  and  acous- 
tical science,  not  only  new  but  marvelous.    I  have,  therefore,  no  hesitation 
in  expressing  the  opinion  that  to  confound  the  telephone  with  the  telegraph 
would  be  to  place  in  the  same  category  utterly  dissimilar  things."    Dr. 
Fleming,  who  has  been  engaged  for  many  years  in  the  study  of  the  subject, 
says:    "The  Edison  telephone  is  only  a  complicated  form  of  sx)eaklng 
trumpet;"  and  he  also  says:  "When  I,  standing  in  an  enclosed  room, 
shout  to  another  person  in  an  adjoining  room,  the  waves  of  sound  from  my 
voice  beat  against  the  wall,  transmit  their  motion  to  the  particles  of  tlie 
wall,  and  those  again  hand  on  the  motion  to  the  air  in  the  other  room.    In 


446  AMERICAJf  ELECTRICAL  CASES,     [v 

FianUin  v.  Telephone  Co. 

this  case  the  molecules  of  the  wall  constitute  an  apparatus  bf  which: 
of  the  air  in  one  place  is  repeated  in  another.  The  Ediaon  telephoi 
juat  the  same  thing."  So  Lord  Bajleigh  says :  "  The  speaking  t«lep 
an  instrument  for  artiflcisllj  extending,  by  the  use  of  electricity,  tht 
through  which  the  human  voice  is  audible.  The  only  essential  dif 
between  a  speaking  telephone  and  a  epeaUng  tube  is,  th&t  in  the 
TibratiooB  are  transmitted  in  the  eleotrical,  in  the  latter  in  thi 
form."  Hr.  Hopkinson  says  much  the  same  at  greater  length.  Wi 
reason  to  doubt  the  statements  of  these  ecientiflo  merits  of  the  ti 
ting  and  receiving  instromenta.  Our  attention  was  certainly  csX 
remarkable  passage  in  a  work  by  the  Vicomto  du  Honcil,  published 
which  no  doubt  suggests  the  poeeibiUty  of  such  a  contriTsnce  as 
phone.  Huoh  evidence  *waa  also  given  as  to  an  instrument  inv< 
1861  by  a  German  named  Beis,  which,  it  was  contended,  had  moi 
analogy  to  the  telephone  ;  but  to  these  matters  we  attach  no  imj 
bscauae  we  cannot  see  in  the  speculation  of  Du  Huncil,  u'  in  i 
done  by  Reis,  anything  that  can  be  said,  either  in  aclenoe  or  pn 
Bave  anticipated  the  telephone  of  Edison  or  of  Bell.  Whether  it  { 
to  speak  of  the  telephone  as  actually  transmitting  sound,  and  as 
the  nature  of  a  speaking  trumpet  or  speaking  tube,  aeems  mv 
questionable.  Sir  George  Airy,  Professor  Adams  and  Hr.  Siemens 
deny  it,  for  reasons  which  we  need  not  quote  at  length.  Sir  Ge 
gives  his  reason  in  a  very  few  words:  "I  do  not  believe  that 
identity  can  be  proved  or  reasonably  stated  to  exist,  and  this  I  s 
reason  that  until  we  know  the  laws  governing  and  the  nature  c 
CMS  which  takes  place  during  the  transmsision  of  sound  throut 
reaUy  know  nothing  as  to  the  nature  and  mode  of  operation 
cnrrente  or  waves  or  impulses  or  tremors."  It  was  argued  that 
at  all  is  perceptible  between  the  transmitting  and  the  receiving  ii 
that  the  sound  produced  at  the  receiving  end  is  produced  not  b; 
uttered  at  the  transmitting  end,  nor  by  the  vibrations  set  up  bj 
in  the  electric  current  in  the  wire,  but  by  the  vibrations  of  the 
caused  by  the  variations  in  the  friction  between  the  disc  and 
cylinder.  It  was  further  said  that  the  sound  heard  at  the  re< 
differs  in  a  marked  way  from  the  sound  uttered  at  the  transm 
and  that  though  the  difference  between  two  voices  can  be  re- 
the  receiving  end.  this  no  more  proves  identity  between  the  sou 
and  the  sounds  heard  than  tlie  fact  that  you  can  distinguish  the 
of  A  from  the  photographofB  proves  identity  between  the  faces 
and  the  photographs  of  A  and  B  respectively.  A  consideratii 
tioned  during  the  argument  may  perhaps  be  added.  The  tetef 
transmission  of  sound  substitutes  the  velocity  of  light  for  tlie 
sound.  If  the  sound  made  by  the  voice  reached  the  receiving  in 
the  telephone,  it  would  reach  it  long  after  the  telephone  hod  ey. 
seems  di£Scu1t  to  say  that  two  sounds  separately  heard  one  aft 
are  each  identical  with  the  sound  uttered,  especially  when  tin 
arrives  first  makes  a  different  impression  on  the  ear  both  from  i 
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spoken  and  from  the  words  as  first  heard.  Mr.  Cromwell  Fleetwood  Varley 
mentions  that  he  and  his  brother  arranged  two  parabolic  sounding-boards  in 
such  a  manner  that  they  were  accurately  directed  toward  each  other  and 
that  words  spoken  by  one  brother  into  the  focus  of  the  parabola  were  heard  by 
the  other  brother  at  the  focus  of  the  other  parabola  at  a  distance  of  over 
two  miles.  It  would  take  about  eight  seconds  for  the  sound  to  traverse 
this  distance.  If,  therefore,  the  words  had  been  spoken  into  a  transmitting 
instrument  at  one  focus  in  telephonic  connection  with  a  receiving  instru- 
ment  in  the  other  focus,  the  one  sound  would  have  been  heard  eight  seconds 
before  the  other.  Can  it  be  said  that  the  two  soimds  were  one  and  the 
same  sound,  or  that  the  one  soimd  traveled  simultaneously  over  the  two 
intervals  of  space  at  two  different  rates  of  speed  ?  We  do  not  think  it 
necessary  to  express  any  opinion  on  a  controversy  which  is  more  scientific 
than  legal,  and  perhaps  more  properly  metaphysical  or  relative  to  the  mean- 
ing of  words  than  scientific,  as  it  seems  to  turn  upon  the  nature  of  identity 
in  relation  to  sound.  It  is  enough  to  say  that,  whatever  may  be  the  merits 
of  the  controversy,  it  does  not  appear  to  us  that  the  fact,  if  it  is  a  fact,  that 
sound  itself  is  transmitted  by  the  telephone,  establishes  any  material  dis- 
tinction between  telephonic  and  telegraphic  communication,  as  the  trans- 
znission  of  it  is  performed  by  a  wire  acted  on  by  electricity.  We  are  of 
opinion,  then,  that,  fully  admitting  all  that  has  been  or  indeed  can  be  said 
as  to  the  novelty  and  value  of  the  telephonic  transmitter  and  receiver,  the 
whole  apparatus,  transmitter,  wire,  and  receiver,  taken  together,  form 
'*  a  wire  used  for  the  purpose  of  telegraphic  communication,  with  apparatus 
connected  therewith,  for  the  purpose  of  telegraphic  communication  '*— that 
is,  they  are  a  telegraph  within  the  definition  of  the  act  of  1868,  which  is 
embodied  by  reference  in  the  act  of  1860.  The  wire  is  a  wire.  The  trans- 
mitting and  receiving  instruments  are  apparatus  connected  therewith  for 
the  purpose  of  conveying  information  by  electricity;  and  this,  as  it  seems 
to  us,  is  telegraphic  communication.  Indeed,  though  for  scientific  pur- 
poses it  may  no  doubt  be  necessary  to  distinguish  between  telegraphs  and 
telephones,  it  seems  to  us  that  the  word  "  telegraph,"  as  defined  in  the 
telegraph  acts,  is  (to  use  Professor  Stokes's  words)  '*  wide  enough  to  cover 
every  instrument  which  may  ever  be  invented  which  employs  electricity 
transmitted  by  a  wire  as  a  means  for  conveying  information."  Indeed, 
looking  to  the  extension  of  the  definition  inserted  in  the  act  of  1869,  the 
words  "  transmitted  by  a  wire"  might  probably  be  left  out  of  this  defini- 
tion. That  this  view  does  no  violence  to  the  common  use  of  language  is 
proved  first,  by  the  fact  that  in  Mr.  Edison's  own  specification  the  words 
''telegraph"  and  "telegraphic"  are  frequently  used  in  reference  to  his 
invention,  and  that  in  **  Webster's  Dictionary,"  published  in  1856,  an 
electro-magnetic  telegraph  is  defined  imder  the  head  **  telegraph,"  as  "an 
instrument  or  apparatus  for  communicating  words  or  language  to  a  distance 
by  the  use  of  electricity,"  and  under  the  head  ''Electro-magnetic  tele- 
graph," as  "  an  instrument  or  apparatus  which,  by  means  of  iron  wires 
conducting  the  electric  fiuid,  conveys  intelligence  to  any  given  distance 
with  the  velocity  of  lightning."    Of  course,  no  one  supposes  that  the  Legis- 
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lature  intended  to  refer  specifically  to  telephones  many  years  before  they 
were  invented,  but  it  is  highly  probable  that  they  would,  and  it  seems  to 
us  clear  that  they  eventually  did,  use  language  embracing  future  discov- 
eries as  to  the  use  of  electricity  for  the  purpose  of  conveying  intelligence. 
The  great  object  of  the  act  of  1863  was  to  give  special  powers  to  telegraph 
companies  to  enable  them  to  open  streets,  lay  down  wires,  take  land,  sus- 
pend wires  over  highways,  connect  wires,  erect  posts  on  the  roofs  of 
houses,  and  do  many  other  things  of  the  same  sort.  The  act,  in  short,  was 
intended  to  confer  powers  and  to  impose  duties  upon  companies  established 
for  the  purpose  of  communicating  information  by  the  action  of  electricity 
upon  wires,  and  absurd  consequences  would  follow  if  the  nature  and  extent 
of  those  powers  and  duties  were  made  dependent  upon  the  means  employed 
for  the  purpose  of  giving  the  information.  Suppose  a  company  found  it 
essential  to  erect  posts  along  a  highway,  and  suppose  the  body  having  con- 
trol of  the  highway  gave  their  consent,  would  the  validity  of  the  consent, 
and  therefore  the  liability  of  the  parties  concerned  to  an  indictment  for 
obstructing  the  highway,  notwithstanding  such  consent,  be  dependent  on 
the  question  whether  the  messages  were  sent  by  an  Edison's  transmitter 
or  by  a  Morse  key?  Or,  again,  suppose  that  the  company  favored  particu- 
lar customers,  and  so  enabled  their  friends  to  get  great  advantages  in  trade 
or  speculation  over  other  persons,  could  they  say,  **  We  have  a  right  to  do 
so  notwithstanding  sec.  41,  because  we  use  telephones  and  not  telegraphs?** 
Or,  still  more,  if  one  of  their  clerks  negligently  refused  to  send  a  message 
or  improperly  divulged  its  contents,  would  they,  for  the  same  reason,  be 
deprived  of  the  summary  remedy  given  by  sec.  45  ?  Nearly  every  section 
of  the  act  would  supply  an  additional  illustration  of  the  general  conclusion 
that,  but  for  the  monopoly  established  in  1869,  the  Edison  Telephone  Com- 
pany would  be  as  anxious  to  be  included  in  the  act  of  1868  as  they  are  at 
present  to  be  excluded  from  it;  but  this  is  only  an  accident,  which  cannot 
affect  the  interpretation  of  the  act.  Looking  at  the  acts  from  the  point 
of  view  of  the  Crown,  we  are  led  by  a  different  road  to  the  same  conclu- 
sion. If  a  telephone  is  not  a  telegraph,  then  a  telephonic  conununication 
is  not  a  telegram,  and  if  so  any  company  may  not  only  transmit  such  mes- 
sages, but  may  perform  all  the  incidental  services  of  collection  and  delivery; 
and  if  this  is  so,  there  is  nothing  to  prevent  all  the  railroad  and  other  com- 
panies in  possession  of  telegraphs  from  applying  to  them  telephonic  trans- 
mitters and  receivers,  and  carrying  on  the  business  of  telegraphy  just  as 
they  did  before  1869.  Tlie  customer  would  write  his  message  at  the  counter 
and  the  clerk  would  speak  it  through  the  telephone  instead  of  using  a  less 
perfect  instrument.  It  is  difficult  to  suppose  that  the  Legislature  intended 
to  grant  a  monopoly  bo  liable  to  be  defeated,  or  that  its  language  was 
meant  to  be  so  construed  as  to  be  limited  to  the  then  state  of,  perhapr.  the 
most  progressive  of  all  sciences.  In  this  connection  we  may  dispose  .f  one 
or  two  minor  arguments  by  which  it  was  attempted  to  show  a  distinction 
between  telephonic  messages  and  telegrams.  It  was  said  to  be  essential  to 
a  telegraphic  message  that  it  should  be  sent,  not  direct  from  party  to  party, 
but  through  the  intervention  of  a  messenger  or  clerk,  and  also  that  it 
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should  consist  of  signals  having  a  conventional  meaning,  and  not  of  actual 
words  spoken.  It  seems  to  us  impossible  to  regard  these  matters  as  essen- 
tial to  the  process.  A  clerk  may  be  regarded  merely  as  an  extra  link  in  a 
chain  of  communication,  and  signals  are  only  imperfect  substitutes  for 
words.  It  would  be  a  strange  thing  to  say  that  improvements  by  which  a 
step  in  a  given  jyrocesB  can  be  dispensed  with,  and  by  which  the  process 
itself  may  be  perfected,  destroy  the  character  of  the  process.  To  take  such 
a  view  would  be  to  affirm  that  imperfections  in  an  instrument  are  essen- 
tial parts  of  it,  and  that  their  removal  destroys  it.  Apart  from  this  a 
practical  difficulty  arises.  There  has  been  a  constant  progress  in  the  sub- 
ject of  electric  oommijmcation  from  its  first  invention  to  the  present  day. 
Some  of  the  means  employed  require  no  code  of  signals,  and  some  can  be 
worked  by  any  one  who  can  read  and  write  without  any  assistance  from 
derks.  The  A,  B,  C  instrument  worked  by  moving  a  hand  successively 
to  all  the  letters  forming  the  message,  and  this  moved  a  corresponding 
hand  at  the  other  end  of  the  wire.  Any  two  persons  who  could  spell  could 
use  these  instruments.  Hughes's  type-printing  instrument  prints  the  mes- 
sage in  capital  letters  on  a  long  narrow  slip  of  paper.  A  telegraph  called 
Ck>wper's  writing  telegraph  has  lately  been  invented,  the  nature  of  which 
is  that  a  person  holding  a  pen  at  one  end  of  the  wire  can  write  or  even 
draw  with  it,  and  that  a  fac-simile  is  produced  by  a  corresponding  pen  set 
in  motion  by  the  electric  current  at  the  other  end  of  the  wire.  Two  papers 
were  produced  before  us  written  in  what  was  said  to  be  Chinese  character 
and  exactly  resembling  each  other.  The  one  was  written  by  a  Chinese 
lady,  and  the  other  by  the  pen  at  the  other  end  of  the  wire.  Now,  either 
these  instruments  are  telegraphs  and  the  messages  sent  by  them  telegrams 
within  the  act,  or  they  are  not.  If  Cowper*s  writing  telegraph  is  within 
the  act,  it  is  difficult  to  say  why  a  telephone  is  not.  They  equally  dispense 
with  clerks  or  messengers.  If  the  sound  is  in  any  sense  transmitted  in  the 
one  case,  the  motions  of  the  hand  are  in  the  same  sense  transmitted  in  the 
other.  The  one  reproduces  actual  written  words  quite  as  accurately  as  the 
other  reproduces  words  spoken,  and  if  the  one  can  properly  be  described 
as  a  complicated  speaking  instrument,  the  other  can  with  equal  propriety 
be  described  as  an  elongated  pen.  If,  on  the  other  hand,  Cowper*s  writing 
telegraph  is  not  within  the  act,  it  is  equally  difficult  to  say  why  Hughes's 
type-printer  is  within  it.  It  requires  no  messenger  or  servant,  at  least  at 
the  receiving  end,  and  it  employs  no  special  code  of  signals.  It  is,  how- 
ever, impossible  to  doubt  that  it  is  included,  for  it  was  in  common  use  long 
before  the  act  of  1869,  having  been  invented  in  1854,  and  having  procured 
the  Grand  Prix  for  its  inventor  at  the  Paris  Exhibition  of  1867.  The  result 
seems  to  be  that  it  is  impossible  to  draw  the  line  between  these  instru- 
ments, and  that  all  or  none  must  be  regarded  as  coming  -vithin  the  defini- 
nition  of  the  term  **  telegraph  '*  so  often  referred  to.  For  all  these  reasons 
we  hold  that  a  telephone  is  a  telegraph  within  the  meaning  of  the  acts  of 
1869  and  1863.  The  second  |}x>int  made  by  the  defendant  company  was 
that,  whether  the  telephone  was  a  telegraph  or  not,  the  conversations 
held  through  it  were  not  *' messages  or  communications"  sent  by  a 
VOL.   II — 29. 
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telegraph  within  the  meaning  of  the  act.  This  contention  was  founded 
partly  on  the  argument  that  the  directness  of  communication  between  the 
parties  to  the  conversation  rendered  the  word  '*  message"  inappropriate, 
and  partly  on  the  telegraph  acts  of  1863  and  1868,  which,  it  was  said,  use 
the  word  ''message"  in  the  sense  of  a  substance  with  a  message 
written  upon  it,  and  on  the  telegraph  act  of  1869,  which,  it  is 
said,  uses  the  word  "communication"  in  a  peculiar  sense,  As  to  the 
word  '*  message,"  it  is,  no  doubt,  true  that  in  several  sections  it  is  so  used, 
but  in  others  it  seems  to  us  to  be  used  in  the  sense  of  the  purport  or  tenor 
of  the  message.  It  is,  for  instance,  an  offense  to  delay  to  "  transmit  or 
deliver  "  a  message.  "  Transmit "  obviously  applies  to  the  words  and  not 
to  the  papfr;  "deliver"  to  the  paper  and  not  to  the  words;  and  so  in 
other  cases.  The  same  remark  applies  to  the  act  of  1868,  in  which  the 
word  "  message  "  is  frequently  used,  and  which  was  commented  upon  by 
Mr.  Webster  minutely.  All  the  difficulties  raised  or  attempted  to  be  raised 
appear  to  us  to  be  capable  of  solution  by  the  single  principle  already 
stated.  The  word  "communication"  in  the  definition  of  "telegram" 
given  in  the  act  of  1869  was  said  to  have  found  its  way  there  from  sec.  16 
of  the  act  of  1868,  which  authorizes  the  Postmaster-General  to  make  con- 
tracts with  the  proprietors  of  newspapers  and  others  for  the  transmission 
or  delivery  of  "  telegraphic  communications  "  to  them  at  certain  times  and 
on  certain  terms,  and  it  was  rather  suggested  than  expressly  argued  that 
such  comjnimications  only  would  be  telegrams  within  the  meaning  of  the 
definition  of  the  act  of  1869.  We  do  not  agree  with  this  view.  The  use  of 
the  word  "communication"  instead  of  message  in  sec.  16 of  the  act  of 
1868  certainly  favors  the  opinion  that  there  might  be  communications 
which  would  not  be  properly  described  as  messages,  but  there  is  nothing 
in  the  definition  of  a  telegram  in  the  act  of  1869,  which  suggests  that  the 
word  "  communication  "  which  it  contains  is  to  be  restric;ted  to  the  com- 
munications mentioned  in  sec.  16  of  the  act  of  1868.  It  is  very  possible 
that  the  use  of  the  word  in  the  one  section  may  have  suggested  its  use  in 
the  other,  but  there  is  nothing  to  narrow  its  sense  in  the  last  mentioned 
section.  For  these  reasons  we  hold  that  a  conversation  held  through  a 
telephone  is  either  a  message,  or,  at  all  events,  a  communication  trans- 
mitted by  a  telegraph,  which  is  the  definition  of  a  telegram.  A  small 
question  was  raised  on  the  word  '*  transmitted.''  When  one  person  speaks 
to  another  it  was  said  he  "  makes,"  but  does  not  "  transmit,"  a  communi- 
cation. The  answer  is  that  when  he  speaks  through  a  wire  some  miles 
long  he  sends  what  he  says  through  the  wire  or  transmits  it.  As  the 
defendants  contended  that  the  very  voice  itself  was  so  sent,  this  seems 
specially  clear  as  against  them.  It  was  further  argued  that,  admitting 
the  conversations  in  question  to  be  telegrams  they  were  still  not  within 
the  act  of  1869,  because  the  preamble  of  that  act  recites  that  "similar 
powers  to  those  conferred  upon  the  Postmaster-General  with  respect  to  the 
exclusive  privilege  of  conveying  letters  should  be  enacted  with  reference 
to  the  transmission  of  telegraphic  messages."  This,  it  is  said,  confines  the 
exclusive  privilege  as  to  telegrams  within  the  limits  within  which  the 
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exclusiTe  privilege  as  to  letters  is  confined,  and  subjects  it  to  the  same 
tacit  exceptions.  But  the  exclusive  privilege  of  the  Postmaster-Oeneral  as 
to  letters  is  ''the  exclusive  privilege  of  conveying  from  one  place  to 
another  all  letters  '*  (7  Will.  4,  c  88,  s.  2.)  subject  to  certain  exceptions. 
No  express  exception  applies  to  the  case  of  a  man  who  carries  his  own 
letter  with  his  own  hand  to  the  person  to  whom  it  is  addressed.  Yet  this 
exception  has  always  been  regarded  as  tacitly  implied  in  the  act,  and  no 
one  ever  supposed  that  a  man  who  came  within  it  violated  the  Postmaster- 
General's  exclusive  privilege.  It  was  argued,  that,  in  like  manner,  if  two 
friends  communicated  with  each  other  directly  by  a  telegraph  of  which 
they  were  joint  owners,  they  would  be  outside  of  the  sphere  of  the  act  of 
1860.  To  this  argument  there  are,  in  our  opinion,  several  conclusive 
answers.  In  the  first  place,  we  do  not  think  that  the  recital  in  the  pre- 
amble of  the  act  of  1869  ought  to  have  the  effect  ascribed  to  it.  Each  act 
must  be  construed  independently.  The  practical  inconvenience  of  constru- 
ing the  post-office  act  literally  would  be  so  very  great  that  it  can  never 
have  been  seriously  proposed  so  to  construe  it.  It  is  enough  to  say  that 
such  a  construction  would  have  involved  the  consequence  that  when  a 
letter  was  written  it  must  be  left  on  the  table  at  which  it  was  written  till 
the  postman  called  and  took  it  away,  visiting  every  room  in  every  house 
for  that  purpose.  Such  a  consequence  is  an  absurdity,  but  there  is  no 
absurdity  in  supposing  that  the  Legislature  meant  to  prohibit  private 
electric  telegraphs.  The  extent  to  which  they  were  intended  to  be  pro- 
hibited will  appear  from  the  exceptions  to  be  considered  immediately.  In 
the  next  place,  there  is  no  real  analogy  between  a  man  carrying  his  own 
letter  to  his  correspondent's  house  and  two  telegraphing  to  each  other.  In 
the  one  case  the  act  done  can  by  no  conceivable  means  injure  the  revenue. 
In  the  other  case,  an  apparatus  must  be  employed  which  may  readily  be 
made  to  injure  the  revenue.  The  object  of  the  x)06t-office  act  is  to  give  to 
the  Postmaster-General  an  exclusive  right  to  earn  all  that  can  be  earned 
by  carrying  letters,  but  a  man  cannot  pay  himself  for  carrying  liis  own 
letter.  If  he  gets  a  friend  to  carry  it  for  him  he  might  pay,  and  this  case 
is  accordingly  provided  for  by  an  express  exception.  In  the  third  place, 
the  customers  of  the  telephone  company  do  not  in  fact  communicate 
directly  with  each  other.  They  are  put  in  communication  by  a  servant  of 
the  company,  and  their  messages  travel  in  all  cases  over  at  least  one  wire, 
and  in  many  cases  over  three  separate  wires  which  are  the  property  of  the 
company.  On  all  these  grounds  we  hold  that  the  conversations  held 
through  the  telephone  are  infringements  of  the  Postmaster-GeneraFs 
exclusive  privilege  unless  they  can  be  shown  to  be  within  the  exceptions  of 
that  privilege.  We  now  pass  to  two  exceptions.  Those  which  are  said  to 
apply  are  the  first  and  second  in  sec.  5  of  the  act  of  1869.  The  first  is  in 
these  words — '*  telegrams  in  respect  of  the  transmission  of  which  no  charge 
is  made,  transmitted  by  a  telegraph  maintained  or  used  solely  for  private 
use,  and  relating  to  the  business  or  private  affairs  of  the  owner  thereof." 
The  second  is — "  telegrams  transmitted  by  a  telegraph  maintained  for  the 
private  use  of  a  corporation,  company,  or  person,  and  in  respect  of  which, 
or  of  the  collection,  receipt,  and  transmission,  or  delivery  of  which  no 
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money  or  valuable  consideration  shall  be  or  promised  to  be  made  or  given.** 
These  exceptions  resemble  each  other  so  closely  that  it  is  not  easy  to  put  a 
case  of  a  telegram  which  would  fall  within  the  first  exception  and  which 
would  not  fall  within  the  second.  Every  '*  telegraph  maintained  or  used 
solely  for  private  use  '*  must  be  a  '*  telegraph  maintained  for  the  private 
use  of  a  company,  corporation,  or  person."  A  "  telegram  for  which  no 
charge  is  made  "  does  not  differ  materially  from  a  "  telegram  in  respect  of 
which,  or  of  the  collection,  receipt,  and  transmission  of  which  no  money 
or  valuable  consideration  shall  be  or  promised  "  (the  words  **  shall  be  ** 
seem  to  be  wanted  before  "promised ")  "  to  be  made  or  given."  And  a 
message  " relating  to  the  business  or  private  affairs  of  the  owner"  of  the 
telegraph  by  which  it  is  sent  is  a  telegram.  Thus  the  second  exception 
seems  to  contain  everytliing  which  can  fall  within  the  first  and  nothing 
more,  except  possibly  telegrams  not  charged  for  transmitted  by  a  telegraph 
used  solely  for  private  use  and  relating  to  the  business  of  the  owner  of  the 
telegraph,  such  telegraph  not  being  maintained  by  the  owner.  But  no  case 
occurs  to  us  in  which  a  man  is  likely  to  own  a  telegraph  and  use  it  exclu- 
sively for  liis  own  business  and  yet  not  to  maintain  it.  It  was  suggested 
that  one  of  these  clauses  was  added  by  way  of  amendment  as  the  bill  passed 
through  Parliament.  It  maj  be  so,  but  it  is  difficult  to  conjecture  what 
the  object  of  the  amendment  can  have  been.  Whatever  may  have  been 
the  history  of  the  two  exceptions,  the  meaning  of  the  first  of  them  is  in  one 
point  obscure.  It  authorizes  individuals  to  keep  telegraphs  for  their  own 
use  and  to  send  messages  by  them  relating  to  their  own  affairs  so  long  as 
no  charge  is  made  for  the  messages.  This  condition  is  to  us  unintelligible. 
How  could  a  man  make  a  charge  to  himself  for  sending  a  message  on  his 
own  telegraph  about  his  own  affairs  ?  It  seems  as  if  the  exceptions  bad 
been  originaUy  intended  to  provide  for  two  classes  of  telegrams,  sent  by 
telegraphs  maintained  or  used  solely  for  private  use — namely,  fijrst,  tele- 
grams relating  to  private  affairs  of  the  owner ;  and,  secondly,  telegrams 
relating  to  other  people^s  affairs,  sent  as  an  exceptional  favor  and  not 
charged  for ;  but  this  is  certainly  not  said.  The  second  exception  provides 
not  only  for  most  of  the  cases  provided  for  by  the  first  exception,  but  also 
for  the  case  which  seems  to  have  been,  for  some  reason,  omitted  from  the 
first  exception.  The  telegrams  to  which  the  second  exception  refers  may 
relate  to  any  subject  so  long  as  they  are  not  charged  for  and  so  long  as  the 
telegraph  by  which  they  are  sent  is  maintained  for  the  private  use  of  any 
corporation,  company,  or  person.  Upon  the  whole,  the  effect  of  the  two 
exceptions  seems  to  us  to  be  that  if  a  person,  company,  or  corporation  has 
a  telegraph  maintained  bona  fide  for  its  own  use  —  if,  for  instance,  a  banker 
has  a  telegraph  to  communicate  between  his  office  in  the  city  and  another 
office  in  a  distant  part  of  London,  or  if  under  the  act  of  1868  (31  &  83  Vic 
c.  110,  sec.  9.  sub-sec.  8)  a  railway  has  made  arrangements  with  a  coal 
master  upon  the  company's  system  for  a  private  telegraph  between  his  coal 
pit  and  a  station,  they  may  not  only  send  telegrams  on  their  own  affairs, 
but  may  also,  under  special  circumstances,  and  if  no  charge  is  made,  send 
messages  on  the  affairs  of  others.  This  view  of  the  exceptions  shows  how 
wide   the  exclusive   privilege    granted  to  the   Postmaster-Gtenerai  was 
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intended  to  be.  But  for  them  it  would  be  unlawful  for  the  owner  of  works 
spread  over  a  great  space  of  ground  to  have  a  telegraph  to  communicate 
between  the  different  parts  of  the  establishment,  or  for  a  man  of  business 
with  two  offices  in  different  parts  of  London  to  have  a  telegraph  between 
them.  This  supports  what  we  have  already  said  as  to  the  difference 
between  the  exclusive  privilege  of  the  Postmaster-General  in  relation  to 
telegrams  and  in  relation  to  letters.  The  privilege  relating  to  telegrams 
seems  to  lis  to  be  the  wider  of  the  two.  It  was  argued  by  the  defendants 
that  they  were  within  the  first  exception,  because  in  it  the  word  ^* owner" 
ought  to  be  read  as  including  "  owners,"  the  effect  of  which  was  said  to  be 
that  two  persons  might  contribute  to  keep  up  a  telegraph,  and  use  it  for 
oommunicating  with  each  other  on  affairs  interesting  to  either,  that  each 
of  them  might  again  communicate  with  others,  and  that  thus  the  country 
might  in  theory  be  covered  with  a  net- work  of  telegraphic  wires,  each  con- 
necting two  persons  only.  It  was  further  suggested  that  if  this  were  law- 
ful it  would  be  lawful,  in  order  to  avoid  circuity  and  complication,  to  con- 
solidate the  individual  wires  into  a  small  number  owned  by  a  large  number 
of  subscribers,  and  this,  it  was  said,  was  practically  what  was  done  by  the 
defendant  company  This  ingenious  argument  appears  to  us  to  be 
unfounded  both  in  law  and  fact.  The  exceptions  seem  to  us  to  apply  ex- 
clusively to  telegraphs  kept  either  by  a  single  owner  or  under  one  express 
provision  of  the  telegraph  acts,  like  the  one  already  referred  to ;  but,  quite 
ajArt  from  this,  it  is  obvious  that  the  telegraphs  of  the  defendant  company 
are  neither  owned  nor  maintained  by  the  subscribers,  nor  are  they  used 
solely  by  the  owners.  The  switch  board  and  the  trunk  wires  are  the  prop- 
erty of  the  defendant  company,  and  they  are  essential  to  the  system  of 
communication  adopted.  Moreover,  a  charge  in  the  shax>e  of  rent  is  made 
for  the  transmission  of  messages,  an4  from  this  the  company  derives  a 
profit.  Each  of  these  circumstances  takes  the  case  out  of  the  exceptions, 
or  rather  prevents  them  from  applying  to  it.  Lastly,  it  was  asked  by  the 
defendants  when  and  by  whom  the  offence,  if  any,  of  the  defendant  com- 
pany was  committed?  To  this  we  think  the  answer  is — that  if  several 
persons  combine  to  do  an  illegal  act,  each  is  guilty  of  the  whole  of  it,  so 
that  when  A  sends  a  telegram  to  B  by  means  provided  by  the  company 
for  that  purpose  and  under  the  provisions  of  a  contract  by  which  it  is  car- 
ried out,  A,  B  and  the  company  are  all  guilty  of  an  offence  under  sec.  6 
of  the  act  of  1869 — namely,  the  offence  of  transmitting  a  telegram.  Apart 
from  this,  we  think  that  when  the  company's  servant  puts  A  in  telephonic 
communication  with  B,  the  company  aids  and  is  concerned  in  transmit- 
ting a  telegram,  which,  again,  is  an  offence  under  the  same  section.  The 
result  is,  that  we  give  judgment  for  the  Crown,  with  costs.  There  will, 
accordingly,  be  declarations  in  the  terms  of  paragraphs  1  and  2  of  the 
prayer,  an  injunction  in  the  terms  of  paragraph  8,  and  an  order  that  an 
account  be  taken  as  in  x)aragraph  4. 

Judgment  for  the  Crown. 

Solicitor  for  the  Post-Office,  Horace  Watson. 

Solicitors  for  the  defendant  company,  Waterhouse  and  Winterbothanu 
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Ex  parte  Jajnes. 


Ex  Paete  Pbakk  Jaynes,  on  Habeas  Cobptjs, 

Supreme  Court  of  California,  Sept.  i5, 1886. 

(70  Cal.  688.) 

Production  of  telbgramb  as  evidsncb. 

An  employee  of  a  telegraph  company,  haying  charge  of  meesageB  trans- 
mitted by  it,  is  not  guilty  of  contempt  for  refusing  to  obey  a  subpoena 
duces  tecum  commanding  him  to  search  for  and  produce  all  messages 
from  and  to  a  large  number  of  persons  therein  named,  between  speci- 
fied dates.  The  subpoena  must  identify  the  particular  messages 
required. 

Application  for  a  writ  of  Tiaheaa  corpus.  The  i)eti- 
tioner  is  an  employee  of  the  Western  Union  Telegraph 
Company,  having  charge  of  all  telegrams  transmitted  from 
or  received  at  the  offices  of  the  comjyany  in  the  cities  of 
San  Francisco  and  Oakland,  and  the  town  of  San  Bafael,  in 
the  State  of  Califomia.  On  the  3rd  of  February,  1886,  a 
snbpcBna  duces  tecum  was  regularly  issued  out  of  the 
Superior  Court  of  the  city  and  county  of  San  Francisco,  in 
an  action  there  pending,  commanding  him  to  search  for  and 
produce  any  and  all  telegrams  transmitted  to  or  from  such 
places  by  a  large  number  of  persons  therein  named,  between 
specified  dates.  This  the  petitioner  refused  to  do  unless 
the  particular  messages  sought  were  identified.  For  his 
refusal,  he  was  adjudged  guilty  of  contempt  of  courts  and 
committed  to  jaiL  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

P.  O.  Oalpin,  for  petitioner. 

The  Court  :  The  petitioner  was  served  with  subpoena 
duces  tecum^  requiring  him  to  produce  telegraphic  messages, 
but  there  was  nothing  to  point  his  attention  to  any  parti- 
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CTilar  message  or  messages ;  he  was  required  to  search  for 
and  produce  all  messages  from  a  nnmber  of  persons  to 
many  other  persons  between  certain  specified  dates.  The 
service  of  the  subpoena  was  an  evident  search  after  testi- 
mony. The  petitioner  was  not  bound  to  respond,  and  com- 
mitted no  contempt  in  failing  to  examine  the  papers  under 
his  control,  to  ascertain  if  any  such  messages  had  been  sent 
or  received. 
The  petitioner  i3  discharged. 


Note. —  For  other  cases  on  this  subject,  see  Index  to  vol.  1,  **  Production 
of  Telegrams  as  Evidence.'' 

In  Tamline  v.  Tyler,  U  L.  T.  187  (1881),  held  that  the  English  postal 
authorities  might  be  ordered  to  produce  specified  telegrams  for  use  in 
court. 

Ee  Dmght  and  McLciklane,  15  Ontario  Reports,  148  (1888),  was  brought 
under  the  ''Ontario  Contraverted  Elections  Act."  A  telegraph  operator 
was  subpoenaed  to  produce  telegrams  upon  a  trial.  He  testified  that  he 
had  destroyed  them  after  the  subpoena  was  served  on  him,  by  the  direction 
of  the  general  manager  of  the  company ;  that  by  a  rule  of  the  company 
he  should  have  destroyed  them  before,  but  had  neglected  to  do  so. 

The  manager  was  held'to  be  in  contempt,  but  the  operator  discharged, 
"  the  blame  resting  on  his  superior  officer." 

Held,  that  no  privilege  attaches  to  telegrams  in  the  possession  of  the 
telegraph  company  when  demanded  for  purposes  of  evidence,  by  reason  of 
a  statute  making  it  a  misdemeanor  for  an  employee  of  a  telegraph  com- 
pany to  divulge  the  contents  of  a  private  dispatch. 


The  Western  Union  Telegraph  Company  v.  Charles 

H.  Way. 

Alabama  Supreme  Courts  Dec.,  1887. 

(83  Ala.  542.) 

FAniXTRB  TO  TRANSMIT  TELEGRAM.— CiPHEB  DISPATCH. —  LDCITINO  LIA- 
BILITT. —  LDOTINO  TIME  TO  PRESENT  CLAIM. —  DAMAGES.— SUNDAY  CON- 
TRACT.— Declarations  of  agent.— Evidence. 

A  stipulation  limiting  the  liability  of  a  telegraph  company  for  errors  and 
delays  in  transmission  or  delivery  and  exempting  it  from  liabilty  in 
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transmitting  cipher  or  obscure  messages,  does  not  apply  in-caae  of  failure 
to  transmit  even  a  cipher  dispatch. 

The  liability  of  the  telegraph  company  for  damages  does  not  depend  on  the 
knowledge  the  operators  may  have  of  the  contents  of  the  message. 

A  stipulation  that  claim  for  damages  must  be  presented  within  sixty  days 
after  the  sending  of  the  message,  does  not  apply  where  the  message  was 
never  sent. 

For  negligent  failure  to  transmit  a  cipher  dispatch  announcing  the  accept- 
ance of  an  offer,  causing  the  loss  of  a  sale,  the  damage  caused  thereby 
may  be  recovered  of  the  telegraph  company  although  the  message  was 
in  cipher  and  its  contents  undisclosed  to  the  company.  Other  questions 
as  to  damages  considered. 

Where  a  message  was  delivered  for  transmission  on  Saturday  to  be  deliv- 
ered in  Oermany  on  Sunday,  held  that  the  contract  was  complete  on 
Saturday,  and  so  not  void  under  the  Sunday  contract  law. 

Declarations  of  an  agent  are  not  competent  as  against  the  company,  when 
not  part  of  res  gestcB. 

Where  neither  the  message  presented  for  transmission  nor  that  delivered 
can  be  produced,  secondary  evidence  of  the  contents  of  both  may  be 
given. 

Cases  of  this  series  cited  in  opinion:  Ayer  v.  W,  U.  Tel.  Co,^  pott, 
Sprague  v.  W,  U.  Tel  Co.,  vol  1,  p.  204 ;  Daughtery  v.  Am.  On.  Tel.  Co., 
vol.  1,  p.  688. 

Appeal  from  Circuit  Court,  Montgomery  county.  Action 
for  damages  for  failure  to  delirer  a  telegram.  Appeal  by 
defendant  below. 

The  telegram  was  in  cipher,  but  its  contents  were  made 
known  to  the  agent  at  the  time  of  presentation  to  him  for 
transmission. 

Further  facts  appear  in  the  opinion. 

Oaylord  B.  Clark  and  Jones  <fe  FaHcTver^  for  api)eUant. 

Rice  &  Wiley ^  contra. 

Clopton,  J.:  The  appellee  brings  the  suit  to  recover 
damages  for  the  alleged  negligent  omission  to  foi-ward  a 
message  addressed  ''  Victoria^  Bremen,"  which  he  delivered 
at  the  office  of  the  appellant  in  Montgomery,  June  14,  1 884, 
for  transmission.  The  message  was  intended  for  Johannes 
Roth,  who  resides  in  Bremen,  Germany,  Victoria  being  a 
cipher  used  to  represent  his  name ;   and  was  a  resjKjnsive 
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acceptance  of  an  offer  to  buy  cotton,  made  by  a  cablegram 
which  plaintiff  received  from  him  on  the  same  day. 

The  grievance  complained  of  is  that,  by  reason  of  the 
negligence  of  the  defendant's  agents,  the  message  was  not 
forwarded,  and  the  plaintiff  lost  the  benefit  of  the  sale. 

The  complaint,  as  originally  filed,  contained  but  one 
<x>unt.  More  than  a  year  after  the  commencement  of  the 
suit  it  was  amended  by  the  addition  of  two  other  counts,  to 
the  first  of  which  the  defendant  pleaded  the  statute  of  limi- 
tations, basing  the  defense  on  the  ground  that  the  count 
introduced  a  new  cause  of  action.  The  original  complaint 
alleges  that  Roth's  offer  was  to  buy  1,000  bales  of  cotton, 
but  was  intended  to  be,  and  was,  in  fact,  an  acceptance  of 
a  previous  proposition  made  by  the  plaintiff  to  sell  3,600 
bales.  The  amendment  avers  a  direct  and  positive  offer  to 
purchase  3,600  bales.  The  message  in  response  and  in 
acceptance  of  the  offer,  and  the  failure  to  forward  which 
constitutes  the  causes  of  action,  is  substantially  the  same 
as  set  forth  in  both  the  original  and  amended  complaint. 
The  difference  in  the  counts  consists  in  the  mere  manner  of 
stating  Roth's  proposal,  which  was  the  inducement  to  send- 
ing the  message.  There  are  also  averments  of  other  and 
additional  special  damages.  The  cablegram  containing  the 
offer  does  not  enter  into,  nor  constitute  a  part  of,  the  real 
cause  of  action,  and  is  only  material  as  affecting  the 
amourU  of  recovery,  not  the  right  to  recover.  The  amend- 
ment varies  the  descriptive  allegations  of  matter  alleged  as 
inducement,  but  does  not  introduce  new  matter,  or  a  cause 
of  action  not  already  in  issue.  It  was  allowable  under  our 
statute,  and  related  to  the  commencement  of  the  action. 
Ala.  Or,  So.  B.  B.  Co.  v.  Arnold,  80  Ala.  600. 

2.  The  cablegram  was  delivered  to  plaintiff  as  coming 
from  Victoria.  Its  delivery  by  defendant  is  the  equivalent 
of  an  admission  that  Victoria  was  the  sender ;  and,  in  con- 
nection with  proof  that  Victoria  is  the  cipher  name  of 
Roth,  is  prima  facie  sufficient  to  show,  as  against  the 
defendant,  that  it  was  sent  by  him.  The  general  rule,  that 
secondary  evidence  of  the  contents  of  a  writing  is  inadmis- 


468  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Telegraph  Co.  v.  Way. 

sible  unless  the  absence  of  the  original  is  accounted  for,  is 
applicable  to  cablegrams.  It  is  immaterial  in  this  case, 
which  is  considered  the  original  —  the  message  delivered 
by  the  sender  to  the  forwarding  office,  or  the  telegram  de- 
livered by  the  company  to  the  sendee  at  the  point  of 
destination.  If  the  message  delivered  by  Roth  at  the  office 
in  Bremen  be  the  original,  it  is  without  the  jurisdiction  of 
the  court ;  if  the  cablegram  delivered  to  the  plaintiff  be 
regarded  the  original,  the  preliminary  proof  of  loss  was, 
prima  fade^  sufficient.  In  either  case,  the  secondary  evi- 
dence of  the  contents  was  properly  admitted.  Whilden  v. 
Planters  <fe  Merchards  Bank^  64  Ala.  1. 

3.  It  is  well  settled  that  an  agent  has  no  power  to  bind  his 
principal  by  admissions,  unless  they  come  within  the  scoi)e 
of  his  authority,  and  are  so  proximate  to  the  main  fact  in 
point  of  time  as  to  be  regarded  a  part  of  the  "re*  gestcB^^^ 
serving  to  elucidate  or  explain  the  nature  and  character  of 
the  transaction.  Ala.  Or.  So.  H.  H.  Co.  v.  Sawlc,  72  Ala. 
112.  For  the  purpose  of  showing  that  the  message  was  not 
forwarded,  the  plaintiff  was  permitted,  against  the  objection 
of  defendant,  to  testify  to  a  conversation  in  reference  thereto 
with  Winter,  an  agent  of  defendant,  and  also  to  introduce 
a  letter  to  Winter,  and  his  reply.  At  the  time  of  the  con- 
versation and  of  writing  the  letter.  Winter  was  not  in  the 
performance  of  any  duty  relating  to  the  transmission  of  the 
message,  and  had  no  authority  to  bind  the  defendant  in  the 
premises.  They  were  merely  narrations  of  a  past  trans- 
action. 

4.  The  lines  operated  by  defendant  do  not  extend  to 
Bremen,  and  messages  t  o  be  tranmsitted  in  that  direction 
were  delivered,  in  Nova  Scotia,  to  a  connecting  cable 
line.  The  defendant  is  not  compelled  by  any  duty  to  the 
public  to  receive  for  transmission,  or  to  secure  the  trans- 
mission of,  messages  beyond  its  own  lines ;  and,  if  such 
service  be  undertaken,  may  fix  terms,  conditions  and  regu- 
lations, not  contrary  to  law  or  public  policy,  on  which  it 
will  receive  and  undertake  to  secure  the  transmission  of 
cablegrams  to  points  of  destination  in  foreign  Countries. 
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Cablegrams  were  required  to  be  written  on  forms  used  by 
the  company,  on  the  back  of  which  were  printed  the  terms 
and  conditions  on  which  they  would  be  received,  sent  for- 
ward on  its  lines  to  the  terminus  thereof,  and  there  deliv- 
ered to  the  next  connecting  company.  The  message 
delivered  by  plaintiflE  was  written  on  one  of  these  forms, 
and  signed  by  him.  Immediately  preceding  the  message 
the  following  is  printed:  ^'  Send  the  following  message^ 
siitject  to  the  terms  and  conditions  printed  on  the  hack 
hereof^  which  are  agreed  to.^^  Several  of  the  pleas  of  the 
defendant  are  founded  on  these  terms  and  conditions. 
Those  set  out  in  the  pleas  and  specially  relied  on  are  that 
tiie  company  shall  not  be  liable  for  mistakes  or  delays  in 
the  transmission  or  delivery,  or  for  non-delivery  to  the  next 
connecting  telegraph  company,  of  any  unrepeated  message, 
beyond  the  amount  of  the  charge  which  may  or  shall 
accrue  to  the  company ;  nor  for  errors  in  cipher  or  obscure 
messages ;  nor  for  damages  in  any  case  where  the  claim  is 
not  presented  in  writing,  within  sixty  days  after  the  send- 
ing of  the  message. 

A  repetition  of  the  message  was  not  required  or  requested; 
it  was  in  cipher ;  and  a  written  claim  for  damages  was  not 
presented  vrtthin  sixty  days  after  the  failure  of  the  com- 
I)any  to  forward  it.  It  was  never  forwarded,  but  by  some 
inadvertence  was  placed  in  the  receptacle  of  messages  sent, 
and  was  checked  as  such.  It  is  contended  that  the  recep- 
tion of  the  message  for  transmission  was  matter  of  contract, 
the  terms  and  conditions  of  which  regulate  the  duty  and 
measure  the  liability  of  defendant ;  and  that,  the  company 
being  in  performance  of  a  duty,  voluntarily  undertaken, 
and  the  negligence  not  being  gross  or  wilful,  the  terms  and 
conditions  exonerate  the  defendant  from  liability  for  dam- 
ages beyond  the  amount  of  the  charge.  Many  authorities 
are  cited  by  counsel  to  sustain  the  reasonable  character  of 
these  and  similar  terms  and  conditions,  which,  however,  it 
is  unnecessary  for  us  to  consider  ;  for,  if  their  reasonable- 
ness be  conceded,  before  this  arises  another  question  — 
whether,  on  a  proper  construction,  they  govern  and  measure 
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the   liability  of    the    company  under    the    circumstances 
shown  by  the  record  in  this  case. 

A  telegraph  company  is  engaged  in  a  public  calling, 
exercises  important  rights  and  powers,  and  owes  corres- 
ponding duties  to  the  public.  By  the  established  doctrine  of 
this  State  a  carrier  can  not  stipulate  for  exemption  from  lia- 
bility for  negligence,  whether  gross,  or  wilful,  or  otherwise. 
^ast  Tenn.  Va.  &  Oa.  B.  H.  Co.  v.  JoJinsoriy  75  Ala.  696.  The 
same  rule  has  also  been  applied  to  telegraph  companies. 
SmeatlaTid  v.  ni.  &  Miss.  Tel.  Co.,  27  Iowa,  433.  On  well- 
settled  principles,  founded  on  public  policy,  a  telegraph 
company  can  not  contract  to  be  relieved  from  the  exercise 
of  due  care  and  diligence  in  the  transmission  of  telegrams 
to  a  point  of  destination  over  its  own  lines ;  and  when  it 
undertakes  to  secure  the  transmission  of  a  message  to  a 
point  of  destination  beyond  the  terminus  thereof  over  con- 
necting lines,  the  same  rule  applies  as  to  transmission  to 
the  terminus  of  its  own  lines.  A  construction  that  the 
terms  and  conditions  secure  immunity  from  the  conse- 
quences of  the  fault  or  neglect  of  the  company's  officers  or 
agents,  would  condemn  the  contract  as  contrary  to  law,  and 
deny  it  any  force  or  effect.  Ayer  T.  W.  U.  TeL  Co.,  10 
Am.  Rep.  (Me.)  495 ;  Gray's  Com.  by  Tel.,  49.  Under 
the  influence  of  the  rule  that,  when  a  contract  is  reason- 
ably susceptible  of  two  constructions,  one  contrary,  and 
the  other  agreeable  to  law,  that  construction  should  be 
adopted  which  will  uphold  the  contract,  and  give  it  opera- 
tion, we  construe  the  terms  and  conditions  as  only  an  under- 
taking to  exonerate  the  defendant  from  liability  for  errors 
which  may  be  committed  in  the  transmission  of  cipher  or 
obscure  messages,  not  caused  by  neglect,  and  for  mistakes  or 
delay  in  the  transmission  or  delivery,  or  for  the  non-delivery 
of  unrepeated  messages,  which  may  be  caused  by  any  of  the 
disturbing  or  obstructing  agencies  to  which  transmission  by 
electricity  is  subject —  generally,  it  may  be  said,  in  all  cases 
where  the  negligence  of  the  company  is  not  the  cause  of  the 
error,  mistake,  or  delay,  or  non-delivery.  They  have  no 
operation,  and  are  inapplicable,  when  the  message  is  never 
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started  from  the  receiving  office  in  the  course  of  transmis- 
sion. A  failure  to  start  the  message  is  not  an  error,  mis- 
take, or  delay  in  its  transmission  or  delivery,  or  a  non- 
delivery, as  employed  in  the  terms  and  conditions,  but  is  a 
breach  of  the  entire  contract.  A  stipulation  that,  when 
there  is  no  effort  to  forward  the  message,  the  company 
should  only  be  liable  for  repayment  of  the  charge,  would 
be,  in  effect,  to  release  the  company  from  all  obligation  to 
perform  the  contract,  because  released  from  all  liability  for 
an  entire  breach — tantamount  to  its  rescission.  Birneij 
V.  N.  T.  &  Wash.  Tel.  Co.,  18  Md.  341 ;  Spragtte  t.  W.  U. 
Tel.  Co.j  6  Daly,  200. 

6.  The  limitation  as  to  the  time  in  which  a  claim  for  dam- 
ages must  be  presented,  is  in  the  nature  of  a  condition  sub- 
sequent, the  non-performance  of  which  operates  a  forfeiture 
of  all  damages.  A  condition  operating  a  forfeiture,  not 
being  favored,  will  not  be  extended  beyond  the  express  or 
clearly  implied  terms.  The  terms  and  conditions  do  not 
contemplate  that  the  company's  agents  would  wholly  fail 
to  send  a  telegram  in  the  regular  and  usual  course  of  busi- 
ness, and  do  not  provide,  when  there  is  no  effort  to  forward 
the  message,  for  immunity  from  damages  by  reason  of 
omission  to  present  the  claim  within  the  contractual  period 
of  limitation.  By  the  express  words  of  the  contract  the 
limitation  does  not  commence  to  run  until  and  from  the  time 
the  message  is  started — ^^  after  the  sending  of  the  mes- 
sage." There  can  arise  no  implication  from  these  words 
that  it  was  meant  and  intended  that  the  limitation  should 
begin  to  run  from  any  date  prior  to  the  sending  of  the  mes- 
sage, from  the  time  it  is  received  for  transmission.  It  has 
no  operation,  unless  there  has  been  a  partial  performance 
by  forwarding  the  message.  When  there  is  no  attempt  to 
start  it,  no  effort  to  perform  the  contract,  the  right  of  action 
is  not  barred,  unless  the  period  prescribed  by  the  statute  of 
limitations  has  expired. 

7.  The  next  most  imi)ortant  question  relates  to  the  meas- 
ure of  damages.  It  is  manifest  that,  if  the  message  was 
received  and  not  forwarded,   the  plaintiff  is  entitled  to- 
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recover  at  least  the  amotmt  paid  for  its  transmission.  For 
this  reason,  if  no  other,  the  aflirmative  charge  requested  by 
the  defendant  was  properly  refused.  But  the  material 
question  is,  what,  beyond  this  charge,  constitutes  recover- 
able damages  ?  It  is  insisted  that  the  only  damages  recov- 
erable are  such  as  were  in  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made  ;  and  that,  the  message 
being  in  cipher,  and  its  purport  and  importance  not  having 
been  communicated,  no  damages  in  excess  of  the  charge  paid 
could  have  been  in  their  contemplation.  Counsel  claim 
that  such  is  the  import  of  the  rule  established  in  Hadley  v. 
Baxendale,  9  Exch,  341,  and  cite  many  authorities  to  sup- 
port their  contention.  That  case  was  fully  considered  and 
reviewed  in  JOatightery  v.  American  Union  Tdegraph 
Co.,  75  Ala.  168.  This  decision  is  now  assailed  as  unsup- 
ported by  the  weight  of  authority,  and  as  not  founded  on 
reason  and  right.  The  contention  is  based  on  a  misunder- 
standing of  the  rule  intended  to  be  declared  in  the  Hadley 
cas€y  and  of  the  effect  of  the  ruling  in  the  DaugMery  case. 
We  do  not  understand  the  latter  as  intending  to  depart 
from  the  principle  declared  in  the  former,  when  properly 
understood  and  applied.  That  principle,  as  declared,  was 
construed  by  this  court  in  reference  to  the  facts  of  the  case 
and  the  questions  involved,  which  called  for  the  declaration 
of  a  rule  applicable  to  recoverable  damages  arising  from 
special  circumstances.  The  principle,  as  thus  construed,  is 
that  special  circumstances  which  take  the  contract  out  of 
the  usual  course  of  things  must  be  communicated,  in  order 
to  become  an  element  of  the  duty  in  reference  to  which  the 
parties  are  presumed  to  contract,  and,  if  unknown,  dam- 
ages suffered  by  reason  of  the  existence  of  such  special  cir- 
cumstances are  not  recoverable ;  but  that,  in  all  cases,  the 
damages  which  would  naturally,  generally  and  proximately 
result  from  a  breach  of  the  contract,  "according  to  the 
usual  course  of  things,"  are  recoverable;  whether  or  not 
actually  contemplated  by  the  parties,  the  law  conclusively 
presumes  them  to  have  been  in  their  contemplation.  Such, 
as  this  court  understands,  is  the  proper  construction  to  be 
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placed  on  the  words,  "in  the  contemplation  of  both  parties 
at  the  time  they  made  the  contract,"  as  employed  in  the 
statement  of  recoverable  damages  in  Hadley  v.  Baxendale. 
It  is  true,  the  opinion  in  Daugherty*  s  case  criticised  this 
phrase,  so  often  used  as  generally  expressive  of  recoverable 
damages,  as  inapt  and  misleading,  subjecting  the  rule  to 
misapplication ;  but  beyond  this  criticism  of  the  mere  lan- 
guage no  attack  was  made  in  Hadley  v.  Baxendale.  The 
contention  in  Daugherty^s  case  was,  as  in  this,  that  in 
resi)ect  to  telegraph  messages  in  cipher,  the  contents  of 
which  are  not  communicated,  only  the  damages  that  were 
in  the  contemplation  of  the  parties  are  recoverable.  The 
ruling  was  that  the  liability  of  the  telegraph  company  for 
damages  does  not  depend  on  the  knowledge  the  operator 
may  have  of  the  contents  of  the  message.  The  argument 
sustains  the  conclusion,  and  relieves  any  necessity  of  a 
rediscussion.  We  adhere  to  the  doctrine  declared,  and 
hold  that,  on  the  facts  shown  by  the  record,  if  the  mes- 
sage was  not  sent,  and  the  failure  to  send  it  was  in  conse- 
quence of  the  fault  or  neglect  of  the  company's  agents,  as 
to  which  we  intimate  no  opinion,  the  plaintiff  is  entitled  to 
recover  the  damages  which,  according  to  the  usual  course  of 
things,  naturally  grew  out  of  such  failure ;  but  not  damages 
arising  from  any  special  circumstances,  the  same  not  having 
been  communicated. 

9,  10,  In  estimating  the  damages,  the  contract  with  Roth, 
as  it  would  have  been  made  had  the  message  of  accept- 
ance been  delivered,  must  be  regarded  as  an  entirety.  The 
plaintiff  cannot  accept  a  part  of  the  contract,  and  claim 
its  benefits,  and  reject  another  part,  and  avoid  its  burdens. 
The  offer  contained  a  condition  that  Roth  should  be  author- 
ized to  purchase,  for  account  of  plaintiff,  November  con- 
tracts in  New  York,  at  the  closing  quotations  of  the  day 
previous.  It  is  undisputed  that  plaintiff  would  have  sus- 
tained losses  on  such  contracts.  The  net  profits  which 
would  have  been  realized  from  the  contract  as  an  entirety 
constitute  the  actual  damages  suffered  by  plaintiff.  There 
is.  however,  a  modification  of  this  rule.    As  soon  as  he  was 
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informed  the  message  had  not  been  sent,  it  became  the  duty 
of  plaintiflf  to  take,  within  a  reasonable  time,  steps  to 
prevent  further  loss.  If  he  had  the  cotton  to  deliver,  or 
had  arranged  to  procure  it  for  delivery,  he  should  have 
made  an  effort  to  sell  it ;  and,  if  he  made  future  contracts 
for  its  purchase,  for  the  purpose  of  fulfilling  his  contract 
of  sale,  he  was  not  authorized  to  extend  them  from  month 
to  month,  on  a  declining  market,  and  fasten  the  loss  on 
defendant.     Daugherty  v.  Am.  U.  Telegraph  Co.j  supra. 

11,  12.  Under  the  rule  we  have  declared  as  regulating  the 
measure  of  damages,  the  losses  on  account  of  the  future 
contracts  carried  by  plaintiff  from  the  business  of  the  pre- 
vious season,  and  of  the  cotton  bought  from  Clisby,  cannot 
be  regarded  or  estimated  as  elements  of  recoverable  dam- 
ages ;  and  the  evidence  showing  such  losses  was  irrelevant. 
They  are  uncommunicated  special  circumstances.  Neither 
was  the  evidence  relevant  which  tended  to  show  the  embar- 
rassed financial  condition  of  plaintiff.  It  raised  a  remote 
collateral  issue,  on  which  neither  the  liability  of  the 
defendant  nor  the  proper  ascertainment  of  the  damages 
depends. 

13.  But,  as  data  from  which  to  ascertain  the  amount  of 
damages,  the  court,  on  the  evidence,  submitted  to  the  jury 
as  an  inference  of  fact,  whether  there  was  an  arrangement 
between  the  parties  by  which  the  cablegram  was  under- 
stood to  mean,  and  did  mean,  a  purchase  of  3,500  bales  of 
cotton,  and  whether  Roth  would  have  been  bound  to 
accept  that  number  of  bales.  The  evidence  on  which  the  con- 
struction of  the  contract  was  thus  left  to  the  jury  consists 
of  a  previous  correspondence  between  the  parties  by  mail, 
the  cablegram,  and  the  message  delivered  by  plaintiff  at 
the  office  of  defendant.  It  is  as  follows :  In  May,  1884, 
plaintiff  received  a  letter  from  Roth,  proposing  to  buy  cot- 
ton, the  contents  of  which  are  not  made  known.  About  the 
last  of  the  same  month,  plaintiff  wrote  Roth,  rejecting  his 
offer,  and  proposing  to  sell  him  from  3,500  to  5,000  bales,  if 
he  would  take  the  pence  price  in  Europe  and  November  con- 
tracts in  New  York  on  the  day  the  trade  is  made,  aa  the 
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basis.  On  June  14tli,  thereafter,  Roth  sent  plaintiff  a 
cablegram  in  cipher,  which  is  translated  as  follows :  "  We 
offer  firm  far  IfiOO  hales  average  middling ^  nothing  under 
low  middling^  at  6-8  d.  cost,  insurance  and  freight,  and 
six  per  cent^  prompt  sMpment  hy  steamer y  price  1-32  of  a 
penny  more,  Septerrther  delivery ,  provided  give  us  author- 
ity to  buy^  at  yesterday*  s  closing  gustations,  ^ovemAer, 
Ifew  York^  for  your  account.^'*  In  response  the  plaintiff 
delivered,  for  transmission  to  Roth,  the  following  message : 
"Accept  the  offer.  How  much?'  In  view  of  the  fact 
that  the  proposition  of  the  plaintiff  was  to  seU  from  3,500 
to  6,000  bales,  the  inquiry,  "How  much?'  indicated  that 
plaintiff  did  not  understand  the  cablegram  to  be  an  offer  to 
purchase  any  definite  number.  If  the  construction  of  the 
contract  was  properly  submitted  to  the  jury,  and  the  cable- 
gram can  be  reasonably  construed  as  an  acceptance  of  the 
previous  proposition  of  plaintiff,  no  specific  quantity  of 
cotton  was  agreed  on,  and  there  was  no  operative  sale. 

But  was  the  construction  of  the  contract  proi)erly  sub- 
mitted to  the  jury  ?  When  the  legal  effect  and  operation  of 
a  written  instrument  depends  upon  evidence  of  collateral 
facts  ^^  in  pais  ^^  the  inference  of  fact  may,  and  should  be, 
submitted  to  the  jury ;  but  when  the  evidence  consists 
wholly  of  writings,  and  the  legal  effect  and  operation  solely 
depend  upon  the  meaning  and  construction  of  the  words 
employed,  it  is  the  province  and  duty  of  the  court  to  con 
strue  written  instruments,  and  declare  their  legal  effect. 
BoyJcin  v.  Bank  of  Mobile,  72  Ala.  262.  The  evidence  on 
which  the  construction  of  the  contract  was  submitted  to  the 
jury  consists  wholly  of  written  instruments  ;  being  an  offer 
of  undisclosed  terms  to  purchase,  its  rejection,  accom- 
panied by  a  counter-proposition  to  sell,  which,  without 
more,  is  followed  by  the  cablegram,  and  the  acceptance  of 
the  offer  thereby  made.  There  is  nothing  indeterminate  or 
obscure ;  nothing  for  construction,  or  requiring  the  aid  of 
extrinsic  evidence.  The  cablegram  varies  the  terms  of 
plaintiff's  projHJsition,  not  only  as  to  the  number  of  bales, 

but  also  as  to  the  price  at  which  the  November  contracts 
VOL.  n— 30. 


466  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Telegraph  Co.  v.  Way. 

should  be  purchased ;  the  proposition  being  that  the  basis 
should  be  the  prices  on  the  day  the  trade  is  made^  and  the 
cablegram  being  the  closing  quotations  of  the  previous  clap. 
On  no  principle  of  legal  construction  can  an  offer  to  pur- 
chase a  specified  number  of  bales  on  specified  tefnm  be 
regarded  an  acceptance  of  a  proposition  to  sell  a  larger  and 
indefinite  number  on  different  terms.  Had  Roth's  oftet 
been  accepted,  he  would  not  have  been  bound  to  take  any 
number  other  than  that  stated  in  the  cablegram.  The 
court  should  have  construed  the  writings,  and  instmcted 
the  jury  that,  had  the  contract  been  completed,  it  wotild 
have  been  for  the  sale  of  1,000  bales,  and  no  more. 

14.  The  record  does  hot  make  a  case  for  the  allowance  of 
exemplary  damages.  The  operator  was  not  cognizant  of 
the  contents  or  importance  of  the  message.  The  evidence 
does  not  tend  to  show  that  there  was  any  negligence, 
wanton  or  wilful,  or  so  gross  as  to  evince  an  entire  want 
of  care,  and  to  raise  the  presumption  of  "a  conscious 
indifference  to  consequences."  Lienkavf  v.  Morris^  66 
Ala.  406 ;  Ma.  Qa.  So.  H.  R.  Co.  v.  Arnold^  supra.  Undeir 
the  circumstances  disclosed  by  the  evidence,  the  plaintiff  is 
x)nly  entitled  to  a  just  compensation  for  the  actual  loss 
sustained,  if  the  failure  to  send  the  message  was  the  result 
of  negligence.  The  actual  loss  is  the  profits  which  he 
would  have  made  had  the  contract  of  sale  been  perfected. 
In  order  to  determine  the  profits,  the  difference  between  the 
contiiact  price  and  what  it  would  have  cost  plaintiff  to  pro- 
cure the  cotton  and  deliver  it  in  Bremen  in  time  for  the 
September  delivery,  mi^st  be  first  ascertained.  Prom  this 
difference  must  be  deducted  the  amount  of  the  losses 
which  plaintiff  would  have  sustained  had  the  November 
contracts  been  purchased  on  the  closing  quotations  of  the 
day  previous.  The  remainder,  with  the  amount  of  the 
charge  paid  by  plaintiff  for  the  transmission  of  the  mes- 
sage, with  interest,  is  the  measure  of  recoverable  damages. 
On  the  other  hand,  if  the  completion  and  performance  of 
the  contract,  regarded  as  an  entirety,  would  have  resulted  in 
loss  to  the  plaintiff  —  that  is,  if  the  losses  on  the  November 
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contracts  would  have  exceeded  the  gains  on  the  sale  to 
Both — he  is  not  entitled  to  recover  any  damages,  as  grow- 
ing out  of  the  mere  failure  to  complete  the  contract,  other 
than  nominal. 

15.  The  cablegram  purporting  that  plaintiff  should  pro- 
cure the  cotton  in  this  country,  for  shipment  to  Bremen, 
evidence  of  the  price  of  cotton  in  Liverpool  is  irrelevant, 
there  being  no  proof  of  an  influencing  or  regulating  rela- 
tion, or  of  a  mutual  dependence,  between  the  markets ;  and 
aU  evidence  relating  to  gains  or  losses  should  be  excluded 
which  does  not  tend  to  aflford  proper  data  from  which  to 
ascertain  the  actual  gain  or  loss  arising  from  the  contract  on 
the  principles  herein  declared. 

16  Evidence  was  introduced  in  reference  to  the  character 
of  the  contracts.  The  defendant  had  the  f uU  benefit  of  the 
defense  of  illegality  on  the  trial.  There  being  no  evidence 
tending  to  show  that  there  was  to  be  no  delivery  of  the 
cotton,  we  need  not  consider  the  sufficiency  of  the  pleas 
based  on  the  gambling  character  of  the  contract.  We  may 
observe,  however,  that  the  pleas  do  not  aver  any  law  of 
Germany,  where  performance  was  to  be  made,  which 
declares  such  contracts  illegal,  and  we  are  without  pre- 
sumption. Castleman  v.  Jeffries^  60  Ala.  380.  And  there 
is  no  inmiediate  or  dependent  connection  between  the  offer 
of  Roth  and  the  future  contracts  of  purchase  made  pre- 
viously to  the  offer.  These,  we  have  already  said,  are  not 
to  be  regarded  as  elements  of  damage. 

17.  By  usage,  Both  was  not  bound  by  the  acceptance  of 
his  offer,  unless  it  was  delivered  to  him  within  twenty-four 
hours  after  the  receipt  of  the  offer.  It  was  delivered  to  the 
tel^raph  company  for  transmission  late  on  Saturday,  and, 
to  come  within  the  required  time,  the  delivery  to  Roth 
would  have  been  on  Sunday.  On  this  ground,  the  defend- 
ant contends  that  plaintiff's  act,  sending  the  telegram,  is 
illegal,  and  therefore  he  could  not  have  been  legally  dam- 
aged by  the  failure  of  the  company  to  forward  it.  Ordi- 
narily, a  contract  by  telegraph  is  complete  when  a  tele- 
gram of  acceptance,  the  offer  not  having  been  withdrawn, 
is  placed  by  the  offeree  with  the  telegraph  company  for 
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transmission,  the  parties  having  adopted  such  mode  of  com- 
munication in  making  the  contract.  All  that  plaintiff 
could  reasonably  have  done  to  complete  the  contract  was 
done  on  Saturday.  A  delivery  within  the  limited  time 
would  have  related  back,  and  constituted  a  complete 
contract  from  the  time  the  telegram  of  acceptance  was 
deposited  in  the  Montgomery  office.  By  statute,  contracts 
made  on  Sunday,  and  not  within  the  statutory  exceptions, 
are  void.  Code,  §  2138.  The  contract  to  transmit  the  mes- 
sage was  wholly  made  on  Saturday,  and  its  validity  is  not 
destroyed  or  impaired  by  a  condition  that,  in  order  to  bind 
the  offeree,  it  must  be  delivered  within  a  limited  time, 
though  compliance  therewith  may  require  delivery  in 
Bremen  on  Sunday.  The  mere  delivery  of  a  telegram  on 
Sunday  is  not  an  act  prohibited  by  either  statutory  or  com- 
mon law ;  and,  in  the  absence  of  proof,  we  cannot  presume 
that  such  delivery  is  prohibited  by  the  laws  of  (Jermany. 
The  condition  that  the  acceptance  must  be  delivered  within 
a  specified  time  is  a  condition  in  favor  of  the  offeree,  and 
may  be  waived  by  him.  The  defendant  cannot  set  up  that 
a  compliance  with  the  condition  would  necessitate  a 
delivery  on  Sunday,  to  avoid  the  consequences  of  an  entire 
breach  of  a  valid  and  legal  contract. 

Other  questions  presented  become,  under  the  views  we 
have  taken  of  the  case,  unimportant  and  immaterial,  and 
their  consideration  is  unnecessary.  Reversed  and  remanded. 


Note. — SoMEBvnjLE,  J.,  dissented  ;  holding  that  for  damages  arising  in 
respect  to  a  cipher  dispatch,  only  the  sum  paid  for  transmission  could  be 
recovered,  and  citing  many  authorities  in  support  of  that  view. 

See  Index  to  this  and  to  previous  volume,  titles  "  T limiting  Liability,'* 
** Limiting  Time,"  **  Cipher  Dispatch,"  "  Damages,"  "Sunday  Contract," 
"  Acts,  &c.,  of  Agent." 

Upon  the  subject  of  damages  in  cases  of  default  of  telegraph  companies, 
see  vol.  1,  notes  at  pages  58,  69, 108 ;  the  last  especially  as  to  cipher  di»- 
patches. 

See  note  to  next  case. 

In  Saunders  v.  Stewart,  85  Law  Times,  870  (1876),  held  that  where  a  col- 
lector of  telegraphic  messages  for  transmission  abroad  received  a  cipher 
dispatch  and  negligently  mis-sent  it,  so  that  the  plaintiff,  the  sender,  lost  a 
profitable  contract,  only  nominal  damages  could  be  recovered. 
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Fbazeb  &  Co.  V.  Western  Union  Telegraph  Company. 

Alabama  Supreme  Court,  December,  18S7* 

(84  Ala.  487.) 

Ebbor  in  telbgram. — Remote  damages. 

A  judgment  for  defendant  affirmed,  in  an  action  for  damages  for  injury 
sustained  by  delay  of  a  telegram  announcing  a  rise  in  cotton,  it  not 
appearing  that  the  loss  was  the  natural  or  proximate  result  of  the  delay. 

Appeal  from  Bullock  Circuit  Court. 

The  telegram,  by  the  defendant' s  delay  in  transmission 
of  which  the  loss  complained  of  was  alleged  to  have  been 
sustained,  was  sent  to  the  plaintiffs  by  their  brother,  who 
had  promised  to  keep  them  posted  on  the  state  of  the  cot- 
ton market.  The  telegram  was  received  5.15  P.  M.  The 
testimony  conflicted  as  to  whether  it  was  presented  for 
transmission  at  3.30  or  4.30.  The  telegram  notified  plaint- 
iffs of  a  rise  in  cotton.  A  few  minutes  before  its  receipt 
they  sold.  Their  claim  is  that  but  for  the  delay  they  could 
have  obtained  a  higher  price. 

Appeal  by  plaintiffs. 

NoTiaan  &  Bon^  for  appellants. 

Jones  &  Falkner  and  John  G.  WTiite^  contra. 

Somerville,  J. :  The  sending  of  the  telegram  by  S.  T. 
Frazer  to  the  plaintiffs,  Frazer  &  Co.,  by  which  was  con- 
veyed to  them  the  intelligence  as  to  the  rise  of  cotton  in 
Montgomery  and  other  markets,  was  the  volunteer  act  of 
one  who  was  under  no  obligation  to  do  it  as  an  agent  or 
otherwise.  It  was  done  as  a  mere  favor,  and  seems  to  have 
had  no  proximate  connection  with  the  particular  sale  of 
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cotton  made  by  the  plaintifls  on  December  6,  1886,  in  which 
they  sustained  the  loss  now  claimed  by  them  as  damages.  It 
does  not  appear  that  plaintiffs  exx>ected  or  relied  on  this* 
intelligence  in  shaping  the  terms  and  time  of  sale,  nor  that 
the  failure  to  receive  it  exerted  in  fact  any  influence  in  in- 
ducing them  to  take  the  price  for  which  they  actually  sold 
the  cotton.  The  sendmg  of  the  dispatch  was,  m  other 
words,  accidental  in  its  nature,  and  not  the  outgrowth  or 
product  of  any  legal  obligation  assumed  by  the  sender. 
The  possession  by  the  plaintiffs  of  the  140  bales  of  cotton  on 
that  day  was  accidental  in  its  relations  to  the  telegram,  as 
was  also  the  sale  of  the  plaintiff's  cotton.  There  was,  legally 
speaking,  no  causal  connection  or  relation  between  them. 

No  damage  can  be  recovered,  based  on  the  defendant's 
negligence,  unless  it  be  the  natural  and  proximate  con- 
sequence of  the  act  complained  of  in  the  action.  If  the 
damage  claimed  cannot  be  reasonably  supi)osed  to  have 
entered  into  the  legal  contemplation  of  the  parties  at  the 
time  of  making  the  contract,  for  the  breach  of  which  such 
damage  is  claimed,  it  is  not  recoverable. 

The  application  of  this  rule  is  fatal  to  the  plaintiffs*  case. 
The  evidence  does  not  tend  to  prove  that  the  damages 
claimed  by  the  plaintiffs  could  have  been  within  the  legal 
contemplation  of  the  contracting  parties  at  the  time  of  send- 
ing the  telegram,  in  the  delivery  of  which  it  is  claimed 
there  was  negligence  on  the  part  of  the  defendant  company. 

The  general  charge  could  well  have  been  given  for  the 
defendant,  without  hyi)othesis.  The  errors  in  the  rulings 
of  the  court,  therefore,  if  any,  are  errors  without  injury, 
and  need  not  be  considered. 

Affirmed. 


NoTB. — This  and  the  preoeding  are  the  only  Alabama  cases  in  this 
Yolume,  bearing  upon  the  duties  of  telegraph  companies  as  common  car- 
riers of  messages.  The  following  are  to  be  found  in  toI.  1  of  this  series : 
Vaughtery  v.  American  Union  TeL  Co,,  p.  588 ;  TV,  U,  Tel,  Co.  y,  Me^er, 
p.  282. 

See  Index  to  this  and  to  prior  volume,  title  '*  Damages.** 

See  note  to  preceding  case. 
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T.  L.  Stiles,  Assignee,  &c.  v.  Western  Union  Tele- 
graph Co. 

Supreme  Court  of  Arizona,  Dec*  i,  1887, 

(15  Pacific  Reporter,  712.) 

Wilful  delay  of  telegkam.— Damages. 

A  telegraph  operator  at  the  office  at  which  a  message  was  received  announc- 
ing to  a  branch  of  a  bank  the  general  assignment  of  the  bank,  withheld 
^he  message  from  the  evening  of  one  day  until  after  the  opening  of  the 
bank  for  business  on  the  next  day,  for  the  purpose  of  drawing  out  money 
belonging  to  himself  and  the  telegraph  company. 

After  the  delivery  of  the  message,  the  officers  of  the  bank  permitted  other 
moneys  to  be  withdrawn. 

In  an  action  by  the  assignee  to  recover  all  the  money  withdrawn  while  the 
message  was  withheld,  hetd,  that  the  withholding  being  gross  negUgence 
and  palpable  misconduct,  the  telegraph  company  must  bear  every  legiti- 
mate consequence  of  its  non-delivery ;  but  that  the  payment  of.  money 
after  delivery  of  the  message  was  not  such  legitimate  consequence,  and 
the  recovery  must  be  limited  to  that  paid  before. 

Appeal  from  District  Court,  Pima  county.  Action  for 
damages.    The  facts  are  stated  in  the  opinion. 

J.  A.  Anderson  and  John  HayneSy  for  appellee. 

C.  O.  Stevens  and  H.  'B.  Carpenter y  for  appellant 

Porter,  J. :  This  canse  comes  here  on  motion  for  a  new 
trial  on  the  grounds  of  insufficiency  of  the  evidence,  the 
findings  and  decisions  being  against  law,  and  errors  in  law. 
This  action  was  brought  by  T.  L.  Stiles,  as  assignee  of 
Hudson  &  Co.,  against  the  Western  Union  Telegraph  Com- 
pany, to  recover  damages  for  the  delay  in  the  delivery  of  a 
telegraphic  message  sent  by  the  plaintiff  from  Tucson  to 
Tombstone.    It  appears  that  Hudson  &  Co.,  on  tlie  ninth 
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day  of  May,  1884,  had  a  banking  house  in  Tucson,  with  a 
branch  establishment  at  Tombstone.  Mr.  M.  B.  Clapp,  to 
whom  the  message  was  sent,  was  the  cashier  of  the  branch 
house,  and  there  managed  the  bank.  That  on  the  evening 
of  the  ninth  of  May  an  assignment  of  all  the  property  of 
Hudson  &  Co.,  both  at  Tucson  and  at  Tombstone,  was 
made  to  T.  L.  Stiles.  Thereupon,  on  acceptance  of  the 
trust,  the  plaintiff,  assignee,  on  the  evening  of  the  ninth 
of  May,  sent  by  defendant  a  telegram  to  Clapp,  and  with 
directions  to  forward  the  telegram  immediately.  The  tele, 
gram  was  received  by  the  operator  at  Tombstone  at  9.15  of 
May  ninth,  and  not  delivered  till  the  morning  of  the  tenth, 
between  9.15  and  9.30,  and  after  the  bank  was  opened  for 
business.  The  telegraph  office  at  Tombstone  was  less  than 
two  blocks  from  the  bank.  Clapp' s  residence  was  in  the 
same  town,  and  he  was  there  on  the  evening  of  the  ninth. 
The  usual  time  for  delivering  dispatches,  when  too  late 
the  night  before,  was  from  8.30  to  9  A.  M.  The  office  of 
the  telegraph  company  was  opened  at  8  o'clock  A.  M. 
The  bank  was  opened  at  9  o'clock  A.  M.  Before  the 
delivery  of  the  message  the  telegraph  operator  (Kings- 
berry)  drew  from  the  bank  the  sum  of  $1,167.71,  and  other 
smaller  sums  were  withdrawn  from  the  bank  before  the  mes- 
sage was  delivered. 

On  the  opening  of  the  bank  on  the  tenth,  the  money  in 
the  vaults  had  been  placed  upon  the  trays  on  the  counter 
for  the  day's  business.  On  the  reception  of  the  dispatch, 
Clapp,  the  cashier,  told  the  employees  of  its  contents,  and 
directed  to  have  the  money  put  back  in  the  vaults,  and 
then  went  to  see  plaintiflE's  attorney,  and  in  the  mean  time 
directed  the  bank  to  be  kept  open.  The  business  went  on 
till  the  attorney  came,  and  put  up  a  notice,  which  was 
one-half  hour  after  the  delivery  of  the  message.  The  sum 
of  $5,102.19  was  paid  out  to  unpref  erred  creditors,  including 
the  sum  of  $1,167.71  paid  on  the  check  of  the  operator. 
The  operator  testified  that  $1,000  of  the  $1,167.71  belonged 
to  him,  and  the  balance  to  defendant.  The  books  of  the 
bank  show  an  itemized  statement  of  the  amounts  drawn 
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oat  by  each  depositor,  and  among  them  is  the  Western 
Union  Telegraph  Company,  $1,167.71.  But  that  fact  is 
immaterial.  There  can  be  no  dispnte  but  that  the  con- 
duct of  the  operator  was  grossly  negligent,  and  the  defend- 
ant cannot  be  relieved  of  responsibility  caused  by  his  mis- 
conduct. No  terms  annexed  to  the  message  can  excuse  this 
fidlure  to  deliver  the  message  before  the  opening  of  the 
bank;  such  failure  to  deliver  being  gross  negligence  and 
palpable  misconduct,  and  the  telegraph  company  must  bear 
every  legitimate  consequence  of  its  non-delivery. 

But  does  that  consequence  involve  anything  which  in 
this  case  hapi)ened  after  the  message  came  to  the  hands  of 
the  bank  ?  The  telegraph  company  must  be  held  for  every 
dollar  paid  out  before  the  message  was  delivered.  We  can 
see  no  good  reason  why  it  should  be  for  the  money 
afterwards  paid,  for  any  payments  made  after  the  delivery 
of  the  message  were  entirely  voluntary  on  the  part  of  the 
bank.  A  justification  is  sought  because  of  the  fear  of  a 
mob.  No  such  exhibition  existed,  and  the  excuse  cannot 
be  sustained.  The  teller  testifies  that  he  paid  checks 
because  he  feared,  if  he  did  not,  that  a  rush  would  be  made 
on  them ;  that  when  he  left  the  bank  a  large  crowd  had 
assembled  there ;  but  while  the  bank  remained  open  for 
business  there  was  no  excitement,  and  but  four  people  there 
outside  of  the  employees.  Why  could  not  the  employees 
of  the  bank  have  closed  the  outside  doors,  and  then  put  the 
money  in  the  vaults  ?  Besides,  it  would  only  take  a  few 
moments  to  handle  $20,000  or  $30,000,  which  amount  was  in 
the  trays  in  which  coin  is  usually  kept  in  banks.  It  not 
being  otherwise  shown,  we  take  it  that  most  of  the  money, 
as  is  the  custom  of  banks  in  Arizona,  was  in  gold  coin,  and 
only  silver  enough  to  make  change. 

We  must  conclude  that  the  finding  "that,  by  reason  of 
said  failure  to  deliver  message,  the  plaintiff  paid  out  to 
unpref erred  creditors  the  sum  of  $5,102.19,"  is  erroneous. 
The  record  does  not  disclose  the  full  amount  paid  out 
before  the  delivery  of  the  message,  saying  only  it  was 
"other  smaller  sums,"   and  there  must  be  a  new  trial, 
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unless  plaintiff  will,  by  written  consent,  accept  from  defend- 
aat  the  sum  of  $1,167.71,  with  legal  interest  from  the  ninth 
day  of  May,  1884,  in  which  case  judgment  for  that  enun  is 
ordered  to  be  entered. 

Weight,  C.  J.  (concnrring):  We  are  clearly  of  the 
opinion  that  the  defendant  should  not  be  held  liable  for 
amounts  of  money  paid  out  after  the  dispatch  was  received 
at  the  bank.  It  required  only  a  moment's  time  to  step  to 
the  front  door  of  the  bank  and  close  it.  The  law  in  such 
case  does  not  hold  the  defendant  responsible  for  avoidable 
damages.  Undoubtedly  a  large  portion  of  the  money  paid 
out  would  have  remained  in  the  bank  if  it  had  been  closed 
immediately  upon  the  reception  of  the  dispatch.  I  there- 
fore concur. 


Note. — Babnes,  J.,  dissented  upon  the  ground  that  the  necoTerj  should 
be  for  the  whole  amount  paid  out  by  the  bank  after  the  telegxam  should 
have  been  delivered. 

See  Indsz  to  this  and  to  prior  volume,  title  ''  Damages." 

See  note  to  W*  U.  TeL  Co,  v.  Way,  ante,  p.  455. 

See  note*  vol.  1,  p.  09. 


Westebn  Ukion  Telbgbaph  Company  v.  Cobbs. 

Arkafuaa  Supreme  Court jlOot*  9, 1886. 
(47  Axk.  844.) 

ABKANSAS  PENAIi  STATUTE. —  LoOTINa  TIKB  TO  PBESEMT  CLAIM. 

A  stipulation  in  a  telegraph  blank  limiting  the  time  for  the  presentation  of 
cliJms  in  case  of  delay  or  failure  in  transmission  or  delivery,  is  confined 
to  claims  for  damages  and  does  not  include  those  for  the  statutory  pen- 
alty. 

Cases  of  this  series  cited  in  opinion :  W.  U.  Tel.  Co.  v.  Jonee,  vol.  1,  p.  580; 
Little  Rock,  <fcc.  TeL  Co.  v.  Davie,  vol.  1.  p.t526;  W.  U.  TeL  Co.  v.  Bw^uh 
nan,  vol.  1,  p.  1 ;  W.  U.  Tel.  Co.  v.  Adame,  voL  1,  p.  44d ;  W,  U.TeL  Co. 
Y.  Pendleton^  vol.  1,  p.  683. 


AllKANSAS,  1886.  475 


Telegraph  Company  y.  Ck)bbe. 


Action  for  statutory  penalty  for  failure  to  deliver  tele- 
gram. Appeal  by  defendant  below  from  judgment  of  St. 
Francis  Circuit  Court. 

CT.  M.  &  G.  JS.  Jiose,  for  appellant. 

Oeo,  H.  Sanders  and  Joseph  W.  MartiUy  for  appellee. 

Smith,  J.:  The  action  was  to  recover  the  statutory 
penalty  of  $100  for  negligent  delay  in  the  delivery  of  a  tele- 
gram. The  defense  was  that  the  plaintiff  had  not  exhibited 
his  demand  within  sixty  days  from  the  time  he  sent  the. 
message.  There  was  a  jury  trial,  and  the  plaintiff  had  a 
verdict  and  judgment. 

The  message  was  received  for  transmission,  subject  to  the 
following  condition,  which  was  printed  on  the  blank  form 
furnished  by  the  company : 

**  The  oomjMuiy  will  not  be  liable  for  damages  in  any  case  where  the  claim 
is  not  presented  in  writing,  within  sixty  days  after  sending  the  message.'* 

And  it  was  admitted  that  the  plaintiff  had  made  no  claim 
before  bringing  his  action,  which  was  six  months  after  the 
message  was  sent. 

The  rejection  of  the  following  prayer  is  the  only  error 
assigned  here : 

"If  you  find  that  the  plaintiff's  message  was  written 
upon  a  telegraphic  blank,  upon  which  was  printed  a  condi- 
tion exempting  the  company  from  liability  unless  a  demand 
in  writing  was  presented  within  sixty  days  after  the  send- 
ing of  the  message,  and  if  you  find  that  no  demand  in  writ- 
ing was  presented  by  the  plaintiff  within  that  time,  you 
will  find  for  the  defendant." 

In  W.  U.  Tel.  Co.  t.  Janes,  95  Ind.  228 ;  S.  C,  48  Am. 
Rep.  713,  this  point  was  ruled  in  favor  of  the  telegraph 
company.  It  was  said  that  "claims"  is  a  word  of  very 
extensive  signification,  embracing  every  species  of  legal  de- 
mand ;  that  the  word  "damages"  means  that  which  is 
assessed  in  the  plaintiff's  favor  as  the  amount  of  his 
recovery ;  and  that  the  penalty  given  by  the  statute  is  in 
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this  sense  damages,  it  being  recovsrable,  not  by  public 
prosecution,  but  by  a  civil  action  in  the  name  of  the  sender 
of  the  message,  in  which  the  public  has  no  interest. 

But,  with  due  deference  to  that  learned  court,  we  are 
unable  to  assent  to  its  conclusion,  or  its  train  of  reasoning. 
The  notice  for  which  the  company  stipulated  was  of  a  claim 
for  damages.  By  damages  we  understand  the  indenmity, 
or  compensation  in  money,  which  the  law  gives  to  an  injured 
party  for  the  breach  of  a  contract  or  a  duty.  In  theory 
they  are  precisely  commensurate  with  the  injury  received, 
except  in  the  case  of  exemplary  damages  or  smart  money, 
where  some  element  of  fraud,  malice,  gross  negligence,  or 
oppression,  enters  into  the  controversy.  A  penalty,  on  the 
other  hand,  is  the  punishment,  generally  pecuniary,  inflicted 
by  a  law  for  its  violation.  It  has  no  reference  to  the  actual 
loss  sustained  by  him  who  sues  for  its  recovery.  Field  on 
Damages,  sec.  1;  2  Greenl.  Ev.,  sec.  263;  Bouvier'sLaw 
Die,  sub  voce  Penalty. 

As  the  object  of  the  statute  is  not  to  recompense  the 
plaintiff  for  the  actual  damage  he  has  suffered,  but  to 
quicken  the  diligence  of  telegraph  companies  in  the  trans- 
mission of  dispatches,  it  follows  that  this  cannot  be  con- 
sidered an  action  for  damages.  The  plaintiff  does  not  seek 
reparation  proportioned  to  the  loss  or  inconvenience  to 
which  he  has  been  subjected ;  but  to  recover  a  penalty,  the 
amount  of  which  is  fixed  by  statute,  regardless  of  the  fact 
whether  his  loss  be  great  or  small.  He  neither  alleges,  nor 
proves  actual  damages,  nor  was  it  necessary  to  do  so.  X*  JR. 
<e  F.  S.  Tel.  Co.Y.  Davis,  41  Ark.,  79;  W.  XT.  Tel.  Co.  T. 
Btichanan,  36  Ind.  429;  S.  C,  9  Amer.  Rep.  744 ;  W.  TT. 
Tel.  Co.  V.  Adam8,S1  Ind.  698 ;  W.  TT.  Ta.  Co.  t.  Pendle- 
ton, 95  id.  12. 

Nor  can  the  statutory  penalty  be  considered  as  in  the 
nature  of  liquidated  damages.  This  phrase  is  confined  to 
cases  where  the  extent  of  the  damages  has  been  determined 
by  anticipatory  agreement  between  the  parties. 

The  only  claim,  to  notice  of  which  the  company  was 
entitled  under  the  clause  in  question,  was  a  cause  of  action 
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sonnding  in  damages — not  debt  for  a  penalty .  The  plaint- 
iff had  no  such  claim  to  present.  As  the  message  related  to 
a  family  matter,  it  is  probable  the  failure  to  deliver  promptly 
caused  no  pecnrnjary  detriment.  The  necessity  for  speedy 
information  may  exist  equally  in  both  cases,  viz.,  to  enable 
the  company  to  ascertain  the  true  cause  of  the  miscarriage 
before  time  has  obliterated  the  facts  from  human  memory. 
But  the  language  of  the  stipulation  does  not  cover  both 
cases;  and  it  will  not  be  presumed  the  parties  intended 
something  they  have  not  expressed. 
Affirmed. 


NoTR. —  See  upon  this  subject,  in  addition  to  this  and  the  previous  case^ 
LiUle  Boek,  Ac,  Tel.  Co.  v.  Davis,  1  Am.  Elec.  Cas.  526. 
See  Indkx  to  this  and  to  previous  volume,  title  '*  Limiting  Time.** 


Baltocobe  &  Ohio  Telegraph  Company  v.  Lovejoy. 

iSiiprefiM  Court  o/ArkansoM,  November ^  18S6. 

(48  Ark.  801.) 

Telbobafh  oompany.— Arkansas  penal  statutb.— JuiUBDicnoN. 

A  justice  of  the  peace  has  no  jurisdiction  of  an  action  against  a  telegraph 
company,  to  recover  the  statutory  penalty  for  failure  to  deliver  a  mes- 
sage. 

Case  of  this  series  cited  in  opinion :  Little  Bock  db  Fort  8,  Tel,  Co,  v.  Davi%^ 
▼oL  1,  p.  020. 

Facts  stated  in  opinion. 

J.  C,  HdwthoTTie^  for  appellant. 

-ST.  F.  BrowUy  tor  appellee. 

Smith,  J. :  Lovejoy  recovered  judgment  against  the  tel- 
egraph company  for  the  penalty  of  $100,  given  by  section 
6419  of  Mansfield's  Digest,  for  non-delivery  of  a  message. 
It  is  now  objected  that  the  justice  of  the  peace,  before  whom 
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the  action  was  begun,  had  no  jurisdiction  of  the  subject 
matter. 

The  civil  jurisdiction  of  justices  is  confined  to  three 
classes  of  cases.  Actions  arising  on  contract,  actions  of 
replevin,  and  actions  for  injuries  to  personal  prox)erty. 
(Const.  1874,  art.  7,  sec.  40.)  Unless,  therefore,  this  is  an 
action  ex  contractUy  the  objection  must  be  sustained.  Now 
a  relation  of  contract  does  exist  between  the  sender  of  a 
message  and  the  telegraph  company.  But  the  action  to 
recover  the  statutory  penalty  does  not  arise  on  the  contract 
to  transmit,  but  on  the  statute  which  imposes  the  penalty 
for  neglect  of  the  duty  which  the  company  owes  to  the 
pnblie.  This  point  was  determined  in  Bagley  v.  Shoppctchj 
43  Ark.  375,  which  was  an  action  against  an  officer  to  enforce 
a  forfeiture  for  exacting  excessive  fees. 

We  are  aware  that  in  Katsenstein  v.  -B.  R.  Co.y  84  N.  C. 
688,  the  Supreme  Court  of  North  Carolina  reached  an  opjK)- 
site  conclusion.  In  that  State  the  jurisdiction  of  justices 
of  the  peace  in  civil  cases  is  limited  to  actions  upon  con- 
tracts. But  it  was  held  that  an  action  to  recover  a  penalty 
under  a  statute  was  an  action  upon  a  contract.  The  court 
seems  to  have  been  led  to  this  conclusion  by  the  considera- 
tion that,  under  the  old  system  of  pleadings,  debt  was  the 
appropriate  form  of  action  to  recover  a  penalty,  and  that 
debt  was  classified  as  an  action  ex  contractu.  But  debt  was 
not  necessarily  founded  upon  contract.  It  lay  wherever 
the  sum  demanded  was  certain,  without  regard  to  the  man- 
ner in  which  the  obligation  was  incurred  or  is  evidenced, 
as,  for  instance,  on  the  judgment  of  a  court  of  record. 
Hence,  debt  for  a  statutory  penalty,  while  it  was  in  form 
ex  contractUj  was  in  reality  founded  upon  a  tort.  GTiaffee 
V.  United  States^  18  Wall.  638 ;  Stockwell  v.  United  Staies^ 
13  ib.  642. 

In  L.  B.  &  Ft.  8.  Td.  Co.  t.  Davis,  41  Ark.  79,  a  judg- 
ment similar  to  the  one  we  are  now  considering  was  affirmed, 
but  the  question  of  jurisdiction  was  not  raised,  and  escaped 
the  attention  of  the  court. 

The  judgment  is  vacated  and  the  cause  dismissed. 
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M.    PRATTEirrHAL  ^TT  AL.   T.  WESTERIT  TJlTION  TeLEG&APH 

Company. 

Arkanmu  Supreme  Court,  Dec.  17,  J8S7. 
(SO  Ark.  78.) 

ABKAKBAS  PEZTAli^BTATDT^ 

Section  6410,  Mansfield's  Digest,  imposing  a  penalty  on  telegraph  companies 
for  n^ligent  failure  to  transmit  messages,  was  repealed,  by  acts  1885. 
p.  176,  which  only  forbids  "  discrimination  as  to  charges  or  promptness." 

Cases  of  this  series  cited  in  opinion:  W.  U,  Tel.  Co.  t.  Steele,  poet; 
W.  U.  Td.  Co.  V.  Swain,  poet. 

AcnoiT  tot  statutory  penalty.  Appeal  from  judgment  iii 
favor  of  defendant,  rendered  by  Circuit  Court,  I^ulkneo* 
eouBty. 

Denisan  A  Frauenihal^  for  appellants. 

TT.  M.  *  &.  B.  Jiose,  for  uppellee. 

SAiTH,  J. :  The  terUh  section  of  the  act  of  March  81, 
1885,  declares  that 

"  Eveiy  telegraph  company  and  telephone  company  doing  business  in  this 
State  must,  under  a  penalty  of  $500  for  each  and  every  refusal  so  to  do, 
transmit  over  its  wires  to  localities  on  its  lines,  for  any  individual  or  cor- 
poration or  other  telegraph  or  telephone  company,  such  messages,  dis- 
patches, or  correspondence  as  may  be  tendered  to  it  by,  or  to  be  trans- 
mitted to,  any  individual  or  corporation,  or  other  telegraph  or  telephone 
companies,  at  the  price  customarily  asked  and  obtained  for  the  transmis^ 
sion  of  similar  messages,  dispatches,  or  correspondence,  without  discrimi- 
nation as  to  charges  or  promptness." 

And  by  the  fourteenth  section  of  the  same  act,  section 
f^id  of  Mansfield's  Digest,  which  imposed  a  penalty  for  a 


480  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Frauenthal  et  al.  v.  Telegraph  Ck)mpan7. 


negligent  failure  to  transmit  a  dispatch,   was  expressly 
repealed.     Session  acts  of  1885,  p.  176. 

The  present  action  was  brought  to  recover  the  penalty  of 
$500,  prescribed  by  the  act,  for  failing  to  deliver  the  follow- 
ing  message : 

"CJONWAY,  Ark.,  May  10, 1886 
"  CowgiU  6b  HiU^  Carthage^  Mo,:    Give  us  your  lowest  figures  on  flour. 

'^  M.  &  J.  Frauenthal  &  Ck>.** 

The  telegram  was  transmitted  promptly  as  far  as  Kansas 
City,  Missouri,  bnt  was  lost  between  that  place  and  Carth- 
age by  the  negligence  of  the  defendant.  A  jury  was  waived 
and  the  court  declared  the  law  bb  follows : 

The  plaintiffs  are  not  entitled  to  recover  unless  they  show 
a  refusal  on  the  part  of  the  defendant  to  transmit  the  mes- 
sage ;  and  a  refusal  to  transmit  does  not  mean  mere  negli- 
gence in  transmission,  but  implies  an  act  of  the  will  on  the 
part  of  the  defendant  or  its  servants,  such  as  they  wilfully 
decline  or  fail  to  transmit,  intending  that  the  message  shall 
not  be  sent.  If  the  defendant  receives  the  message,  and 
makes  a  bona  fide  effort  to  transmit,  however  negligently, 
there  is  no  refusal." 

And  as  there  was  no  evidence  of  a  wilful  refusal  by  the 
defendant  to  receive  and  transmit  the  message,  the  finiliTig' 
and  judgment  were  in  favor  of  the  defendant. 

Under  the  act  of  1885,  no  penalty  is  recoverable  for  amere 
negligent  omission  to  transmit  or  deliver  a  message.  For 
the  redress  of  such  injuries,  the  party  aggrieved  is  remitted 
to  his  remedy  for  damages.  TMs  has  been  decided  in 
Indiana,  which  once  had  upon  its  statute  books  a  law  simi- 
ar  to  section  6419  of  Mansfield's  Digest,  but  repealed  it, 
and  substituted  provisions  substantially  like  our  present 
law.  W.  XT.  Tel.  Co.  t.  Steele,  108  Ind.  163;  S.  C,  9  N. 
E.  Rep.  171 ;  W.  XT.  Tel.  Co.  t.  Swain,  109  Ind.  406. 

In  the  case  first  cited,  the  court  say : 

"It  is  settled  law  that  a  penal  statute  must  be  strictly 
construed,  and  we  are  therefore  required  to  confine  the 
operation  of  the  statute  to  the  case  which  it  specifies,  for 
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we  cannot  extend  it  by  construction.  Acting  upon  this 
rule,  we  must  hold  that  the  act  of  1885  does  not  prescribe  a 
penalty  for  neglect  in  transmitting  messages.  This  conclu- 
sion is,  indeed,  the  only  one  that  can  be  reached  without 
greatly  enlarging  the  words  of  the  statute ;  and  it  is 
strengthened  by  the  fact  that  the  statute,  which  the  act  of 
1885  repeals,  prescribed  a  penalty  for  a  negligent  breach  of 
duty,  while  that  of  1885  contains  no  such  provision  ;  thus 
clearly  evincing  the  intention  of  the  Legislature  not  to  give 
a  penalty  for  a  negligent  breach  of  duty." 
Judgment  affirmed. 


Note. — This  case  was  foUowed  in  Baltimore  A  Ohio  Telegraph  Company 
▼.  State;  Weatem  Union  Telegraph  Company  y.  Sloan,  both  reported 
together.    Ark.,  the  opinion  being  as  foUows : 

Smith,  J.:  These  were  actions  against  telegraph  ^companies  to  recover 
the  statutory  penalty  of  $500,  under  the  act  of  1885,  for  a  negligent  failure 
to  transmit  and  deliver  dispatches.  The  judgments,  which  were  in  both 
oases  favorable  to  the  plaintiffs,  are  reversed  for  the  reasons  stated  in 
Frauenthal  v.  Telegraph  Co.  (tupra),  and  the  causes  remanded  for  further 
proceedings. 

See  note  to  W,  U.  Tel  Co.  v.  Cobba,  ante,  p.  474. 


The  Westebn  Union  Telegraph  Company  v.  William 

h.  dunfield. 

Colorado  Supreme  Court,  April  f7, 18SS. 

(11  Col.  335.) 

Telegraph  oompaits'.— LmrriNa  tdok  to  present  claim. 

(Head  note  by  the  court) : 
Plaintiff  telegraphed  to  a  bank  not  to  pay  a  check,  but  the  message  was  not 
delivered  until  after  the  bank  had  opened  and  the  check  been  paid.  The 
message  was  sent  upon  a  blank  containing  a  clause  that  no  claim  for 
damages  for  delay  in  delivering  a  message  '*  shall  be  valid  unless  pre- 
sented within  80  days  after  sending  ;'*  but  plaintiff,  while  admitting  his 
signature,  denied  the  execution  of  the  printed  contract,  and  testified  that 
VOL.   II — 31. 
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the  agent  agreed  to  deliver  the  message  before  the  bank  oi)ened.  Hdd, 
the  provision  requiring  claims  to  be  presented  within  80  days  is  a  reason- 
able one ;  and,  as  plaintiff  failed  to  claim  damages  within  that  time,  his 
right  of  recovery  is  extinguished. 
Cases  of  this  series  cited  in  opinion :  Heimann  v.  W,  U.  Td.  Co.,  vol.  1,  p. 
581 ,  W.  U.  Tel.  Co.  v.  Jones,  vol.  1,  p.  580 ;  Cole  v.  W.  U.  Tel.  Co.,  voL 
1,  p.  707 ;  W.  U.  Tel.  Co.  v.  Baine,  vol.  1,  p.  697. 

Appeal  from  Lake  County  Court. 

This  was  an  action  by  the  appellee  against  the  appellant 
for  damages,  claimed  to  have  been  occasioned  by  delay  in 
delivering  a  telegram.  The  telegram  was  sent  from  Red 
Cliflf  to  Leadville,  and  was  as  follows : 

"  Form  No.  45. 

"  THE  WESTERN  UNION  TELEGRAPH  COMPANY. 

*'  NiQHT  Message. 

"The  business  of  telegraphing  is  subject  to  errors  and  delays,  arisizig 
from  causes  which  cannot  at  aU  times  be  guarded  against,  including  some- 
times- negligence  of  servants  and  agents  whom  it  is  necessary  to  employ. 
Errors  and  delays  may  be  prevented  by  repetition,  for  which,  during  the 
day,  half  price  extra  is  charged  in  addition  to  the  fuU  tariff  rates. 

**  The  Western  Union  Telegraph  Company  wiU  receive  messages,  to  be 
sent  without  repetition  during  the  night,  for  delivery  not  earlier  than  the 
morning  of  the  next  ensuing  business  day,  at  reduced  rates,  but  in  no  case 
for  less  than  twenty-five  cents  tolls  for  a  single  message,  and  upon  the 
express  condition  that  the  sender  will  agree  that  he  wiU  not  claim  damages 
for  errors  or  delays  or  for  non-delivery  of  such  messages  happening  from 
any  cause,  beyond  a  sum  equal  to  ten  times  the  amount  paid  for  transmis- 
sion, and  that  no  claim  for  damages  shaU  be  valid  unless  presented  in 
writing  within  thirty  days  after  sending  the  message. 

''Messages  wiU  be  delivered  free  within  the  established  free-delivery 
limits  of  the  terminal  office.  For  delivery  at  a  greater  distance  a  special 
charge  wiU  be  made  to  cover  the  cost  of  such  delivery,  the  sender  hereby 
guaranteeing  payment  thereof. 

**  The  company  will  be  responsible  to  the  limit  of  its  lines  only,  for  mes- 
sages destined  beyond,  but  will  act  as  the  sender's  agent  to  deliver  the 
message  to  connecting  companies  or  carriers,  if  desired,  without  charge 
and  without  liability. 

**Thos.  T.  Eckert,  General  Manager.  NoRvm  Green,  President 


Receiver's  No. 


Time  Filed. 


Check. 
15  Paid  90. 


*'  Send  the  following  night  message,  subject  to  the  above  terms,  which 
are  hereby  agreed  to  : 
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Bed  Cuff,  10-10,  1884. 
**To  the  Oarbonate  Bank,  Leadvillef  Col.:  Don't  pay  check  drawn  to 
John  Brown,  in  lead  pencil,  for  hundred  and  ten  dollars. 

•*Hn.  &  B.  Wm.  H.  Dunfisld. 

"8.15  P.  M. 
*'  S^^Bead  the  notice  and  agreement  at  the  top..,^  " 

It  was  received  at  the  bank  at  9.15  the  next  morning. 
The  bank  then  returned  answer  thereto,  stating  the  check 
had  been  paid  before  receipt  of  the  telegram,  and  this 
information  was  duly  received  by  appellee.  No  demand  of 
any  kind  for  damages  on  account  thereof  was  ever  made, 
except  by  the  commencement  of  this  action,  which  was 
more  than  30  days  thereafter.  In  its  answer  to  the  com- 
plaint the  appellant  set  up  the  contract  upon  which  the 
telegram  had  been  sent,  and  the  failure  to  present  the  claim 
for  damages  within  80  days.  In  his  replication  (which  was 
not  sworn  to)  the  appellee  denied  the  execution  of  the  con- 
tract set  up.  Upon  the  trial  the  original  telegram  was  pro- 
duced, and  the  appellee  admitted  that  the  writing  and  sig- 
nature thereof  were  his,  but  testified,  as  he  had  alleged  in 
his  complaint,  that  the  agent  transmitting  the  telegram  had 
stated  and  agreed  that  he  could  and  would  deliver  the  tele- 
gram at  the  bank  at  Leadville  before  it  opened  in  the  morn- 
ing. Judgment  was  given  for  appellee  for  $110,  to  reverse 
which  this  appeal  was  taken. 

John  L.  Jerome^  for  appellant. 

Stallctjp,  C.  :  Under  the  facts  of  this  case  the  provision 
of  the  contract  requiring  any  claim  for  damages  to  be  pre- 
sented in  writing  within  30  days  was  a  reasonable  provision, 
and  a  failure  to  comply  therewith  constituted  a  waiver  of 
such  claim,  and  thereby  an  extinguishment  of  the  right  of 
recovery  thereon.  Seimann  t.  Telegraph  Co.,  67  Wis. 
562 ;  Telegraph  Co.  T.  Jones^  95  Ind.  228 ;  Cole  t.  Tele- 
graph  Co.^  33  Minn.  227 ;  Telegraph  Co.  r.  Bains,  63 
Tex.  27.    The  Judgment  should  be  reversed. 

Rising  and  De  Prance,  CO.,  concur. 


484  AMERICAN  ELECTRICAL  CASES.       [vol,  2 

Telegraph  Co.  v.  Hyer  Bros. 

Per  Curiam  :    For  the  reasons  assigned  in  the  f oregoing^ 
opinion  tho  judgment  is  reversed,  and  the  cause  remanded. 
Reversed. 


Note. — See  Index  to  this  and  to  previous  yolnme,  title  "Limiting 
Time." 


The  Western  Union  Telegraph  Co.,  Appellant, v.  Hyek 

Bros.,  Appellees. 

Florida  Supreme  Court,  June  17, 18S6, 

(22  Fla.  637.) 

Duty  of  tblbgrafh  company. — Delay    of    telegbah. — Rights    of 

ADDBESSEE.— Cipher  dispatch. —  Damages. 

(Head  note  by  the  court) : 

When  a  telegram  is  delivered  to  an  operator,  employed  by  a  telegraph 
company,  for  transmission  and  delivery  to  the  person  to  whom  it  is 
addressed,  and  the  consideration  for  said  service  is  paid  to  and  accepted 
by  such  operator,  the  law  enjoins  on  such  company  prompt  and  skilful 
performance  of  their  undertaking. 

If  a  telegraph  comjiany  to  whom  a  telegram  has  been  delivered,  as  above, 
fail  to  transmit  or  to  deliver  the  same  to  the  person  to  whom  it  is 
addressed  within  a  reasonable  time,  such  company  is  responsible  for  such 
failure  to  the  person  injured,  whether  he  be  the  sender  or^the  person 
indicated  in  such  telegram  as  the  one  to  whom  it  was  to  be  sent,  for 
such  damages  as  are  proximate  and  reasonable,  and  naturally  result 
from  such  failure. 

It  IB  no  defense  for  said  company,  when  sued  for  failure  to  transmit  and 
deliver  a  telegram,  as  above,  that  the  sender  did  not  inform  them  or  the 
operator  of  its  importance,  when  they  fail  to  show  that,  if  they  or  their 
operator  had  received  such  information,  it  would  in  any  respect 
have  changed  the  method  of  its  transmission,  or  the  time  in  which  it 
was  to  be  sent,  the  agency  employed,  the  price  demanded  therefor,  or 
the  degree  of  skill  used  in  its  transmission. 

Nor  is  it  any  defense  to  said  company  that  such  message  is  in  cipher  or 
words,  the  meaning  of  which  the  operator  does  not  know,  provided  sacsh 
message  is  plainly  written,  and  the  words  therein  are  in  the  lettezB  of 
the  English  alphabet. 
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The  appellees,  ship  brokers,  residing  in  Pensacola,  having  been  engaged  by 
a  customer  to  charter  a  yessel  to  carry  a  cargo  of  lumber  from  Pensacola 
to  the  United  Kingdom,  sent  a  telegram  to  their  correspondent  in  Bar- 
badoes,  making  an  offer  for  the  charter  of  a  vessel.  The  offer  was 
accepted,  and  a  telegram  sent  appellees,  which  was  received  at  the 
defendant  company^s  office  in  Pensacola  the  next  day,  but  which  was 
never  delivered  to  appellees.  Their  correspondent  in  Barbadoes,  as  their 
agent,  signed  the  usual  charter-party  for  appellees.  Not  receiving  an 
answer  to  their  dispatch,  they  told  their  customer  that  they  had  failed 
to  charter  the  vessel,  whereupon  he  chartered  another.  Two  weeks 
afterwards  the  vessel  came  to  Pensacola,  as  per  the  charter-party  signed 
by  their  agent  in  Barbadoes.  They  were  compelled  to  re-charter  it  at  a 
loss.  Heldf  that  the  telegraph  company  was  responsible  to  them  for 
such  loss,  and  for  their  time  and  exertions  in  re-chartering  such  vessel. 

Cases  of  this  series  cited  in  opinion :  Daughtery  v.  Am,  Un,  Tel.  Co.,  vol. 
1,  p.  588 ;  Hart  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  734. 

Appeal  from  the  Circnit  Court  for  Escambia  county. 
Action  by  addressee  of  a  telegram  for  damages  caused  by 
delay  in  transmission.    Facts  stated  in  opinion. 

W.  A.  Blountj  for  appellant.  ) 

8.  a.  MaUory^  for  appellees. 

The  Chief  Justice  delivered  the  opinion  of  the  court : 
Suit  was  brought  by  Hyer  Bros,  in  the  Circuit  Court  of 
Escambia  county  against  the  Western  Union  Telegraph 
Company  for  damages  for  non-delivery  of  a  cablegram  sent 
to  them  at  Pensacola  by  their  correspondent  and  agent  at 
Barbadoes. 

The  proof  showed  that  the  plaintiffs  were  merchants  and 
ship  brokers  at  Pensacola,  and  that  on  the  12th  day  of  Sej)- 
tember,  1883,  they  received  a  cablegram  from  their  corres* 
pondent  and  agent  at  Barbadoes,  as  follows:  "Prelate, 
Tellespont,  lambent,  speculum,  divan,  extol,  pulpit,  rabidy, 
Greenock,  preferred,  sluggard,  excluded,  stevedore,  *  scam ' 
^slcmij  which,  being  translated,  meant:  "We  grant  you 
refusal  for  24  hours.  Tellespont  6556-100  reg.  half  hewn, 
balance  deals,  £Q  15s.  full  freight  on  beams  fillings.  U.  K. 
Greenock   preferred,    £20   gratuity,   stevedore   excluded, 
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Commissions  in  tMrds."  Hyer  Bros,  answered  the  cable- 
gram as  follows :  ''To  Laurie,  Barbadoes :  Wagon,  extant, 
knight,  sluggard,  polygon,"  which  being  translated,  meant : 
"For  United  Eongdom,  full  cargo  sawn  timber  at  £6.  lOs. 
per  standard  and  £20  gratuity,  usual  charter." 

The  agent  at  Barbadoes  answered  this  dispatch,  and  the 
answer  was  received  at  the  office  of  the  Western  Union  Tele- 
graph Company  in  Pensacola,  September  14.  It  contained 
but  one  word,  "Punctual."  By  the  cipher  code  used  by 
Hyer  Bros,  and  their  correspondent  it  meant,  "we  have 
closed  the  vessel  as  per  your  telegram."  It  was  never 
delivered  to  Hyer  Bros.  The  offer  of  H.  B.  for  the  charter 
of  the  vessel  was  based  on  an  offer  made  to  them  by  A,  M. 
McMillan,  of  Pensacola. 

Not  receiving  an  answer  to  their  dispatch,  and  thinking 
their  oflfer  was  not  accepted,  they  told  ^McMillan  that  the 
offer  was  declined,  and  he  secured  another  vessel.  On 
October  2nd  the  vessel  arrived  at  Pensacola,  bringing  a  letter 
from  their  agent  at  Barbadoes  containing  a  copy  of  the  tele- 
gram, which  had  been  sent  as  aforesaid  to  H.  B.,  but  not 
delivered ;  also,  a  charter-party  which  their  agent  at  Barba- 
does had  signed  for  them  in  accordance  with  their  offer. 
They  had  to  re-charter  the  vessel  at  a  loss. 

The  court  instructed  the  jury  to  find  their  verdict  as  a 
special  verdict,  upon  which,  if  in  favor  of  the  plaintiff,  it 
should  enter  judgment  for  nominal  damages,  or  for  the 
amount  of  damages  as  found  by  the  jury,  as  it  might  there- 
after be  advised.  The  jury  returned  a  verdict  for  plaintiffs 
for  $618.90,  and  the  said  court,  after  being  advised,  entered 
judgment  in  favor  of  the  plaintiffs  and  against  the  defend- 
ant, for  said  sum. 

The  defendant  alleges  here  as  error  that  the  court  erred 
in  rendering  judgment  for  other  than  nominal  damages. 

This  question  has  never  before  been[^presented  for  adjudi- 
cation in  this  State. 

The  courts  in  New  York,  Minnesota,  Maryland,  Wiscon- 
sin, Massachusetts,  Nevada,  and  Maine,  following  the  case 
of  Hadley  v.  Baxendale^  9  Exch.  341,  hold  that  only  nomi- 
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nal  damages  can  be  recovered  from  the  company  undertak- 
ing to  send  the  telegram,  unless  the  sender  shonld  inform 
the  operator  of  the  special  circumstances  which  constituted 
its  importance,  and  the  need  of  its  correct  and  prompt 
transmission.  The  case  of  Hadley  v.  Baxendale^  svpra, 
was  this :  The  plaintiffs,  owners  of  a  steam  mill  at  Glou- 
cester, had  a  shaft  broken,  and,  desiring  to  have  another 
made,  they  left  the  broken  shaft  with  the  defendant,  a 
common  carrier,  to  be  carried  to  a  foundry  at  Greenwich  to 
serve  as  a  model  for  a  new  one.  At  the  time  of  making 
the  contract,  the  defendant's  clerk  was  informed  that  the 
mill  was  stopped,  and  that  the  plaintiffs  desired  the  broken 
shaft  to  be  sent  inunediately,  but  were  not  informed  of 
the  special  purpose  for  which  the  broken  shaft  was  to  be 
forwarded.  The  carriers  told  the  proprietors  of  the  mill 
that  they  could  deliver  the  shaft  at  Greenwich  at  a  certain 
time.  They  failed  to  deliver  it  within  the  time,  and  a  delay 
was  caused  in  making  a  new  one,  and  a  consequent  delay 
in  starting  the  mill.  The  court  said :  *  *  We  think  the  proper 
rule  in  such  a  case  as  the  present  is  this :  Where  two 
parties  have  made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  either  such  as 
may  fairly  and  substantially  be  considered  as  arising 
naturally,  ^.  e.,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it.  Now,  if  the  special  circum- 
stances under  which  the  contract  was  actually  made  were 
communicated  by  the  plaintiff  to  the  defendant,  and  thus 
known  to  both  parties,  the  damage  resulting  from  the  breach 
of  such  a  contract,  which  they  would  reasonably  contem- 
plate, would  be  the  amount  of  injury  which  would  ordi- 
narily follow  from  a  breach  of  contract  under  these  special 
circumstances  so  known  and  communicated.  But,  on  the 
other  hand,  if  those  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract,  he,  at  the 
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most,  could  only  be  supj)osed  to  have  had  in  his  contem- 
plation the  amount  of  injury  which  would  arise  generally, 
and  in  the  great  multitude  of  cases,  not  affected  by  any 
special  circumstances,  for  such  a  breach  of  contract.  For 
had  the  special  circumstances  been  known,  the  parties 
might  have  expressly  provided  for  the  breach  of  contract  by 
special  terms  as  to  the  damage  in  that  case,  and  of  this 
advantage  it  would  be  very  unjust  to  deprive  them.  The 
above  principles  are  those  by  which  we  think  the  jury 
ought  to  be  guided  in  estimating  the  damages  arising  out  of 
any  breach  of  contract." 

All  the  cases  above  referred  to  rely  upon  the  authority  of 
this  case  of  Hadley  v.  Baxendaley  and  are  decided  upon 
the  theory  that  the  principles  of  law  regulating  the 
conduct  of  common  carriers  applies  eqxially  to  the  trans- 
mission of  messages  by  the  electric  telegraph  system.  The 
business  of  one  is  to  transxx)rt  from  one  locality  to  another 
some  tangible  object  of  weight  and  dimension.  Experience 
does  not  suggest,  in  such  a  transaction,  any  other  liability 
than  compensation  for  its  value  if  lost  or  destroyed  in  the 
transportation,  or  such  damages  for  its  delay  as  the  object 
itself  ndght  suggest.  The  business  of  the  other  is  the 
transmission  from  one  i)erson  to  another,  and  from  one 
locality  to  another,  of  information  or  intelligence,  nothing 
in  itself,  but  as  the  basis  and  groundwork  that  is  to  influ- 
ence the  conduct  of  others,  it  is  in  this  respect  of  the  very 
first  importance.  One  is  limited  to  the  transportation  of 
tangible  things  ;  the  other  to  the  transmission  of  the  intan- 
gible. There  is  no  similarity  in  the  services  to  be  per- 
formed, in  the  nature  of  the  things  to  be  transported  or 
transmitted,  or  the  purposes  to  be  effected,  and  as  a  conse- 
quence none  as  to  the  measure  of  damages  for  failure  to 
perform  their  respective  agreements. 

The  decision  in  Hadley  v.  Bdxendale  was  proi)er  and 
suited  to  the  facts  before  the  court,  but  an  attempt  to 
extend  it  to  such  cases  as  this  would  be  productive  of  great 
injustice.  The  telegraphic  invention  has  made  the  system 
the  means  of  communication  between  all  civilized  countries 


FLORIDA,  1886.  489 


Telegraph  Co.  v.  Hyer  Bros. 


on  the  globe  for  a  large  part  of  the  transactions  and  com- 
monications  that  prior  to  its  invention  were  condncted  by 
writing  or  by  special  messenger.  No  man  can  enumerate 
the  vast  number  of  subjects  of  treaty  and  intercourse  that 
the  complicated  relations  of  mankind  require  its  agency  to 
accomplish.  It  can  safely  be  said,  however,  that  the  larger 
part  of  all  messages  sent  are  of  a  commercial  or  business 
nature,  which  suggest  value ;  the  requirements  of  friend- 
ship or  pleasure  can  await  other  means  of  less  celerity  and 
less  exi)ense.  If  this  be  true,  why  should  the  law  assume 
that  as  a  rule  aU  messages  sent  over  it  are  unimportant, 
and  that  an  important  one  Is  an  exception,  of  which  the 
operator  is  to  be  informed  ?  Whatever  may  be  the  rules  of 
this  particular  defendant  company,  if  they  have  any,  there 
are  none  set  forth  in  the  record ;  whether,  therefore,  its 
rules  are  reasonable,  or  whether  it  can  limit  its  liability  by 
proi)er  rules,  when  shown  to  have  been  known  to  its  patrons, 
is  in  no  sense  involved  in  this  opinion. 

The  common  carrier  charges  different  rates  of  freight  for 
different  articles,  according  to  their  bulk  and  value,  and 
their  resi)ective  risks  of  transportation,  and  provides  differ- 
ent methods  for  the  transx)ortation  of  each.  It  is  not 
shown  here  that  the  defendant  company  had  any  scale  of 
prices  which  were  higher  or  lower  as  the  importance  of 
the  dispatch  was  great  or  small.  It  cannot  be  said,  then, 
that  for  this  reason  the  operator  should  be  informed  of  its 
importance,  when  it  made  no  difference  in  the  charge  of 
transmission.  It  is  not  shown  that  if  its  importance  had 
been  disclosed  to  the  operator,  that  he  was  required,  by  the 
rules  of  the  company,  to  send  the  message  out  of  the  ordef 
in  which  it  came  to  the  office,  with  reference  to  other  mes- 
sages awaiting  transmission ;  that  he  was  to  use  any  extra 
degree  of  skill,  any  different  method  or  agency,  for  send- 
ing it,  from  the  time,  the  skill  used,  the  agencies  employed, 
or  the  comi)ensation  demanded  for  sending  an  unim- 
portant dispatoh ;  or  that  it  would  aid  the  operator  in  its 
transmission.  For  what  reason,  then,  could  he  demand 
information  that  was  in  no  way  whatever  to  affect  his 
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manner  of  action,  or  impose  on  him  any  additional  obliga- 
tion ?  It  could  only  operate  on  him  persuasively  to  per- 
form a  duty  for  which  he  had  been  paid  the  price  he 
demanded,  which  in  consideration  thereof  he  had  agreed  to 
perform,  and  which  the  law,  in  consideration  of  his  promise, 
and  the  reception  of  the  consideration  therefor,  had  already 
enjoined  on  him. 

The  system  of  telegraphy,  founded,  as  it  is,  on  a  com- 
paratively recent  discovery  of  the  practical  capabilities  of  a 
well  known  elementary  force,  whose  existence  had  hitherto 
made  itself  known  more  by  its  power  of  destruction,  and  the 
dread  of  its  visitations,  than  by  manifesting  utility  for  the 
varied  purposes  of  man,  and  having  for  its  mission  the 
almost  instantaneous  communication  of  ideas  between  per- 
sons widely  separated  as  to  distance,  unlike  any  industry 
or  enterprise  that  had  ever  been  in  use  before,  may  justly 
be  considered  and  treated  as  standing  alone,  a  system  unto 
itself. 

The  nearest  approach  to  any  similar  enterprise  is  the 
system  of  carrying  letters  by  mail ;  but,  as  this  has  been 
taken  in  charge  and  performed  by  the  United  States  Gov- 
ernment since  its  inception,  and  its  acts  or  omissions  can- 
not be  made  subjects  of  judicial  inquiry,  we  can  find  no 
precedent  in  this  country  to  aid  in  the  solution  of  the  ques- 
tions that  are  dividing  the  courts.  The  same  may  be  said 
as  to  want  of  precedents  in  that  country  to  which  we  have 
so  often  and  so  successfully  looked  for  assistance  in  other 
disputed  questions.  Prior  to  the  reign  of  James  I.,  when 
the  post  was  first  established  in  England,  letters  were  sent 
by  a  messenger  specially  hired  for  the  purpose,  or  intrusted 
to  the  honor  of  some  wayfarer  who  chanced  to  be  going  to 
the  place  where  the  letter  was  desired  to  be  sent.  Butchers 
and  drovers,  whose  business  of  buying  cattle  caused  them 
to  visit  various  parts  of  the  kingdom,  were  the  principal 
carriers  of  letters  as  late  as  the  fifteenth  century. 

Any  attempt  to  apply  to  such  a  novel  system  legal  prin- 
ciples adapted  to  pursuits  and  occupations  which  are  dis- 
similar in  their  nature,  and  designed  for  the  accomplish- 
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ment  of  different  purposes*  must  naturally  result  in  failure 
and  confusion.  A  recognition  by  the  courts  of  this  truth, 
and  an  application*  from  time  to  time,  to  its  conduct*  of 
such  rules  and  regulations  as  common  sense  may  suggest  as 
fitted  to  its  peculiar  nature  and  purposes,  without  reference 
to  systems  that  are  not  similar,  and  principles  that  are  not 
analogous,  is  the  only  method  preserving  the  law  regulating 
its  operation  from  contradictions  and  perplexities. 

Similar  difficulties  have  previously  arisen  in  other 
branches  of  the  law,  when  from  their  novelty,  and  a  failure 
of  applicable  precedents,  the  courts,  probably  from  fear  of 
the  hazard  of  framing  new  rules,  or  misled  by  a  seeming 
analogy,  have  attempted  to  apply  to  such  legal  novelties 
long  used  principles  of  law,  and  to  analogize  the  new  to 
some  old  system  with  which  they  were  familiar.  This  dis- 
position of  the  courts,  or,  it  may  be  said,  of  the  human 
mind,  for  it  exists  equally  elsewhere,  is  very  forcibly  and 
conclusively  shown  in  the  effort,  when  the  tenure  of  part- 
ners in  the  joint  property  of  the  partnership  was  a  new  ques- 
tion in  the  English  courts,  to  liken  it  to  a  joint  tenancy  or 
tenancy  in  common.  This  was  the  view,  says  Mr.  Parsons, 
that  was  taken  in  all  tne  early  books^  They  all  had  the 
element  of  joint  ownership  of  property,  but  in  all  other 
respects  were  different  and  independent ;  and  the  law  tor 
each  should  be  sought  for  in  itself.  When  this  si)ecies  of 
joint  interest  and  ownership  came  under  the  cognizance  of 
the  courts  of  England,  it  was  new  to  them,  and  new  to  the 
law  ot  England,  and  it  was  perhaps  unavoidable  that  they 
who  administered  the  law  should  have  sought  to  bring  this 
new  topic  within  the  rules  and  principles  of  these  kinds  ot 
joint  ownership  which  were  well  known.  Parsons  on  Part- 
nership, pp.  2  and  3.  Much  of  the  confusion,  says  the 
same  learned  author  existing  to-day  in  suits  and  levies  ot 
a  private  creditor  against  a  partner  personally  indebted  to 
him,  is  due  to  the  Inability  of  the  law  of  partnership  to  clear 
itself  of  the  last  remaining  influences  of  the  old  notion  that 
partnership  was  but  one  form  of  tenancy  in  common.  lb. 
362  and  353. 
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The  Supreme  Court  of  Alabama,  in  the  case  of  IktughU 
ery  t,  American  Union  Tel.  Co.,  at  its  December  term, 
1883,  reported  in  the  Alabama  Law  Journal,  May,  1884  (76 
Ala.  168),  and  the  Supreme  Court  of  California,  in  the  case 
of  Hart  T.  W.  U.  Tel.  Co.,  April  term,  1885  (66  Cal.  679), 
have  laid  down  a  doctrine  more  harmonious  with  justice, 
and  more  applicable  to  the  peculiar  characteristics  belong- 
ing to  the  system  of  telegraphy.  They  hold  that  a  tele- 
graph company  is  liable  for  damage  resulting  naturaUy, 
and  in  the  usual  course  of  business,  from  its  failure  to  send 
or  deliver  a  dispatch  correctly  and  promptly,  without 
requiring  the  sender  to  disclose  its  importance  to  the  com- 
pany or  its  agent. 

It  is  of  no  consequence  whether  the  dispatch  is  in  plain 
English  or  in  cipher,  provided  such  cipher  is  written  in  the 
letters  of  the  English  alphabet. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Note. —  Raitet,  J.,  wrote  a  disBenting opinion,  holding  that  the  telegram 
being  in  cipher  and  its  contents  or  importance  not  known  to  the  company 
or  the  operator,  only  the  price  of  transmission  could  be  recovered. 

This  case  was  in  part  overruled  in  W.  U.  Tel.  Co.  v.  IFOaon,  82  Fla.  587. 

See  note  to  W.  U.  Td,  Co,  v.  Way,  ante,  p.  455. 

See  Index  to  this  and  to  previous  volume,  titles  "  Damages,'*  '*  Receiver 
or  addressee.*' 

See  notes,  vol.  1,  pp.  89, 108. 

See  note  to  TF.  U,  Tel.  Co.  v.  Longtoill,  poet. 


J.  J.  Clay  v.  Western  Union  Telegraph  Co. 

Georgia  Supreme  Court,  May  28, 1888. 
(81  Oa.  285.) 

Delay  of  telegram.— Damnum  assque  mjUBiA. 

A  telegraph  company  cannot  be  charged  with  damages  based  upon  a  mere 
possible  opportunity  of  profit  which  the  addressee  of  a  telegram  may 
have  lost  by  reason  of  delay  in  transmission  or  delivery. 
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Ebbob  from  Sujyerior  Court,  Bibb  county. 
Action  for  damages.     Appeal  by  plaintiff  from  judgment 
snstainloe^  error  to  declaration.    Facts  appear  in  opinion. 

S.  A.  Heid,  for  plaintiff. 

Querry  &  HaU,  for  defendant. 

Blai9^dfobd,  Justice :  It  appears  that  a  telegram  was  sent 
to  Clay,  the  plaintiff,  as  follows : 

«  BuLLABD's,  Ga.,  January  8, 1885. 
*^ToJ,  J.  Clay:  Meet  ns  at  E.  T.  depot  on  this  evening's  train  prepared 
to  arrange  for  shipment  to  Indianapolis  my  mother-in-law's  remains. 

"  [Signed,]  D.  G.  Hughes.** 

The  telegraph  company  failed  to  deliver  this  telegram  in 
time  for  Clay  to  meet  the  train  and  comply  with  the  direc- 
tions of  the  sender.  Clay  brought  his  action  against  the 
company  for  damages.  We  cannot  see,  from  the  allega- 
tions in  the  declaration,  how  Clay  was  damaged.  It  does 
not  appear  that  he  suffered  any  damage.  It  appears  that 
he  lost  a  mere  opportunity  or  possibility  to  make  some- 
thing. If  he  had  received  the  telegram,  and  had  appeared 
at  the  dei)ot  in  time  to  meet  the  remains,  and  if  Mr.  Hughes 
had  declined  his  services,  all  that  he  could  have  recovered 
from  Hughes  would  have  been  his  expenses  and  a  proper 
compensation  for  his  trouble  in  getting  ready  to  perform 
these  services.  Clay  did  not  go  to  meet  the  remains,  and 
did  not  spend  anything  on  this  account ;  he  was  in  the  same 
condition  after  receiving  the  telegram  that  he  was  before  ; 
no  loss  came  to  him.  It  is  contended  that  if  he  had  received 
the  telegram,  he  would  have  made  a  considerable  amount  of 
money  as  profits  from  services  rendered.  He  might  have 
made  it  or  he  might  not.  As  stated,  this  was  merely  a  pos- 
sibility. Under  the  allegations  in  the  declaration,  we  do 
not  think  he  had  any  right  to  recover  damages,  and  that  the 
judge  did  right  to  sustain  the  demurrer  to  the  declaration. 

As  to  whether  the  telegrapl^  company  is  liable  at  all  for 
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non-delivery  of  the  telegram,  we  say  nothing  as  to  that  at 
this  time.    There  was  plenty  to  authorize  the  court  to  sus- 
tain the  demurrer,  without  going  into  that  question  at  alL 
Judgment  affirmed. 

Note. — See  Index  to  this  and  previous  Tolumei  title  *'  Damages." 
See  note  to  Ck>thranY.  W.  U.  Tel.  Co^^post. 


The  Western  Union  Telegraph  Company  v.  Retd  Bros. 

Qtorgia  Supreme  Courts  AprU  S,  1889. 
(88  Ga.  401.) 

MiSSENDINa  TELEGRAM.— DaMAOXB. 

(Head  iMite  ny  the  oonrt): 

When  goods  ordered  by  telegraph  were  sent  to  the  wrong  place,  in  oonae- 
quence  of  an  error  of  the  oompany  in  repeating  the  dispatch  at  an  inter- 
mediate point,  and  sending  it  forward,  the  measure  of  damages  is  not 
the  full  value  of  the  goods  at  the  place  to  which  they  should  have  been 
sent,  with  no  deduction  for  their  value  at  the  place  to  which  they  were 
actually  sent. 

A  person  injured  by  the  negligent  act  of  another  must  use  reasonable 
diligence  to  render  the  damage  as  little  as  practicable,  after  diaoovery 
of  the  negligence  and  its  probable  consequences. 

Case  of  this  series  cited  in  opinion :  Marr  v.  W.  U.  Tel.  Co.,  post. 

Error  from  Superior  Court,  Thomas  county. 

Maclntyre  &  Maclntyre^  for  plaintifl  in  error. 
W.  M.  Hammond^  contra. 

Bleckley,  Chief  Justice:  Reid  Brofhers  sent  a  tele- 
gram from  Thomas ville  to  New  York,  ordering  sacks.  In 
repeating  the  telegram  at  Savannah,  there  was  an  omission 
to  show  that  it  was  sent  from  Thomasville.  In  consequence 
of  this  omission,  the  sacks  were  forwarded  by  a  common 
carrier  to  Savannah.    In  a  suit  by  Beid  Bros,  against  the 
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company,  a  recovery  was  had  upon  the  basis  of  the  value  of 
the  sacks  at  ThomasvUle,  without  any  deduction  of  their 
value  at  Savannah.  We  think  this  was  error.  The  mis- 
take was  discovered  in  time  to  order  the  sacks  to  be  for- 
warded from  Savannah  to  Thomasville,  or  to  direct  the  sale 
of  them  to  be  made  at  Savannah.  Neither  was  done. 
Reid  Brothers  paid  their  correspondent  for  them,  but  took 
no  measures  to  have  them  sold  at  Savannah,  forwarded  to 
Thomasville,  or  abandoned  to  the  telegraph  company. 
Surely  one  of  these  measures  was  essential  to  a  recovery  of 
their  full  value  at  Thomasville.  The  bill  of  lading  was 
sent  to  them,  and  the  title  to  the  sacks  is  still  in  them. 
The  carrier  is  responsible  to  them.  Speaking  generally, 
they  have  the  sacks  now.  This  being  so,  it  would  seem 
plain  equity  that  the  value  of  the  sacks  where  they  are 
should  be  deducted  from  the  amount  of  the  recovery.  The 
authorities  all  hold  that  it  is  the  duty  of  the  injured  party 
to  exercise  some  degree  of  diligence  in  rendering  the 
damage  of  a  negligent  act  as  little  as  practicable.  Marr 
T.  Western  Union  T.  Co.  (Tenn.)  16  Am.  &  Eng.  Corp. 
Cas.  256.  It  is  suggested  that  Athens  Mfg.  Co  v.  Rucker^ 
80  Cra.  291,  conflicts  with  this  doctrine ;  but  we  think  an 
examination  of  the  case  will  show  that  it  does  not.  See 
MaiJier  Y..Bviler  County,  28  Iowa,  253;  Missouri  v. 
Pawellj  44  Mo.  436.  The  principle  which  we  seek  to  apply 
in  this  case  is  found  in  Gray,  Tel.,  §  100 ;  TT.  <6  iV^.  0.  T. 
Co.  V.  Bbbson,  15  Grat.  122.  See  Leonard  v.  If.  T.  etc., 
Tel.  Co.,  2  Hand,  41  N.  Y.  544. 

The  great  fact  which  stands  out  before  our  minds  is 
that  wherever  the  sacks  may  be,  and  whatever  they  may 
be  worth,  Reid  Brothers  still  own  them,  have  the  title  to 
them,  and  yet  they  have  recovered  of  the  telegraph  com- 
pany their  full  value.  We  think  the  measure  of  damages 
recognized  by  the  court  was  not  the  proper  one,  and  that 
there  should  be  a  new  trial. 

Judgment  reversed. 

Note. — See  note  to  next  case. 

See  Index  to  this  and  to  previous  Yolmne,  title  "  Damages.^ 
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CoTHBAN  &  Co.   V.  The  Westren   Union   Telegraph 

Company. 

Cfeorgia  Supreme  Court,  May  IS,  1889, 

(88  Ga.  25.) 

Ebbob  in  Telbobam.— DAMAaSB.— ILLEQAL  CX>NTBACr. 

(Head  note  by  the  court): 

Ck>ntraotB  for  fictitious  or  option  "  futures,"  made  in  (Georgia,  being  illegaU 
whether  between  principal  and  principal,  or  broker  and  principal,  where 
both  parties  arc  in  complicity  touching  the  unlawful  purpose,  such  con- 
tracts, or  the  loss  or  gain  resulting  from  them,  cannot  be  invoked  to 
measure  the  damages  sustained  by  the  sender  of  a  telegram  in  conse- 
quence of  a  mistake  made  by  the  company  in  transmitting  the  mesBage. 
If  the  Tel,  Co,  ▼.  Blanchard,  68  Gki.  299,  iiB  to  be  regarded  as  involying  a 
(Georgia  contract  respecting  transactions  in  futures,  it  stands  oyerruled 
in  principle  by  the  Bank  ▼.  Cunningham,  75  GkL  866. 

Owe  of  this  series  cited  in  opinion:  TT.  U,  Tel.  Co,  v.  Blanehard,  toL  1, 
p.  404. 

Appeal  by  plaintiflfs  from  judgment  of  Superior  Court, 
Floyd  county. 

The  official  report  is  as  follows : 

Cothran  &  Co.  sued  the  Western  Union  Telegraph  Ca  in 
a  magistrate' s  court,  for  damages  alleged  to  have  been  sus- 
tained by  the  omission,  by  the  carelessness  of  defendants' 
agent,  of  the  word  "sell"  from  the  following  telegram : 

**  C^eck.    Rome,  Ga.,  10  Mch.,  1887. 

6  P.M.    80  Paid  Mch. 

(8)  ToS.  H.  Phelan,  Atlanta,  Oa.: 

Close  hundred  barrels  May  pork.  Continue  instructions  remainder. 
Sell  fifty  bags  June  coffee  aU  to-day's  close.  Close  four  thousand  bushels 
short  May  wheat,  if  reaches  eighty-two  three-quarters  or  eighty. 

C.  H.  COTHBAN  ft  Go.** 

"  The  case  was  taken  by  appeal  to  the  Superior  Court. 
On  the  trial  there  the  plaintiffs  introduced  the  original  tele- 
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gram,  copied  above.  Also  James  Cothran,  one  of  the  plaint- 
iffs, who  testified,  in  substance,  as  f oUows :  The  telegram 
was  given  by  him  to  an  operator  of  defendant  on  the  day  it 
bears  date,  for  transmission  to  Phelan,  but  was  not  prop- 
erly sent.  Plaintiffs  were  damaged  in  this  way :  On  March 
4,  1887,  they  sold  fifty  bags  of  coffee  at  12  1-2  cents  per 
pound,  and  on  March  10,  1887,  it  had  advanced  to  .1295,  so 
they  wished  to  sell  fifty  bags  more,  and  sent  the  telegram. 
The  defendant  omitted  the  word  'sell,'  and  the  word  *  close' 
included  the  coffee  also,  so  that,  instead  of  having  fifty  bags 
of  coffee  sold,  fifty  bags  were  closed  out.  The  actual  loss 
on  the  coffee  by  this  transaction  was  $32.60,  besides  $10 
I>aid  for  commissions,  and  87  cents  for  the  telegram,  and  all 
this  loss  occurred  because  of  the  error  in  sending  the  tele- 
gram. Plaintiffs  did  not  know  of  the  error  until  about 
March  16th,  1887,  for  though  they  received  the  advice  about 
Phelan  closing  instead  of  selling  before  that  time,  they  sup- 
posed it  was  an  error  which  had  occurred  in  Phelan' s  ofice 
and  which  he  would  be  responsible  for.  Witness  does  not 
remember  what  changes  there  were  in  the  market  then,  as 
sometime  had  elapsed  and  prices  may  have  fiuctuated 
wildly.  As  soon  as  plaintiff,  found  out  certainly,  they  took 
action  to  correct  the  mistake ;  and  they  were  damaged  as 
above  stated.  This  loss  was  charged  to  their  account.  Does 
not  remember  whether  Phelan  failed  soon  after,  but  he 
owed  them  money  when  he  did  fail.  As  to  settlements  with 
Phelan,  every  night  plaintiffs  would  run  up  their  account 
and  would  see  what  the  state  of  it  was,  and  if  he  owed  them 
they  would  draw  on  him,  and  if  they  owed  him  they  would 
remit,  daily  if  necessary.  Never  had  any  strictly  money 
transactions  with  Phelan,  for  everything  done  was  by  draft ; 
it  was  the  same  thing  as  money. 

This  matter  was  balanced  in  their  books  long  before 
Phelan  failed.  Their  transactions  with  him  in  two  days 
would  have  been  more  than  enough  to  wipe  out  this  trans- 
action, being  for  frequently  $2,600.00  i)er  day. 

It  was  admitted  that  a  demand  had  been  made  on  the 
VOL.  11—32. 
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proper  representatives  of  the  defendant  for  the  amount 
claimed  by  plaintiffs,  according  to  law. 

Defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
basis  of  the  suit  is  a  contract  dealing  in  futures  ;  that  there 
was  no  prox)erty  in  hand,  and  that  it  was  to  be  settled  by 
paying  the  difference  when  the  day  of  judgment  arrived ; 
insisting  that  it  is  a  gaming  contract,  and  that,  under  the 
law,  there  can  be  no  recovery.  The  motion  was  sustained 
and  the  plaintiffs  excepted. 

(7.  Jiowell,  for  plaintiffs. 

Bigby  A  Dor  Bey  and  H.  M.  Reid^  for  defendant. 

Bleckley,  Chief  Justice:  The  facts  in  detail  will  be 
found  in  the  official  report.  It  is  quite  apparent  from  the 
face  of  the  dispatch,  and  from  the  evidence  on  the  trial, 
that  the  transaction  contemplated  by  the  senders  of  the  dift* 
X)atch  was  a  dealing  in  ''futures."  The  court  below,  so 
construing  the  evidence,  granted  a  nonsuit^  and  we  are 
called  upon  to  say  whether  that  disposition  of  the  case  was 
correct.  We  think  it  was.  It  may  be  that,  on  account  of 
the  error  in  transmitting  the  dispatch,  the  plaintiffs  would 
be  entitled  to  recover  what  they  paid  for  the  transmission, 
—  that  is,  the  comi>ensation  the  comi)any  received  for  the 
telegram ;  but  there  is  no  indication  in  the  record  that  the 
court  below  was  called  ux)on  to  decide  this  narrow  question. 
On  the  contrary,  the  whole  tenor  of  the  record  is  to  the 
effect  that  the  plaintiffs  claimed  their  full  damages,  and 
sought  to  measure  the  same  by  the  market  changes ;  thus 
resorting  to  the  fluctuations  in  "  futures  "  in  order  to  arrive 
at  the  amount  of  their  recovery.  We  think  this  standard 
cannot  be  invoked,  for  the  reason  that  contracts  relating  to 
''futures"  are  illegal,  and  we  see  not  how  an  illegal  con- 
tract can  be  called  in  to  measure  the  damages  sustained  by 
reason  of  the  breach  of  a  legal  contract.  It  is  true  that 
according  to  the  Telegraph  Co.  t.  Slanchard,  68  6a.  289, 
a  recovery  in  this  case  might  be  had ;  but  that  decision  was 
made  at  a  time  when  contracts  between  brokers  and  their 
principals  were  considered  obligatory,  notwithstanding  the 
vitiating  element  of  speculation  "futures;"  but  since  the 


ILLINOIS,  1889.  499 


Telegraph  Co.  t.  Da  Bois. 


case  of  Bank  v.  Cunningham^  75  Oft.  366,  the  principle  of 
the  former  case  has  stood  virtually  overruled.  Besides, 
the  question  in  68  Gte..  related  to  a  broker  in  the  State  of  New 
York,  whereas  the  broker  in  the  present  case  was  located  in 
this  State.  His  contract  with  the  principal  was  a  Georgia 
contract.  We  think  the  court  did  not  err  in  granting  a  non- 
suit. MelcTiert  v.  Am.  Un.  Tel.  Co.j  11  Fed.  Reporter,  193, 
and  notes. 

Judgment  affirmed. 

NoTB. —  In  addition  to  this  and  the  two  preceding  cases,  see  the  foUow- 
ing  Qeorgia  cases  in  toI.  1,  upon  the  liability  of  telegraph  companies  as 
carriers  of  messages :  TT.  U.  TeL  t.  Faniaine^  p.  229 ;  W.  U.  Td.  Co,  t. 
Blanchard,  p.  404 ;  TT.  U.  Tel.  Co.  v.  Fatman^  p.  666 ;  W.  U.  Tel.  Co.  v. 
Shatter^  p.  667;  W.  U.  Td.  Co.  v.  Cohen,  p.  670. 

See  IiiDKZ  to  this  and  to  previous  volume,  title  "  Damages." 


Thb  Westebn  UiaoK  Telegbaph  Compaitt  v.  L.  W.  Du 

Bois. 

JUhuHa  Supreme  Court,  AprU  5, 1889. 
(128  UL  248.) 

EBBOB  IH   TBTilBaBAMH.—  BiQHT  OF  ADDBBBSEB.— DaMAOBB.-- FOBM  OF 

AOnON. 

By  an  error  in  transmitting  a  telegram,  an  offer  to  seU  apples  at  |1.75  per 
barrel  was  made  to  read  $1.55. 

Held,  that  while  in  a  proper  action  and  before  the  proper  txibimal  the 
difference  in  price  would  measure  the  damage  which  the  receiver  could 
recover  of  the  company,  there  being  no  contractual  relation  between  the 
receiver  and  the  company,  his  remedy  was  in  tort,  and  a' justice  of  the 
peace,  before  whom  the  action  was  brought,  was  without  jurisdiction. 

Cases  of  this  series  cited  in  opinion  *  W.  U.  Tel.  Co.  v.  Tyler,  vol.  1,  p.  115 ; 
Tyler  v.  W.  U.  Td.  Co  ,  vol.  1,  p.  14. 

Appisal  from  a  judgment  of  the  Appellate  Court,  Third 
District,  reversing  a  judgment  of   the  Circuit  Court,  in 
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favor  of  the  plaintiff  and  for  one  cent  damages,  in  an 
action  originally  brought  before  a  justice  of  the  peace. 

Otoss  a  Broadwell,  for  the  appellant. 

Upton  &  Moffett,  for  the  appellee. 

Mr.  Justice  Magbtjdeb  delivered  the  opinion  of  the 
court: 

In  the  fall  of  1887  appellee  kept  a  restaurant  and  hotel 
in  Gibson,  HI.  He  had  bought  a  car-load  of  apples  at  some 
time  during  the  fall,  from  I.  H.  Moore  of  North  Java^  N. 
Y.,  at  $1.50  per  barrel.  About  October  1,  1887,  he  wrote  a 
letter  to  Moore,  asking  if  another  car-load  could  be  fur- 
nished at  the  same  price.  On  October  6,  1887,  Moore 
answered  the  letter  by  sending  a  telegram.  The  telegram 
so  sent,  when  received  by  appellee,  read  as  follows : 

'*  Letter  received.  Can  load  car-load  of  best  winter  froit  at  $1.55. — 
Answer." 

Appellee  replied  on  the  same  day  that  he  would  accept 
the  offer  contained  in  the  telegram,  and  sent  Moore  a  draft 
for  $200  to  apply  on  the  purchase,  Moore  requiring  such  a 
deposit  to  insure  the  consummation  of  the  bargain. 

The  telegram,  as  delivered  by  Moore  to  the  apx>ellant 
company  for  transmission  to  the  appellee,  read  as  follows : 

**  Letter  received.  Can  load  car-load  of  best  winter  froit  at  $1.75. — 
Answer.'* 

The  error  by  which  the  figures  were  made  to  read  $1.55 
instead  of  $1.75  was  the  fault  of  appellant.  Appellee  did 
not  discover  the  mistake  until  after  the  $200  had  been  ]>aid, 
and  after  Moore  had  shipped  the  apples.  When  the  car 
arrived  at  Gibson,  it  contained  187  barrels  of  apples, 
which  were  green  fruit.  Moore  sent  to  the  bank  at  Gibson 
a  draft  for  the  balance  of  the  purchase  price  at  $1.75  per 
barrel  with  the  bill  of  lading  attached.    The  bill  of  lading 
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was  to  be  delivered  to  appellee  upon  payment  of  the  draft, 
so  that  appellee  could  not  get  the  biU  of  lading,  or  posses- 
sion of  the  apples,  without  paying  the  draft.  Thereupon 
he  paid  the  draft,  which,  with  the  amount  previously  paid, 
was  20  cents  per  barrel  more  than  the  price  at  which  he  had 
bought  the  apples,  as  stated  in"  the  telegram  received  and 
acted  upon. 

Appellee  brought  this  suit  before  a  justice  of  the  peace  for 
damages  resulting  to  him  from  the  mistake  of  the  appellant 
in  transmitting  the  message,  and  recovered  $37.40,  being 
20  cents  per  barrel  on  the  187  barrels.  On  appeal  to  the 
Circuit  Court,  where  the  trial  was  had  before  the  court  with- 
out a  jury,  judgment  was  entered  in  favor  of  appellee  for 
one  cent  damages.  Both  parties  excepted  to  the  judgment 
of  the  Circuit  Court,  and  prayed  an  appeal  to  the  Appel- 
late Court,  where  errors  were  assigned  on  both  sides.  The 
Api)ellate  Court  reversed  the  judgment  of  the  Circuit 
Court  upon  the  cross-errors  assigned  by  the  appellee,  and 
remanded  the  cause.  Thereupon  appellant  made  a  motion 
to  modify  the  judgment  of  reversal  so  as  to  make  said 
judgment  final,  and  with  directions  to  the  Circuit  Court  to 
render  judgment  against  appellant  for  $37.40  and  costs, 
which  motion  was  allowed,  and  judgment  entered  accord- 
ingly. Upon  i)etition  by  appellant,  the  Appellate  Court 
granted  a  certificate  that  the  case  involves  questions  of  law 
of  such  importance,  on  account  of  collateral  interests,  as 
that  the  same  should  be  passed  upon  by  the  Supreme  Court, 
and  allowed  an  appeal  to  this  court. 

In  England  the  doctrine  is  that  the  receiver  of  a  tele- 
graphic dispatch  can  not  sue  the  telegraph  company,  on  the 
ground  that  the  obligation  of  the  company  springs  entirely 
from  contract,  and  that  the  contract  for  the  transmission  of 
the  message  is  with  the  sender  of  it.  This  doctrine,  how- 
ever, has  never  prevailed  in  the  United  States.  Here  it  is 
well  settled  that  the  receiver  of  the  dispatch  may  maintain 
an  action  against  the  telegraph  company,  through  whose 
negligence  the  message  has  been  altered  or  changed,  for 
such  loss  or  damage  as  he  has  sustained  by  reason  of  having 
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been  led  to  act  upon  the  dispatch.  Proof  of  the  alteration 
or  change  is  priToafacie  evidence  of  the  negligence  of  the 
company.  The  burden  rests  upon  the  company  to  show 
that  the  error  was  caused  by  some  agency  for  which  it  is  not 
liable.  Western  Union  Telegraph  Co.  v.  Tyler  et  irf-, 
74  HI.  168.  There  is  no  doubt  that  appellee  has  a  right  of 
action  against  appellant  under  the  facts  above  stated.  The 
only  question  is  as  to  the  form  of  the  action. 

If  the  action  must  be  in  tort  or  case,  this  suit  was  improj)- 
erly  brought  before  a  justice  of  the  peace,  because  under 
our  statute,  justices  of  the  peace  have  no  jurisdiction  in 
actions  on  the  case  for  such  an  injury  as  is  here  involved. 

The  original  contract  for  the  transmission  of  the  message 
was  made  between  Moore  and  the  company.  It  does  not 
appear,  however,  that  there  was  any  contiuct^  express  or 
implied,  between  appellee  and  the  company,  nor  was  there 
any  contract  relation  of  any  kind  between  them.  Under 
some  of  the  authorities,  where  the  sender  of  the  dispatch  is 
the  agent  of  the  party  to  whom  it  is  sent,  or  where  the  con- 
tract between  the  sender  and  the  company  is  for  the  benefit 
of  the  "paxty  to  whom  the  message  is  sent,  the  latter  may 
sue  the  company  in  assumpsit.  But^  here,  the  relation 
between  Moore  and  the  appellee  was  that  of  vendor  and 
vendee.  Moore  wanted  to  sell  his  apples,  and  the  proof 
shows  that  he  paid  for  the  telegram  himself.  He  made  the 
contract  with  the  company  for  the  transmission  of  the  mes- 
sage in  his  own  interest,  and  to  effect  a  sale  of  his  own 
property.  We  do  not  think,  therefore,  that  appellee  was 
entitled  to  bring  against  the  company  any  action  based  upon 
the  existence  of  a  contract  relation  between  him  and  the 
company.    His  remedy  is  in  tort 

Telegraph  companies  are  the  servants  of  the  public,  and. 
bound  to  act  whenever  called  upon,  their  charges  being  paid 
or  tendered.  They  are  in  that  respect  like  common  car- 
riers, the  law  imposing  upon  them  a  duty  which  they  are 
bound  to  discharge.  The  extent  of  their  liability  is  to  trans- 
mit correctly  the  message  as  delivered.  Tyler  et  al.  v. 
Western  Union  Telegraph  Co.,  60  HI.  421.     Hence,  when 
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the  receiver  of  a  dispatch  suffers  loss  from  the  careless  and 
n^ligent  x>erf  ormance  of  its  duty  by  such  a  company,  he  is 
entitled  to  recover  damages  for  the  tort,  and  the  proper 
remedy  is  in  an  action  on  the  case. 

The  damages  in  such  case  should  be  for  an  amount  which 
will  compensate  the  plaintiff  for  his  actual  loss.  They  must 
be  in  satisfaction  of  the  natural  and  proximate  consequence 
of  the  defendants  act.  In  the  present  suit  appellee  would 
not  have  bought  the  apples  if  he  had  known  that  theu'  price 
was  $1.75  "per  barrel.  The  facts  —  that  he  did  not  discover 
the  mistake  until  after  the  apples  had  been  shipi)ed ;  that 
he  had  already  advanced  $200  towards  their  purchase  ;  that 
he  could  not  obtain  possession  of  them  without  paying  the 
balance  of  the  purchase  price  at  the  rate  of  $1.75  per  barrel ; 
that  they  were  perishable  property,  liable  to  be  lost  by  the 
natural  process  of  decay,  if  the  delay  in  unloading  them 
should  be  too  great,  and  that  appellee  needed  them  in  his 
business,  having  already  disposed  of  a  car-load  on  hand  in 
order  to  make  room  for  the  present  consignment — author- 
ized him  to  pay  the  extra  20  cents  per  barrel,  and  look  to 
the  appellant  for  reimbursement.  He  was  justified  in  rely- 
ing upon  his  own  judgment  to  make  the  loss  as  small  as 
possible.  Under  the  circumstances,  as  thus  detailed,  his 
judgment  was  a  reasonable  one. 

We  think  the  Api)ellate  Court  did  right  in  fixing  the 
amount  of  damages  at  $37.40.  But  the  distinctions  between 
common  law  actions  are  still  recognized  in  this  State.  The 
jurisdiction  of  justices  of  the  peace  is,  in  large  measure, 
based  upon  and  limited  by  such  distinctions.  It  is  our  duty 
to  recognize  them.  Inasmuch,  therefore,  as  appellee  has 
pursued  the  wrong  remedy,  and  before  the  wrong  tribunal, 
the  judgment  must  be  reversed. 

Judgment  reversed. 

NOTB. — Upon  the  subject  of  the  liability  of  telegraph  companies  as 
carriers  of  messages,  the  State  of  niinois  is  barely  represented  in  this 
volume. 

The  foUowing  cases  are  in  vol.  1 :  Tyler  v.  W.  U,  Tel,  Co.,  p.  14 ;  W.  U, 
Tel.  Co.  V.  Tyler,  p.  115 ;  Logan  v.  W.  U.  Tel,  Co.,  p.  286 ;   W,  U,  Tel  Co. 
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V.  Martin,  p.  378  ;  Pope  v.  W.  U,  Td.  Co.,  pp.  367,  715 ;  W.  U,  TeL  Co.  v. 
Hope,  p.  436 ;  W,  U.  Tel.  Co.  v.  Fairbanks,  p.  699 ;  W.  U.  TeL  Co.  v. 
Valentine,  p.  839 ;  IT.  U.  Tel.  Co.  v.  Harrie,  p.  839 ;  Baine  v.  W.  U.  Td. 
Co.f  p.  86L 

In  W.  U.  Td.  Co.  V.  DeCMyer,  27  HL  App.  489  (1888),  the  head  note  is  as 
follows: 

"  In  an  action  against  a  telegraph  company  to  recover  damages  for  a 
failnre  to  send  a  teleg^m,  it  is  held,  that  the  question  whether  thesplaintifl 
assented  to  a  printed  clause  in  the  blank  used  requiring  claims  for  dam- 
ages to  be  xnresented  within  60  days,  and  whether  the  daim  was  presented 
withiiF  the  time  so  limited,  were  for  the  jury ;  and  that  although  the 
verdict  appears  to  be  evasive,  this  court  cannot  reverse  on  that  gioond,  as 
the  question  was  not  raised  in  the  court  below." 

See  note  to  W.  U.  Td.  Co,  v.  Longtoill,  post. 


Western  TJniok  Telegraph  Company  v.  E.  H.  KnonEY. 

Indiana  Supreme  Court,  May  24, 1S86. 

(106  Ind.  468.) 
Indiana  penal  statute. — Rights  of  addbbsseb. 

Only  the  sender  of  a  dispatch  can  recover  the  penalty  imposed  by  section 
4176,  Indiana  R.  S.,  1881,  for  failure  to  transmit ;  and  the  fact  that  the 
failure  was  to  re-transmit  the  message  from  its  original  receiving  office, 
at  the  order  of  the  agent  of  the  receiver,  does  not  make  the  agent  the 
sender  so  as  to  confer  a  cause  of  action  upon  his  principal,  the  addressee. 

Cases  of  this  series  cited  in  opinion  :  W.  U.  Td.  Co.  v.  PendUUm,  vol.  1, 
p.  683  ;  W.  U.  Td.  Co.  v.  Reed,  vol.  1,  p.  657  ;  W.  XT.  Td.  Co.  v.  Axtell, 
vol.  1,  p.  295;  W,  U.  Td.  Co.  v.  Trissal,  voL  1,  p.  682. 

Appeal  by  the  defendant  below  from  a  judgment  of 
Bartholomew  Circuit  Court,  awarding  the  plaintiJBf  the 
statutory  penalty  of  $100  for  failure  to  transmit  a  tele- 
gram.    Facts  stated  in  opinion. 

J.  E.  McDonald^  J.  M.  Butler^  A.  L.  Mason  and  H.  L. 
Oordon^  for  appellant. 

J.  C.  OrTy  for  appellee. 
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Neblack,  J :  This  was  a  suit  by  Emanuel  H.  ELinney 
against  the  Western  Union  Telegraph  Company,  to  recover 
a  x)enalty  of  one  hundred  dollars,  under  the  provisions  of 
section  4176,  R.  S.,  1881,  for  the  alleged  failure  of  the 
company  to  transmit  a  dispatch  as  it  was  required  by  law 
to  do. 

The  complaint  charged  that  the  defendant  was,  at  the 
time  it  was  filed,  engaged  in  telegraphing  for  the  public, 
and  had  a  line  of  telegraphic  wires  partly  within"  the 
State  of  Indiana,  which  extended  from  the  city  of  Colum- 
bus, in  said  State,  to  Hillsdale,  in  the  State  of  Michigan ; 
that  the  plaintiff,  on  the  21st  day  of  December,  1884, 
Intending  to  be  absent  on  business  from  his  home  in  said 
city  of  Columbus,  directed  and  instructed  his  clerk  and 
agent,  engaged  and  employed  in  his  office  in  said  city,  to 
telegraph  to  him  at  Hillsdale,  in  said  State  of  Michigan, 
any  message  for  him  that  might  be  delivered  to  such  clerk 
and  agent  at  Columbus  aforesaid  during  the  following  day  ; 
that  during  the  said  last  named  day,  that  is  to  say,  on  the 
23nd  day  of  December,  1884,  the  following  telegraphic 
message  was  delivered  at  the  plaintiff's  office,  at  the  city  of 
Columbus : 

**  AUBION,  Michigan,  December  22nd,  1884. 
''To E.  H.  Kinney,  Columbus,  Indiana :  Yes ;  if  not  number  one  must 
stand  shrinkage.    Pay  first  April.    Can  not  meet  you. 

"  A.  J.  Baily  &  Son." 

That  upon  the  delivery  of  said  message  to  the  plaintiff 
at  his  office,  in  Columbus,  he,  by  his  clerk  and  agent  afore- 
said, at  that  place,  took  and  delivered  to  the  defendant, 
during  the  usual  business  hours,  at  its  office,  in  said  city 
of  Columbus,  a  message  as  follows,  which  it,  the  defend- 
ant, received  and  agreed  to  transmit  to  the  plaintiff's  tem- 
porary residence,  at  Hillsdale,  in  the  State  of  Michigan,  to 
wit : 

COUUMSUB,  Ind.,  December  22nd,  1884. 
"  To  E,  H,  Kinney,  HilUdale,  Michigan:    Yes ;  if  not  number  one  must 
stand  shrinkage.    Pay  first  April.    Can  not  meet  you. 

"  A.  J.  Baily  &  Son." 
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That  the  plaintiff  paid  to  the  defendant  the  nsnal  and 
required  charge,  to  wit,  the  sum  of  seventy-three  cents,  for 
the  transmission  of  said  last  named  message  to  his  address 
at  Hillsdale,  Michigan,  aforesaid,  but  that  the  defendant 
wholly  failed  and  neglected  to  transmit  said  message  as  the 
plaintiff  had  addressed  the  same,  and  wholly  failed  and 
neglected  to  transmit  said  message  to  said  Hillsdale,  in  the 
State  of  Michigan,  on  said  22nd  day  of  December,  1884, 
or  at  any  time  thereafter. 

A  demurrer  to  the  complaint  being  first  overruled,  the 
jury,  under  the  direction  of  the  Circuit  Court,  returned  a 
special  verdict,  upon  which  a  judgment  was  rendered 
against  the  defendant  for  the  penal  sum  of  one  hundred 
dollars. 

Error  is  first  assigned  upon  the  overruling  of  the  demurrer 
to  the  complaint.  The  most  important  objection  urged 
against  the  sufficiency  of  the  complaint  is,  that  it  is  only 
the  sender  of  a  telegraphic  message  who  can  recover  the 
penalty  prescribed  in  section  4176,  R.  S.,  1881,  hereinabove 
referred  to,  and  that,  upon  the  facts  charged,  the  plaintiff^ 
was  in  no  sense  the  sender  of  the  message  which  the 
defendant  failed  and  neglected  to  transmit  to  him  at 
Hillsdale. 

It  was  held  by  this  court  in  the  carefully  and  very  elab- 
orately considered  case  of  W.  U.  TeJ.  Co.  t.  Pendleion^ 
95  Ind.  12 ;  48  Am.  R.  692,  that  it  was  only  the  sender  cf 
a  message  who  can  recover  the  penalty  provided  by  the 
section  of  the  statute  upon  which  this  action  is  based ;  and 
the  doctrine  of  that  case  was,  as  we  believe,  rightfully 
reaffirmed  in  the  subsequent  case  of  W.  U.  Td.  Co.  v. 
Heed,  96  Ind.  195.  In  regard,  therefore,  to  the  parties  to 
an  action  like  this,  the  construction  given  as  above  to  the 
section  in  question  may  now  be  accepted  as  an  authorized 
and  well  established  construction,  resting  upon  comi)etent 
authority.  With  this  construction  in  view,  we  know  of  po 
principle  upon  which  it  can  be  said  that  the  plaintiff  was 
the  sender  of  the   message  which  his   clerk  and   agent 
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directed  should  be  forwarded  to  him  from  C!olximbiis  to 
Hillsdale. 

The  message  was  substantially  the  same  message  which 
A.  J.  Baily  &  Son  had  sent  to  the  plaintiff  in  the  first 
instance,  with  only  the  address  qa  to  the  place  of  destina- 
tion changed  by  his  authority  and  direction.  It  continued, 
as  it  was  from  the  first,  to  be  a  message  from  Baily  &  Son 
to  the  plaintiff,  and  the  relations  of  Baily  &  Son  to  the 
message,  as  the  persons  who  sent  it,  and  who  were  alone 
responsible  for  its  contents,  were  not  changed  by  the  new 
address  which  was  attached  to  it.  The  plaintiff  was  the 
receiver  of  the  message  at  Columbus,  and,  in  legal  contem- 
plation, would  have  been  its  receiver,  and  its  receiver  only, 
if  it  had  reached  him  at  Hillsdale. 

The  transaction  described  in  the  complaint,  when  briefly 
summaorized,  means  th^'t  a  message  sent  to  the  plaintiff  to 
Columbus  was  by  his  authority  ordered  to  be  forwarded  to 
him  at  Hillsdale,  which  was  not  done  by  reason  of  some 
failure  or  neglect  on  the  part  of  the  defendant.  This  order- 
ing a  message  to  be  forwarded  was  in  no  resi)ect  the  send- 
ing of  a  message  by  the  plaintiff,  within  the  meaning  of  the 
statute,  and  the  averment  of  the  complaint  that  it  was  such 
a  sending  was  a  mere  conclusion  of  law,  inconsistent  with 
the  facts  relied  upon  for  its  support.  A  complaint  to 
recover  a  statutory  penalty  must  aver  facts  which  bring  the 
case  presented  by  it  within  both  the  letter  and  the  spirit  of 
the  statute.     W.  TT.  Tel.  Co.  t.  A^xtM,  69  Ind.  199. 

Whether  the  defendant  may  not  have  incurred  a  liability 
to  the  plaintiff  under  section  4177,  R.  S.,  18S1,  is  a  question 
not  now  before  us,  and  which  consequently  has  not  been 
considered  at  the  present  hearing.  That  might  depend  upon 
additional  facts  not  contained  in  the  complaint  now  under 
consideration.     W.  U.  Tel.  Co.  t.  Trissal,  98  Ind.  566. 

Other  objections  are  urged  to  the  sufficiency  of  the  com- 
plaint, as  well  as  to  several  i)oints  in  the  proceedings  at  the 
trial,  but  as  the  judgment  will  in  any  event  have  to  be 
reversed  for  want  of  a  sufficient  complaint,  we  need  not 
further  extend  this  opinion. 
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The  judgment  is  reversed,  with  costs,   and  the  canse 
remanded  for  fnrther  proceedings. 


NoTB. — This  case  is  cited  in  the  following  cases,  posi  :  W,  U.  TeL  CkK  t. 
WUaon;  W.  U.  Td.  Co.  v.  Brown. 

For  other  cases  upon  the  right  of  the  addressee  of  a  telegram  to  sue  the 
company  in  case  of  error,  delay  or  f^ure  to  deliver,  see  Index  to  this  and 
to  previous  volume,  title,  '*  Receiver  or  addressee.** 

See  also  note  at  voL  1,  p.  89. 

The  general  rule  is  that  the  addressee  has  a  right  to  an  action  for  dam- 
ages sustained  by  him,  though  different  grounds  are  assigned  therefor. 

Under  the  Indiana  statute  which  governed  in  the  case  above  reported,  it 
has  been  uniformly  held  that  the  right  to  the  penalty  is  in  the  sender  only. 
TT.  U.  TeL  Co,  v.  P&ndLeUm,  1  Am.  Elec.  Cas.  682 ;  W.U.  Tel.  Co.  v.  BeedL, 
id.  657.  The  reversal  of  the  Pendleton  case  by  the  Supreme  Ck)urt  of  the 
United  States  was  upon  another  point. 

See  notes  to  W.  U.  Tel.  Co.  v.  MoKibbentpoti ;  W.U.  Tel.  Co.r.LongwiU, 
pott. 


Westebn  Union  Telegraph  Company  v,  Alqnzo  F 

Brown. 

Indiana  Supreme  Court,  Sept.  IS,  1886. 
(108  Ind.  588.) 

Indiana  penal  statute. — Effect  of  repeal. — Bight  of  audbsbsev 

Section  4176,  R.  S.,  1881,  was  repealed  by  acts  1885,  p.  151 ;  but  such  repeal 
did  not  affect  a  case  where  the  penalty  had  accrued  prior  to  the  passage 
of  the  repealing  act. 

The  initials  affixed  to  the  signature  to  the  telegram  were  not  those  of  the 
plaintiff ;  and  though  it  was  found  as  a  fact  by  the  trial  court  that  the 
plaintiff  presented  the  dispatch  for  transmission,  he  was  not  identified 
with  the  sender. 

Held,  that  the  penalty  enurod  only  to  the  sender,  and  the  burden  was  on 
the  plaintiff  to  show  that  he  was  the  sender,  failing  in  which,  the  judg- 
ment in  his  favor  was  reversed. 

Gases  of  this  series  cited  in  opinion :  W.  U,  Tel,  Co.  v.  Pendleton,  voL  1, 
632 ;  W,  U.  Td.  Co,  v.  Beed,  vol.  1,  p.  657  ;  W,  U.  Td.  Co.  v.  Kinneg, 
ante,  p.  504. 
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Appeal  from  judgment  of  Vigo  Circuit  Court,  awarding 
statutory  penalty  for  delay  of  telegram. 
The  facts  are  stated  in  the  opinion. 

J.  E.  McDonald^  J.  M.  Butler  aad  A.  L.  Masoriy  for 
api>ellant. 

8.  C.  StiTuson  and  J2.  B.  Slimsorij  for  appellee. 

2iOLLASS,  J.:  Api)ellee  was  awarded  judgment  below 
against  appellant  for  the  statutory  penalty  as  provided  by 
section  4176,  B.  S.,  1881,  being  section  1  of  an  act  passed  in 
1852,  for  a  failure  to  transmit  a  message  in  proper  time. 

Api)ellant's  counsel  contend  that  the  act  of  1885,  acts 
1885,  p.  151,  by  implication,  repealed  the  above  section  of 
the  act  of  1852,  and  that  that  repeal  took  away  all  right  to 
the  penalty,  although  a  penalty  in  a  like  amount  is  provided 
by  the  act  of  1885  for  a  violation  of  its  provisions. 

Section  4176,  sv/pra^  reads  as  follows : 

"  Every  electric  telegraph  company  with  a  line  of  wires  whoUy  or  partly 
in  this  State,  and  engaged  in  telegraphing  for  the  public,  shall,  during 
the  usual  office  hours,  receive  dispatches,  whether  from  other  telegraphic 
lines  or  from  individuals ;  and,  on  payment  or  tender  of  the  usual  charge, 
according  to  the  regulations  of  such  company,  shall  transmit  the  same 
with  impartiality  and  good  faith,  and  in  the  order  of  time  in  which  they 
are  received,  under  penalty,  in  case  of  failure  to  transmit,  or  if  postponed 
out  of  such  order,  of  one  hundred  dollars,  to  be  recovered  by  the  person 
whose  dispatch  is  neglected  or  postiwned:  Provided,  however ,  That 
arrangements  may  be  made  with  the  publishers  of  newspapers  for  the 
transmission  of  intelligence  of  general  and  public  interest  out  of  its  order, 
and  that  communications  for  and  from  offices  of  justice  shall  take  prece- 
dence of  all  others." 

The  act  of  1885  is  as  follows : 

"  An  act  prescribing  certain  duties  of  telegraph  and  telephone  companies 
prohibiting  discrimination  between  patrons,  providing  penalties  therefor, 
and  declaring  an  emergency. 

"  Section  1.  Beitenaetedy  ♦  ♦  ♦  That  every  telegraph  company  with  a 
line  of  wires  wholly  or  partly  within  this  State,  and  engaged  in  doing  a  gen- 
eral telegraphic  business,  shall,  during  the  usual  office  hours,  receive  dispat- 
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ches,  whether  from  other  telegraph  lines  or  other  oomponies,  orindiridiuils, 
and  shall,  upon  the  usual  terms,  transmit  the  same  with  impartialitj,  and  in 
good  faith,  and  in  the  order  of  time  in  which  they  are  received,  and  ahaU 
in  no  manner  discriminate  in  rates  charged  or  words  or  figures  cfaai^ged 
for,  or  manner  or  conditions  of  service  between  anj  of  its  patrons,  but 
shall  serve  individuals,  corporations,  and  other  telegraphic  companies  with 
impartiality :  Provided,  however.  That  arrangements  may  be  made  with 
the  publishers  of  newspapers  for  transmission  of  intelligence  of  general 
and  public  interest  out  of  its  order,  and  that  communications  for  and  from 
officers  of  justice  shall  take  precedence  of  all  others.    ••*.*' 

"  Sec.  8.  Any  person  or  company  violating  any  of  the  provisions  of  this 
act  shall  be  liable  to  any  party  aggrieved,  in  a  penalty  of  one  hundred 
dollars  for  each  offence,  to  be  recovered  in  a  civil  action  in  any  court  oC 
competent  jurisdiction :  Provided^  Nothing  in  this  act  shall  be  oonstmed 
to  take  away  or  abridge  the  right  of  such  aggrieved  party  to  appeal  to  a 
court  of  equity  to  prevent  such  violations  or  discriminations  by  in  junction 
or  otherwise." 


In  our  judgment,  this  later  act  operated  as  a  repeal  of 
the  above  section  4176.  The  title  is  comprehensiye,  and 
clearly  indicates  an  intention  on  the  part  of  the  Legislature 
to  revise  the  whole  subject  of  penalties  against  telegraph 
companies  for  a  failure  to  transmit  messages  promptly,  and 
with  impartiality. 

The  act  also  covers  the  whole  subject-matter,  is  different 
and  more  comprehensive  in  its  terms  than  section  4176,  and 
contains  provisions  not  found  in  that  section,  and  that  are 
not  reconcilable  therewith.  When  such  is  the  case,  the 
later  act  repeals  the  former  ux)on  the  same  subject.  State 
V.  ChristTTian^  67  Ind.  328,  and  cases  there  cited ;  Lindsay 
V.  Lindsay y  47  Ind.  283 ;  State  v.  Horsey^  14  Ind.  185  ;  De 
Pauw  V.  City  of  New  Albany  ^  22  Ind.  204 ;  Coghill  v.  State^ 
37  Ind.  Ill ;  Dowdell  v.  State,  68  Ind.  333 ;  Hayes  v.  Slale^ 
65  Ind.  99  ;  Wright  v.  Wright^  97  Ind.  444 ;  State,  ex  rel.  v. 
Board,  etc.,  104  Ind.  123 ;  Hadley  v.  MusseVman,  104  Ind. 
459. 

Section  4176  required  that  messages  should  be  transmitted 
promptly  and  with  impartiality,  whether  received  from 
other  telegraph  companies  or  from  individuals,  but  the  pen- 
alty was  only  for  a  failure  to  transmit  the  message  or  the 
postponing  of  it  out  of  its  order.     It  also  provided  that  the 


INDIANA,  1886.  611 


Telegraph  Co.  v.  Brown. 


penaltj  might  he  recovered  by  the  person  whose  dispatch 
was  n^lected  or  postponed. 

The  act  of  1885  provides  that  messages  shall  be  trans- 
mitted promptly  and  with  imi)artiality,  whether  received 
from  other  telegraph  lines  or  other  companies,  or  from  indi- 
viduals, and  that  the  company  ^^  shall  in  no  manner  dis- 
criminate in  raies  charged  or  words  or  figures  charged 
for^  or  manner  or  condition  of  service  between  any  of  its 
patrons y  It  further  provides  that  any  person  or  company 
violating  any  of  the  protyisions  of  the  act  shall  be  liable  to 
any  party  aggrieved  in  a  -pensltj  of  $100  for  each  offense, 
etc.  The  i)ortions  above  italicized  show  the  difference 
between  the  two  acts. 

In  the  act  of  1862,  section  4176,  supra^  the  penalty,  as  we 
have  seen,  is  alone  for  the  failure  or  delay  in  the  transmis- 
sion of  the  message. 

In  the  act  of  1886  the  i)enalty  may  be  recovered  also  for 
any  forbidden  discrimination.  The  act  of  1862,  section 
4176,  supra^  as  interpreted  by  this  court,  gave  a  right  of 
action  for  the  i>enalty  to  the  sender  of  the  dispatch  only. 
W.  XT. TeL  Co.  w.  JPendleion,  96  Ind.  12 ;  W.  V.  TeLCo.r. 
Beed,  96  Ind.  196 ;  W.  Z7.  TO.  Co.  t.  Kinney,  106  Ind. 
468. 

Whether  or  not  the  act  of  1886,  by  the  use  of  the  term 
"party  aggrieved,"  extends  the  right  to  the  i)enalty  to  any 
one  except  the  sender  of  the  dispatch,  is  a  question  we  need 
not  here  decide. 

The  message  which  gave  rise  to  this  action  was  delivered 
to  the  company  on  the  2nd  day  of  December,  1883.  The 
action  was  conmienced  in  December,  1884,  and  tried  in  July, 
1886.  It  will  thus  be  seen,  that  the  action  is  to  enforce  a 
penalty  incurred,  if  at  all,  under  the  above  section  4176, 
and  that  the  action  was  pending  when  the  act  of  1886  took 
effect,  on  the  8th  day  of  April,  1886. 

There  is  no  vested  right  in  a  penalty.  The  general  rule 
is,  that  an  action  can  not  be  maintained  to  recover  a  penalty 
after  the  act  giving  it  is  repealed,  unless  it  be  saved  by  the 
repealing  act.     Thompson  v.  Bassett^  6  Ind.  636.    There  is 
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no  such  saving  clause  in  the  act  of  1886.  It  does  not  follow, 
however,  that  apj)ellee's  right  of  action  for  the  penalty  was 
lost  with  the  repeal  of  section  4176.  In  1877  an  act  was 
passed,  the  first  section  of  which,  among  other  things,  pro- 
vided as  follows ; 

"  And  the  repeal  of  any  statate  shall  not  have  the  effect  to  release  or 
extinguish  any  penalty,  forfeiture  or  liability  incurred  under  such  statute, 
unless  the  repealing  act  shall  so  expressly  provide,  and  such  statute  shall 
be  treated  as  still  remaining  in  force  for  the  purpose  of  sustaining  any 
proper  action  or  prosecution  for  the  enforcement  of  such  penalty,  forfeit- 
ure or  liabiUty."    R.  S.,  1881,  sec.  IMS. 

This  statute  clearly  applies  in  the  case  before  us.  What- 
ever rights  appellee  may  have  had  to  the  penalty  under 
section  4176,  therefore,  are  saved  to  him  by  this  statute. 
For  the  purposes  of  this  action  in  the  recovering  of  that 
penalty,  section  4176  is  to  be  regarded  as  still  in  force.  The 
court,  therefore,  did  not  err  in  overruling  the  demurrer  to 
appellee's  complaint. 

As  appellee  must  recover  the  penalty,  if  at  all,  under  sec- 
tion 4176,  it  follows  that  it  must  be  made  to  appear  that  he 
was  the  sender  of  the  dispatch  within  the  meaning  of  that 
section  as  heretofore  interpreted  by  this  court — that  is,  it 
must  appear  that  it  was  a  message  from  him  to  some 
other  person. 

At  the  request  of  the  appellant,  the  trial  court  disposed 
of  the  case  by  a  special  finding  of  facts  and  conclusions  of 
law  thereon.  The  finding  of  facts,  as  to  appellee's  connec- 
tion with  the  dispatch,  is  as  follows : 

"That  on  said  December  2nd,  1883,  the  plaintiff  delivered 
to  the  agent  of  the  defendant,  at  said  Union  depot  office,  in 
Terre  Haute,  Indiana,  for  transmission  to  Crawf ordsville, 
the  following  message,  to- wit : 

"  December  2nd,  1888. 
"7*0  T,  D.  Brotim,  Crawfordamlle :  Please  teU  Dr.  Brown,  of  Alamo, 
immediately,  that  Duck  is  dead  ;  died  at  ten  this  morning ;  be  home  drd, 
on  morning  train.     Have  Frank  Snyder  at  the  Lpgansport  depot  with 
hearse  and  one  cab  for  Alamo. 

•*  L.  F.  Beown." 
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"That,  at  the  time  said  message  was  delivered,  the  plaint- 
iff paid  to  said  agent  the  sum  of  eighty  cents,  being  the 
amonnt  demanded  by  said  agent  for  sending  said  mes- 
sage," etc. 

This  is  not  a  finding  that  appellee  was  the  sender  of 
fhe  dispatch.  It  is  found  that  he  delivered  the  dispatch  to 
tlie  company,  and  paid  for  the  transmission,  but  that  is  not 
a  finding  that  the  dispatch  was  from  him  to  T.  D.  Brown. 
He  may  have  delivered  the  dispatch  to  the  company,  and 
paid  for  its  transmission  with  his  own  money,  and  yet  not 
be  the  sender  of  it,  in  the  sense  of  the  statute.  W.  U.  Tel. 
Co.  V.  Kinney^  mpra. 

The  dispatch  set  out  as  a  i>art  of  the  special  finding  is 
signed  "L.  F.  Brown,"  and  there  is  no  finding  that  the 
signature  is  that  of  appellee,  Alonzo  F.  Brown.  It  is  by  no 
means  a  necessary  inference  from  the  facts  found  that 
appellee  was  the  sender  of  the  dispatch.  The  burden  was 
upon  him  to  show  that  the  dispatch  was  a  message  from 
him ;  and,  in  order  that  he  may  recover  upon  the  -  facts 
specially  found,  they  must 'affirmatively  show  what  he  was 
thus  bound  to  prove. 

"  It  is  now  well  settled  that,  where  the  finding  is  silent 
upon  a  material  X)oint,  it  is  to  be  deemed  to  be  adverse  to 
the  party  upon  whom  rests  the  burden  of  establishing  that 
point."     Dodge  v.  Pope,  93  Ind.  483. 

"  Under  the  rule  declared  in  Oraham  v.  State^  exrel.  <fec., 
66  Ind.  386,  the  special  finding  must  be  deemed  to  embrace 
all  the  facts  which  were  proved,  and  all  issues  not  deter- 
mined by  the  facts  found  must  be  regarded  as  not  proven 
by  the  party  having  the  burden  of  the  proof  thereof." 
y annoy  v.  Duprez^  72  Ind.  26.  See  also,  First  Nat 
Bank  v.  Carter^  89  Ind.  317  ;  Dixon  v.  Duke^  85  Ind.  434 ; 
Johnson  V.  Pvinam^  96  Ind.  67 ;  Hedges  v.  Keller ,  104  Ind. 
479  ;  Bass  v.  Elliott^  105  Ind.  517 ;  Olantz  v.  City  of  South 
Bend^  106  Ind.  306. 

**  Where  the  special  finding  is  silent  as  to  facts  which  a 

party  is  required  to  affirmatively  establish,  it  will  be  pre- 
VOL.  11—33. 
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sumed,   on  appeal,  tliat  the  evidence  failed  to  establish 
such  facts.    Mitchell  v.  Colglazier^  106  Ind.  464. 

We  have  no  means  of  knowing  what  the  evidence  may 
have  been.  If,  in  fact,  the  evidence  showed  that  api)ellee 
was,  in  the  sense  of  the  statute,  the  sender  of  the  dispatch, 
he  should  have  seen  to  it  that  the  fact  was  specially  found, 
and  definitely  and  affirmatively  stated.  As  the  special 
finding  of  facts  does  not  show  that  appellee  was  the 
sender  of  the  dispatch,  the  conclusion  of  law,  and  the 
awarding  of  judgment  for  the  penalty  in  his  favor,  by  the 
court  below,  are  erroneous,  and  the  judgment  must  be 
reversed. 

On  Petition  fob  a  BsHEARiNa. 

Per  Curiam  :  In  reversing  the  judgment^  an  order  was 
made  directing  the  court  below  to  change  its  conclusions  of 
law,  and  render  judgment  for  appellant  on  the  special  find- 
ing of  facts. 

After  considering  the  petition  for  a  rehearing  we  have 
reached  the  conclusion  that  the  rights  of  the  parties  will  be 
better  protected  by  changing  the  mandate,  and  ordering 
that  the  judgment  be  reversed,  at  appellee's  costs,  and 
that  the  cause  be  remanded,  with  instructions  to  the  cx>nrt 
below  to  grant  a  new  trial  to  apx>ellee,  if  moved  for ;  other- 
wise to  render  judgment  for  appellant  upon  the  special 
finding  of  facts.  This  we  have  authority  to  do.  ParJcer 
V.  Hubhell,  75  Ind.  580 ;  Terhs  v.  Sdbin,  97  Ind.  141  (144)  ; 
Sfiannon  v.  Eay,  106  Ind.  680. 

It  is  so  ordered. 

Piled  Nov.  22,  1886 ;  motion  to  modify  mandate  over- 
ruled Feb.  24,  1887. 

NoTB.— See  note  to  preoeding  case,  also  notes  to  TT.  U*.  TfL  Co.  t.  M^ 
Kibheriy  po9t ;  W.  U.  Td.  Co.  v.  LongtiHU,  pott. 

This  case  is  cited  in  the  f  oUowing  cases  in  this  Tolume :  W.  U.  IH.  Co, 
T.  WUmm;  W.  U.  TeL  Co.  v.  Steele. 

See  iMDEZ  to  this  and  to  preceding  Yolnme,  title  "  Beceiver  or  addreaMe.** 
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W^ESTEKN  TJinoN  Telegkaph  Co.  v.  Thomas  B.  Buskiek. 

Suprtme  Court  of  Indiana,  Oct,  6, 1886. 

(5  West.  Bep.  871.) 

Indiana  statute.— Plbadino. 

In  an  action  for  the  penalty  provided  by  R.  S.,  1881,  sec.  4176,  itismineces- 
sary  to  aver  in  the  complaint  that  the  addressee  lived  within  the  territory 
requisite  to  make  the  statute  applicable.  It  is  for  the  company  to 
excuse  itself  by  alleging  and  proving  the  negative. 

A  telegraph  company  having  received  a  telegnun  for  transmission  written 
at  the  office  by  another  than  the  sender,  without  objection,  and  having 
been  paid  for  the  transmission,  cannot  be  heard  to  say  that  the  person 
presenting  the  telegram  was  not  authorized  so  to  do  by  the  plaintiff, 
whose  name  was  signed  to  the  message. 

Cases  of  this  series  cited  in  opinion  :  W.  U,  T«L  do.  v.  Lindley,  vol.  1,  p. 
276 ;  W.  U,  TeL  Co.  v.  Qougar,  voL  1,  p.  412. 

Ixmden  &  Miers^  for  api)ellant. 

John  W.  BuskirJc,  for  api)ellee. 

Mitchell,  J.,  delivered  the  opinion  of  the  conrt : 
The  appellee  recovered  a  judgment  against  the  appellant 
for  $100,  the  statutory  })enalt7  for  an  alleged  failure  to 
transmit  a  telegraphic  message  according  to  the  provisions 
of  Rev.  Stat.  1881,  §  4176. 

The  default  charged  was  the  neglect  to  transmit  a  mes- 
sage delivered  to  the  appellant's  agent  at  Orleans,  Indiana, 
on  the  6th  day  of  November,  1884,  by  the  apx>ellee,  and 
directed  to  John  W.  Buskirk,  at  Bloomington,  Indiana. 
The  sufficiency  of  the  complaint  is  questioned,  because  it 
omits  to  aver  that  John  W.  Buskirk  resided  within  one 
mile  of  the  telegraphic  station  to  which  the  message  was 
directed,  or  within  the  city  or  town  in  which  such  station  ia 
situate. 
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This  precise  point  was  presented,  and  decided  adversely  to 
the  appellant  in  Western  Union  TeL  Co.  t.  Idndley,  62 
Ind.  371.  Facts  which  go  to  excuse  the  failure  to  transmit 
a  message  delivered  during  usual  office  hours,  according  to 
the  regulations  of  the  company,  must  come  from  the 
defense.     WesiemUnian T^  Co.  T.  Crougar^  84  Ind.  176. 

The  evidence  tended  to  show  that  the  appellee  made  a 
memorandum  of  the  message  alleged  to  have  been  delivered 
for  transmission  on  a  scrap  of  pax)er  and  directed 
another,  to  whom  he  delivered  the  paper,  with  the  money 
to  pay  the  charge  for  transmission,  to  go  to  apx)ellant'8 
office,  transcribe  the  message  upon  one  of  the  company's 
blanks,  and  deliver  it,  prepaid,  for  transmission. 

There  was  evidence  tending  to  show  that  the  i)er8on  thus 
authorized  went  to  the  telegraph  office,  and  upon  one  of  the 
company's  blanks  furnished  him  by  its  agent  wrote  a  tele- 
gram according  to  the  memorandum  given  him,  addressing 
it  properly,  to  which  he  signed  the  appellee's  name.  It  is 
insisted  that  it  does  not  appear  that  the  person  thus  author- 
ized had  authority  to  affix  the  appellee's  signature  to  the 
message,  and  thati,  if  he  was  authorized,  he  must  have 
signed  it  in  the  character  of  an  agent. 

The  jury  were  justified  in  finding  from  the  evidence  that 
the  signature  of  the  appellee  was  duly  authorized.  The 
company's  agent  having  received  the  message  and  the 
money  for  its  transmission  without  objection,  it  is  not  in  a 
position  to  raise  any  question  with  the  api)ellee,  either  as 
to  the  authority  of  the  person  who  signed  his  name,  or  con- 
cerning the  manner  or  character  in  which  it  was  signed. 
The  message  was  properly  directed,  and  sufficiently  indi- 
cated on  its  face  who  the  sender  was.  Having  been  received 
for  transmission  without  objection,  the  other  parties  in- 
terested being  content,  it  is  not  for  the  company  now  to 
question  the  authority  of  the  i)erson  who  signed  for  the 
appellee.  Thousands  of  messages  are  received  for  transmis- 
sion by  telegraph  companies  which  are  communicated  to 
them  orally  by  the  senders,  which  the  company's  agents 
write  out  and  sign  by  the  implied  authority  of  the  sender. 
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If  they  are  so  received,  they  are  messages  to  be  transmitted 
sabject  to  aU.  the  liability  imposed  by  law. 

The  question  sharply  contested  at  the  trial  was  whether 
or  not  the  message,  with  the  money  for  its  transmission, 
was  delivered  at  all.  The  appellee's  messenger  testified 
positively  that  he  transcribed  and  delivered  the  message, 
signed  the  appellee's  name  to  it,  and  paid  the  appellant's 
agent  thirty-five  cents  for  its  transmission.  The  appellant' s 
agent  was  equally  emphatic  in  asserting  that  neither  mes- 
sage nor  money  was  delivered.  To  some  extent  both  w^re 
corroborated.  It,  therefore,  became  a  question  eminently 
fit  for  the  determination  of  the  court  and  jury  trying  the 
cause.  Having  determined  it,  we  cannot,  under  the  rule  of 
this  court,  interfere  with  their  conclusion. 

The  third  instruction  given  by  the  court  is  the  subject  of 
criticism  by  the  appellant.  In  this  instruction  the  jury 
were  told  in  substance  that  if  the  appellee  delivered  the 
message  described  in  the  complaint  to  the  defendant's 
agent  at  the  time  and  place  therein  mentioned,  and  paid 
the  charges  demanded  for  its  transmission,  and  the  defend- 
ant wrongfully  failed  and  refused  to  transmit  the  message, 
etc.,  their  verdict  should  be  for  the  plaintiflf. 

Counsel  challenge  this  instruction  because,  as  they  urge, 
the  court  undertook  to  recite  the  particular  facts  which 
would  authorize  the  jury  to  find  for  the  plaintiff,  and  in  so 
doing  omitted  to  state  all  the  facts  essential  to  a  recovery. 
To  have  entitled  the  plaintiff  to  a  verdict,  it  must  have 
appeared  that  the  defendant  was  engaged  in  telegraphing 
for  the  public,  and  that  the  message  was  delivered  to  it 
during  usual  office  hours. 

The  jury  were  told  thdt  if  certain  facts  were  proved  in 
respect  to  the  delivery  of  the  message,  and  the  defendant 
wrongfully  failed  to  transmit  it,  a  recovery  would  be  justi- 
fied. No  attempt  was  made  in  the  instruction  in  question 
to  define  the  circumstances  under  which  a  failure  to  trans- 
mit would  have  been  wrongful.  This  was  adequately  done 
in  other  instructions.  The  question  is,  therefore,  brought 
within  the  rule,  often  repeated,  that  where  an  instruction 
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states  the  law  correctly  80  far  as  it  goes,  bnt  is  incomplete, 
it  may  be  completed  by  another  wbicb  supplies  the  defect. 
Binns  v.  State^  66  Ind.  428;  Achey  v.  State,  64  Ind.  66. 

If  the  appellant  was  not,  at  the  time  the  message  was 
delivered  to  it  for  transmission,  engaged  in  telegraphing  for 
the  public,  or  if  the  message  was  delivered  at  any  other 
than  usual  office  hours,  the  failure  to  transmit  was  not 
wrongful,  and  substantially  to  this  effect  the  jury  were  in- 
structed in  other  instructions  given  by  the  court  Taken 
together,  the  instructions  fairly  presented  the  law  of  the 
case.  The  objections  which  are  made  to  an  instruction, 
covering  the  subject  of  the  authority  to  sign  the  appellee's 
name  to  the  message  in  question,  have  been  sufficiently 
remarked  upon  by  what  has  already  been  said.  The  admis- 
sion of  testimony  in  corroboration  of  evidence  given  by  the 
principal  witness  for  plaintiff,  as  part  of  the  latter' s  case  in 
rebuttal,  is  complained  of.  The  order  in  which  evidence, 
otherwise  competent,  is  admitted  is  so  much  a  matter 
within  the  discretion  of  the  court  trying  the  cause  that  un- 
less a  clear  case  of  abuse  is  presented  we  should  not  feel 
justified  in  reversing  a  cause.  The  record  before  us  does 
not  present  such  a  case.    Wefindnoenor. 

Judgment  affirmed,  with  costs. 


Note.— See  ziote  to  W.  V.  TeL  Co.  ▼.  MoKibbm,  po&L 
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Westbbk  Union  Telegraph  Company  v.  Wilson. 

Indiana  Supreme  Court,  Nov.  tS,  1886, 

(108  Ind.  a08.) 

Indiana  penal  statute. 

A  tel^;raph  company  had  two  offices  in  the  same  town,  from  only  one  of 
which  messages  ooiild  be  sent  directly  to  a  certain  place. 

The  plaintiff  jyresented  a  telegram  for  transmission  to  said  place,  at  the 
other  telegraph  office,  at  the  same  time  tendering  the  usual  fee.  He  was 
told  by  the  agent  that  it  would  not  be  sent  from  that  office,  but  should 
be  taken  to  the  other,  from  which  it  would  be  sent  directly  to  its  destin- 
ation. The  agent  also  offered  to  take  or  send  it  to  the  other  office.  The 
plaintiff  then  took  the  message  to  the  other  office,  from  which  it  was 
promptly  transmitted. 

Held,  that  no  case  was  established  entitling  the  plaintiff  to  the  statutory 
penalty  provided  by  section  4176,  Indiana  Revised  Statutes,  151,  whic^ 
was  in  force  at  the  time  of  the  transaction,  in  December,  1884. 

Held,  also,  that  although  said  statute  was  repealed  by  acts  1885,  p.  151, 
still  the  repeal  did  not  release  or  extinguish  any  penalty  incurred  there- 
under. 

Gases  of  this  series  cited  in  opinion :  TT.  U,  Tel,  Co,  v.  Brown,  ante,  p.  508; 
W.  U.  Td,  Co.  V.  Axten,  voL  l,p.  205 ;  W.  U.  Tel.  Co.  v.  Mossier,  voL  1,  p. 
t45;  W.  U.  Tel.  Co,  v.  Kinney ^  ante,  p.  504 ;  W.  U.  Tel.  Co.  v.  Harding, 
voL  1,  p.  814 ;  Julian  v.  W.  U.  Tel,  Co,,  voL  1,  p.  678 ;  W.  U,  Tel.  Co.  v. 
Meredith,  vol.  1,  p.  648 ;  W,  U.  TeL  Co,  v.  Jones,  vol.  p.  561 ;  Rogers  t. 
W,  U,  TeL  Co.,  vol.  1,  p.  886 ;  Camahan  v.  W.  U.  Tel.  Co,^  voL  1, 
p.  628. 

Action  for  statutory  penalty.      Appeal  from  Circuit 
Court,  Monroe  county.    The  facts  are  stated  in  the  opinion. 

J.  H.  Louden,  and  -B.  W.  MierSy  for  appellant. 

J.  W.  BusJcirJc  and  H.  C.  Duncan,  for  appellee. 

ZoLi«ABS,   J. :    The  evidence  establishes  the  following 
facts :   In  December,  1884,  appellant,  the  Western  Union 
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Telegraph  Company,  had  two  offices  in  the  town  of  Gosport, 
in  this  State,  situated  about  eighty  yards  apart,  one  on  the 
Indianapolis  &  Yincennes  Railroad,  called  the  upper  office, 
and  one  on  the  Louisville,  New  Albany  &  Chicago  Railroad, 
called  the  lower  office.  It  had  a  line  of  wire  along  the  line 
of  each  of  said  railroads.  That  along  the  line  of  the  Louis- 
ville, New  Albany  &  Chicago  Railroad  led  direct  from  Gos- 
I)ort  to  Bedford,  in  this  State.  Over  that  line  a  message 
could  be  sent  direct  from  Qosx)ort  to  Bedford  without  being 
repeated.  The  wire  along  the  line  of  the  Indianapolis  & 
Vincennes  Railroad  led  to  Indianapolis.  In  order  to  get  a 
message  over  that  line  from  Gosi)ort  to  Bedford,  it  would 
have  been  necessary  to  send  it  to  Indianapolis,  and  there 
repeat  it  to  Lafayette,  New  Albany,  Greencastle,  or  Craw- 
f ordsville,  and  there  again  repeat  it  to  Bedford. 

At  about  6  o'clock  P.  M.  of  the  twenty-second  day  of 
December,  1884,  appellee  went  to  the  upper  office  in  Gos- 
port,  being  that  on  the  line  of  the  Indianapolis  &  Vincennes 
Railroad,  and  wrote  and  presented  to  appellant' s  agent  a 
message  addressed  to  Capt.  Friedley,  at  Bedford.  The 
agent  told  him  that  the  charge  for  transmitting  the  message 
would  be  30  cents ;  that  he  would  not  transmit  it  from  that 
office,  and  that  he,  appellee,  would  have  to  send  it  from  the 
other  office,  being  the  lower  office,  on  the  line  of  the  Louis- 
ville, New  Albany  &  Chicago  Railroad ;  that  it  would  go 
direct  from  that  office.  Upon  appellee  saying  that  he  was 
in  a  hurry,  the  agent  told  him  that  he  could  get  a  boy  to 
take  the  message  to  the  other  office,  and  upon  appellee  say- 
ing that  he  would  not  do  so,  the  agent  told  him  that  he 
would  take  it  for  him.  At  that  time  the  message,  and  a 
half  dollar  of  appellee's  money,  out  of  which  he  requested 
the  30  cents  to  be  taken,  were  upon  the  counter.  After  the 
agent  had  declined  to  send  the  message  from  that  office, 
and  after  the  above  conversation,  appellee  took  the  message 
and  money  from  the  counter,  saying  that  he  would  sue  the 
company,  went  to  the  other  office,  submitted  the  message, 
and  paid  the  30  cents,  and  at  15  minutes  after  5  o'clock  P. 
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M.  of  the  same  day  the  message  had  been  transmitted  and 
delivered  to  Capt.  Friedley,  at  Bedford. 

There  is  no  conflict  in  the  evidence  as  to  the  above  stated 
facts.  The  agent  at  the  upper  office  testified  that,  at  the 
time  he  instructed  appellee  to  go  to  the  other  office,  he 
explained  to  him  that,  if  sent  from  the  upper  office,  the 
message  would  have  to  be  forwarded  to  Indianapolis,  and 
there  be  rei>eated  to  Lafayette  or  New  Albany,  and  then 
again  be  repeated  to  Bedford. 

That  testimony  was  contradicted  by  appellee  only  indi- 
rectly, if,  indeed,  it  was  contradicted  at  alL 

Upon  the  foregoing  evidence  the  court  below  found  for 
appellee,  and  awarded  him  the  statutory  penalty  of  $100. 

It  will  be  observed  that  the  wrong  on  appellant's  part, 
if  there  was  any  wrong,  as  claimed  by  api)ellee,  occurred  in 
December,  1884,  before  the  passage  of  the  act  of  1886,  acts 
1885,  p.  151.  It  has  been  held  that  that  act  repealed  section 
4176,  E.  S.  1881,  upon  the  same  subject,  but  that  such 
rei)eal  did  not  release  or  extinguish  any  penalty  incurred 
under  that  section.    W.  U.  Tel.  Co.  t.  Braum,  108  Ind.  638. 

If,  therefore,  appellant  was  guilty  of  any  wrong  which 
under  that  section  made  it  liable  for  the  penalty  therein 
provided,  appeUee  may  recover  it  in  this  action. 

The  section  was  as  follows : 

"  Every  electric  telegraph  company  with  a  line  of  wires  wholly  or  partly 
in  this  State,  and  engaged  in  telegraphing  for  the  puhlic,  shall,  during  the 
usual  office  hours,  receive  dispatches,  whether  from  other  telegraphic  lines 
or  from  indiyiduals;  and,  on  payment  or  tender  of  the  usual  charge, 
according  to  the  regulations  of  such  company,  shall  transmit  the  same 
with  impartiality  and  good  faith,  and  in  the  order  of  time  in  which  they 
are  received,  under  penalty,  in  case  of  failure  to  transmit,  or  if  postponed 
out  of  such  order,  of  one  hundred  dollars,  to  be  recovered  by  the  person 
whose  dispatch  ia  neglected  or  postponed,*'  etc. 

That  statute  was  a  penal  one  ;  and  while  it  must  be  given 
a  reasonable  construction,  so  as  to  make  it  subserve  the 
purpose  for  which  it  was  enacted,  it  must  yet  be  strictly 
construed.  A  party  claiming  under  it  must  bring  his  case 
clearly  within  the  letter  and  spirit  of  the  act.    W.  TT.  TeU 
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CS9.  T.  AjxUU,  69  Ind.  199;  W.  XT.  TeL  Co.  r.  MosOer,  95 
Ind.  29 ;  IT.  17.  Tel.  Co.  t.  Kinney,  106  Ind.  468 ;  W.  T. 
IfeJ.  Co.  T.  Harding,  103  Ind,  605. 

In  the  case  of  W.  U.  Tel.  Co.  v.  AocteU^  supra^  it  was 
said:  ^^A  court  cannot  create  a  penalty  by  conslmction, 
but  must  avoid  it  by  constraction,  unless  it  is  brought 
within  the  letter  and  the  necessary  meaning  of  the  act 
creating  it.'^  See,  also,  Burgh  v.  State^  ex  rel.j  108  Ind. 
132. 

In  construing  statutes,  the  prime  object  is  to  ascertain 
and  carry  out  the  purpose  of  the  Legislature  in  its  enact- 
ment, and,  while  it  is  the  duty  of  the  court  to  yield  to  the 
words  of  the  statute,  still,  in  determining  what  meaning  it 
was  intended  to  have,  it  is  proper  to  consider  its  spirit^  the 
object  it  was  intended  to  subserve,  and  the  evils  it  was 
intended  to  remedy.  Without  doing  violence  to  the  lan- 
guage of  the  statute,  the  words  will  be  so  construed  as  to 
bring  the  ox)eration  of  the  act  within  the  intention  of  the 
Legislature.  It  is  said  to  be  an  established  rule,  applicable 
to  the  construction  of  remedial  statutes,  that  cases  not 
within  the  reason^  though  within  the  letter,  shall  not  be 
taken  to  be  within  the  statute.  MiUer  v.  Staie^  ex  rel.j 
106  Ind.  416;  Stout  v.  Board,  etc.,  107  Ind.  343 ;  City  of 
J^ansviUe  v.  Summers  108  Ind. :  MicLdleton  v.  Oreeson,  106 
Ind.  18. 

Doubtless  there  have  been,  and  will  hereafter  be,  many 
oases  where  it  is  important  the  messages  shall  be  transmit- 
ted with  impartiality  and  good  faith,  and  where  a  &iluie 
In  that  regard  will  occasion  but  little  pecuniary  loss.  The 
statute  was  intended  to  insure  such  good  faith  and  impar- 
tiality in  such  and  all  other  cases,  and  hence,  without  regard 
to  the  amount  of  loss  that  may  be  suffered  by  those  inter- 
ested in  the  message,  a  penalty,  by  way  of  punishment^  is 
tmi)Osed  for  a  failure  of  duty  on  the  part  of  the  telegraph 
company.  While  the  penalty  is  a  fixed  one,  and  in  no  way 
affected  by  the  amount  of  damages  that  may  be  suffered  by 
any  one  interested  in  the  message,  it  is  manifest  that  where 
there  has  been  no  neglect  of  duty  owing  to  such  persons^ 
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and  no  invasion  of  their  rights,  as  such  duties  and  rights 
are  fixed  by  the  statute,  there  can  be  no  penalty. 

A  telegraph  company  cannot  Umit  its  liability  for  the 
penalty  by  contract,  but  if  a  case  be  such  that,  aside  from 
such  contract,  those  interested  in  the  message  cannot  main- 
tain an  action  for  damages,  either  nominal  or  otherwise,  it 
must  be  plaui  that  the  company  can  not  be  held  for  the 
X>enalty.  It  can  not  be  punished  for  a  neglect  of  duty  where 
it  owes  no  duty.  It  can  not  be  punished  for  not  doing  that 
which  it  is  under  no  obligation  to  do.  This,  we  think,  is 
clearly  the  proper  construction  of  the  statute,  and  is  in  con. 
sonance  with  former  rulings  by  this  court. 

In  the  case  of  Julian  t.  W.  XT.  TeL  Co.,  98  Ind.  827,  in 
speaking  of  the  above  section  4176  of  the  statute,  it  was 
said :  '^  The  statute  does  not  make  mere  delay  a  ground  for 
recovery,  but  the  dispatch  must  be  wrongfully  postponed, 
or,  in  the  language  of  the  statute,  ^  neglected,'  or  x)Ostponed 
in  bad  faith,  or  through  partiality.  Here,  as  we  have  seen, 
there  was  no  bad  faith,  no  partiality,  no  negligence,  and 
therefore  there  was  a  transmision  of  the  message  within 
the  meaning  of  the  law." 

Upon  the  grounds  suggested  it  has  been  held  that  the 
telegraph  comx)any  may  stipulate  that  the  claim  for  the 
penalty  shall  be  presented  within  a  reasonable  time.  TT. 
U.  TeL  Co.  T.  Meredith,  96  Ind.  93 ;  W.  TT.  TeL  Co.  r. 
Jones,  95  Ind.  228  (48  Am.  B.  718). 

And  so  it  has  been  held  that  an  action  for  the  penalty 
can  not  be  maintained  by  a  x>erson  who  has  delivered  his 
dispatch  for  transmission  and  delivery  on  Sunday,  for  the 
reason  that  the  penalty  cannot  be  recovered  for  the  failure 
to  perform  an  illegal  contract.  Sogers  t.  W.  U.  TeL  Co., 
78  Ind.  169  (41  Am.  R.)-  See,  also,  Camahan  v.  W. 
U.  TeL  Co.,  89  Ind.  628  (46  Am.  E.  175). 

In  the  case  of  W.  U.  Tel.  Co.  v.  Harding^  supra^  it  was 
held  that  imder  section  4176,  supra^  a  telegraph  company 
may  regulate,  reasonably,  its  office  hours  according  to  the 
requirements  of  the  business  at  the  various  points  where  it 
holds  itself  out  for  public  service,  and  that  the  penalty  for 
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failing  to  seasonably  transmit  a  message  is  not  incnrred, 
unless  there  is  a  failure  to  receive  and  transmit,  during  fhe 
usual  office  hours,  both  at  the  point  where  the  message  is 
received  and  that  to  which  it  is  transmitted. 

In  short,  the  holding  of  these  cases  is,  that  the  telegraph 
company  can  not  be  held  liable  for  the  penalty  where  it  has 
not,  by  the  violation  of  some  right  or  the  neglect  of  some 
duty  (independent  of  some  contract  limiting  its  liability 
for  damages),  made  itself  liable  to  the  sender  of  the 
message. 

In  the  case  before  us,  the  evidence  fails  to  show  that  the 
telegraph  company  violated  any  of  appellee's  rights  or 
neglected  any  duty  it  owed  to  him.  The  message  was 
promptly  transmitted  over  the  direct  line  from  Gfosport  to 
Bedford,  and  promptly  delivered  to  the  person  to  whom  it 
was  addressed.  To  have  sent  it  from  the  office  on  the 
Indianapolis  &  Vincennes  Bailroad  would  have  been  to  take 
it  from  the  direct  line  provided  by  the  company,  send  it 
hundreds  of  miles  around,  and  subject  the  comx)any  to  the 
liability  that  might  result  from  mistake  in  the  two  neces- 
sary rei)etitions  of  the  message.  Having  the  direct  line  of 
wire  between  Q-osport  and  Bedford,  being  ready  and  will- 
ing to,  and  having  promptly  transmitted  the  message  over 
that  line,  it  would  be  unreasonable  to  hold  the  company  liable 
to  appellee  for  having  declined  to  send  it  over  the  other 
indirect  and  roundabout  line.  It  would  be  as  much,  if  not 
more,  unreasonable  to  punish  the  company  by  the  inflic- 
tion of  the  penalty  of  $100  for  having  declined  to  do  that 
which  the  appellee  had  no  right  to  demand  should  be  done. 
It  was  but  a  very  short  distance  from  one  office  to  the  other. 
The  message  was  transmitted  with  less  risk  of  mistake,  and 
in  less  time,  than  it  would  have  been  possible  to  transmit 
it  over  the  other  line.  To  allow  appellee  to  recover  the 
penalty  of  $100  under  the  facts  and  circumstances  of  the 
case  would  be,  it  seems  to  us,  to  turn  the  statute  into  aa 
enginery  of  wrong  and  oppression. 

We  are  not  dealing  with  a  question  of  conflict  in  the 
evidence,  but  there  is  here  a  total  want  of  evidence  to  make 
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a  case  against  api)ellant  under  the  statute.  It  results  that 
the  judgment  must  be  reversed. 

This  conclusion  makes  it  unnecessary  to  consider  other 
questions  discussed  by  counsel. 

Judgment  reversed,  at  appellee's  costs,  and  cause 
remanded,  with  instructions  to  the  court  below  to  sustain 
api)ellant's  motion  for  a  new  trial. 


NoTK. — See  note  to  next  case. 


Westbbn-  Union  Telegraph  Company  v.  Mabion 

McKibben. 

Indiana  Supreme  Court,  December  f7,  1887,   ' 

(114  Ind.  611.) 

DKLA.T   OF   TELEGRAM. —  INDIANA    STATUTE. —  LDOTINa   TDCB   TO    PRESENT 

CLADC. —  Damages. 

An  action  for  special  damages  wiU  lie  under  section  4177,  Indiana  Bevised 
£(tatutes,  1881,  in  favor  of  the  person  in  whose  behalf  a  telegram  negli- 
gently delayed  was  presented  for  transmission,  although  he  was  neither 
sender  nor  addressee. 

In  sooh  an  action  a  condition  in  a  telegraph  blank  limiting  the  time  within 
^rhich  an  action  for  damages  may  be  brought,  does  not  bind  any  one  but 
the  sender. 

In  such  an  action,  a  charge  that  the  plaintiff  was  entitled  to  recover,  if  at 
all,  the  amount  which  he  would  have  received  for  his  services  in  the  em- 
ployment which  he  lost  by  the  negligent  act  complained  of,  less  the 
amount  which  he  earned  or  might  have  earned  by  reasonable  diligence 
in  seeking  other  work,  held  sufficiently  favorable  to  the  company. 

Certain  allegations  of  the  answer  held  to  not  show  sufficient  endeavors  to 
deliver  the  message  promptly. 

Plaintiff  held  not  bound  by  negligence  of  sender,  not  shown  to  be  his 
agent. 

CSases  of  this  series  cited  in  opinion :  TT.  U.  Tel.  Co.  v.  Meredith,  vol.  1,  p. 
648 ;  W.U.  Tel.  Co.  v.  Jones,  vol.  1,  p.  580 ;  W.  U.  Tel.  Co.  v.  Fenton^ 
voL  1,  p.  198 ;  W.  U.  Tel.  Co.  v.  Meek,  vol.  1,  p.  138 ;  W.  U.  Tel.  Co.  v. 
Hopkins,  voL  1,  p.  135;  W.  U.  Tel.  Co.  v.  PendUton,  voL  1,  p.  832 ;  TFL 
U.  TeL  Co.  V.  Blanehard,  voL  1,  p.  404. 
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Appeal  from  Circuit  Court,  Brown  county. 

Action  for  special  damages  for  negligence  in  delivery  of 
telegram.  Appeal  by  defendant  below.  Facts  stated  in 
opinion. 

J.  E.  McDonald^  J.  M.  BuUer^  A,  L,  Mdson^  A,  S. 
Sum^  and  A.  J.  Beveridge^  for  appellant. 

J.  C.  Orr^  for  api)ellee. 

HowK,  J.:  This  suit  was  commenced  by  appellee,  McKib- 
ben, against  the  appellant,  on  the  11th  day  of  April,  1885, 
in  the  Bartholomew  Circuit  Court.  The  object  of  the  suit 
was  to  recover  certain  8i)ecial  damages  which  appellee 
averred  that  he  had  sustained  by  and  through  the  allied 
negligence  of  appellant,  its  operators  and  servants,  in  fail- 
ing to  deliver  a  certain  telegraphic  dispatch  or  message. 
After  the  cause  was  put  at  issue,  on  appellant's  application 
the  venue  thereof  was  changed  to  the  court  below.  There 
the  issues  joined  were  tried  by  a  jury,  and  a  general  verdict 
was  returned  for  appellee,  assessing  his  damages  in  the  sum 
of  $244.60.  With  their  general  verdict,  the  Jury  also 
returned  into  court  their  special  findings  on  particular  ques- 
tions of  fact  submitted  to  them  by  appellant  under  the 
direction  of  the  court.  Over  appellant's  motions  for  judg- 
ment in  its  favor  on  the  special  finding  of  the  jury,  notwith- 
standing their  general  verdict,  and  for  a  new  trial,  the  court 
rendered  judgment  for  appellee  for  his  damages  assessed 
by  the  jury  in  their  general  verdict,  and  for  his  costs  in  this 
action  expended. 

In  this  court,  errors  are  assigned  by  appellant  which  call 
in  question  the  rulings  of  the  trial  court  in  sustaining 
appellee' s  demurrers  to  the  second,  third,  and  fourth  para- 
graphs of  its  answer,  and  in  overruling  its  motions  to  strike 
out  parts  of  the  deposition  of  William  F.  Thompson,  and 
for  a  new  trial,  and  also  the  sufficiency  of  the  facts  stated 
in  apx)eUee's  complaint  herein  to  constitute  a  cause  of 
action. 
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In  his  complaint,  appellee  averred  that  appellant  was  a 
telegraph  company,*  exercising  the  franchises  of  a  corpora- 
tion under  the  laws  of  this  State,  and  had  a  line  of  tele- 
graph wires  extending  from  Terre  Haute,  in  Vigo  county, 
to  Columbus,  in  Bartholomew  county,  in  this  State ;  that, 
on  the  11th  day  of  November,  1884,  appellant  was  engaged 
in  telegraphing  for  the  public  generally,  and  in  receiving 
and  transmitting  over  such  wires  of  telegraphic  messages 
for  hire;  that  apx)ellee  was  by  occupation  or  trade  a 
mechanical  or  steam  engineer,  and  was  wholly  dependent 
upon  his  said  trade  and  his  labor  thereat  for  the  daily 
maintenance  of  himself  and  his  family ;  that,  on  the  day 
last  named,  and  for  a  short  time  prior  thereto,  appellee  was 
out  of  employment,  and  had  applied  to  the  Keyes  Manu- 
facturing Company,  of  Terre  Haute,  Indiana,  then  and 
there  engaged  in  manufacturing,  for  employment  as  an  en- 
gineer, but  at  the  time  of  his  application  to  such  company 
no  vacancy  existed  in  the  engineer's  department  of  such 
factory,  and  he  was  not  employed  therein ;  that  thereupon 
appellee  requested  of  the  agents  of  such  manufacturing 
company  that  when  a  vacancy  should  occur  in  the  engineer's 
department  thereof  he  should  be  employed  therein,  and 
further  requested  such  agents  to  notify  him,  when  such 
company  should  want  him,  by  a  telegram  to  John  M. 
Thompson,  at  Columbus,  Indiana ;  that  thereupon  appellee 
made  arrangements  with  said  John  M.  Thompson  that  in 
case  he  should  receive  any  telegram  from  Terre  Haute  in 
reference  to  appellee,  or  to  his  employment  by  such  com- 
pany, said  Thompson  would  find  appellee  and  communi- 
cate to  him  the  contents  of  such  telegram. 

And  appellee  further  alleged  that  on  November  11,  1884, 
a  vacancy  occurred  in  the  engineer's  department  of  such 
company's  establishment ;  that  one  William  F.  Thompson, 
an  employee  and  as  the  agent  of  such  company,  having  full 
authority  therein  to  employ  api)ellee  as  an  engineer  in  such 
factory  for  and  on  behalf  of  such  company,  on  the  day  last 
named  sent  from  appellant's  office  in  Terre  Haute,  Indiana, 
to  said  John  M.  Thompson,  at  Columbus,  Indiana,  for  the 
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use  and  benefit  of  api>ellee,  a  telegraphic  message  of  the 
terms  and  tenor  following,  to- wit : 

"Tebbb  HAUtE,  Ind.,  November  11,  1884. 
"  To  John  M.  Tkomp9mi^  Columbus,  Ind,:   Tell  McKibben  to  oome  at 
onoe.    Two  dollars  per  dajr.       '<  [Signed],  Wm.  F.  Thompson.** 

And  appellee  averred  that  he  was  the  same  McKibben 
mentioned  in  such  telegram,  which  was  in  reference  to  his 
employment  as  an  engineer  by  the  Keyes  Manufacturing 
Company,  at  and  for  the  wages  of  two  dollers  -per  day ;  that 
such  message  was  duly  sent  from  Terre  Haute,  over  appel- 
lant's  wires,  and  arrived  at  its  office  in  Ciolumbus,  Indiana, 
at  about  2  o'clock  P.  M.  of  November  11,  1884 ;  that  said 
John  M.  Thompson  was  then,  and  for  six  years  preceding 
had  been,  a  resident  of  such  city  of  Columbus,  and  during 
all  of  such  six  years  had  resided  in  the  same  house  and 
location  in  such  city,  and  within  one  mile  of  appellant's 
office  or  station  therein ;  and  that  said  John  M.  Thompson 
was  at  home  on  that  day,  and  was  easily  accessible  to 
appellant's  agents  at  Columbus  for  the  purpose  of  the 
delivering  of  the  aforesaid  telegram. 

But  the  appellee  averred  that,  notwithstanding  the  facts 
aforesaid,  appellant,  and  its  agents  and  employees  in  charge 
of  its  office  and  business  at  Columbus,  negligently  failed 
and  refused  to  deliver  such  telegram  to  said  John  M. 
Thompson  on  said  day,  or  to  make  any  proper  inquiries 
and  search  for  said  John  M.  Thompson  or  his  place  of  resi- 
dence, and  negligently  permitted  such  telegram  to  lie  in 
appellant's  office  at  Columbus,  and  wholly  failed,  neglected 
and  refused  to  deliver  such  tel^ram  to  said  John  M. 
Thompson,  or  to  any  one  else ;  that  if  appellant  had  promptly 
delivered  such  message  to  said  John  M.  Thomx>son,  as 
it  might  and  ought  to  have  done,  he  would  have  promptly 
communicated  the  contents  thereof  to  appellee,  who  would 
have  gone  at  once  to  Terre  Haute  and  accepted  the  situation 
so  offered  by  the  Keyes  Manufacturing  Company  at  the 
wages  mentioned  in  such  telegram ;  that  said  company  held 
such  situation  open  for  appellee  for  about  48  hours  after 
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sending  such  message,  and  appellee  having  failed  to  arrive 
at  Terre  Haute  to  take  such  situation,  said  company  had 
not  since  a  vacancy  in  its  establishment  wherein  appellee 
could  be  engaged ;  that  appellee  was  a  competent  engineer, 
and  would  have  given  satisfaction  to  such  company  had  he 
been  employed  thereby ;  that,  by  reason  of  appellant' s  neg- 
ligence in  failing  to  deliver  such  telegram  as  aforesaid, 
api)ellee  was  and  had  been  deprived  of  employment  in  the 
situation  aforesaid  from  November  11,  1884,  until  the  com- 
mencment  of  this  suit,  and  had  been  during  such  time  out 
of  employment  of  any  kind,  although  during  all  of  such 
time  he  had  made  dUigent  efforts  to  obtain  employment  in 
his  trade  or  occupation,  and  to  obtain  work  at  anything ; 
that,  by  reason  of  such  negligence  of  appellant,  appellee 
had  lost  the  two  dollars  per  day  which  he  would  have 
obtained  in  the  employment  offered  him  by  such  manufac- 
turing company  for  160  days,  and  had  lost  the  opportunity 
for  permanent  employment,  which  would  have  been  given 
him  in  such  situation  by  the  Keyes  Manufacturing  Com- 
pany. By  reason  of  all  which,  appellee  had  been  and  was 
damaged  in  the  sum  of  $500,  which  was  due  and  unpaid. 
Wherefore,  etc. 

The  first  error  complained  of  here,  by  appellant' s  learned 
counsel,  is  the  sustaining  of  api)eUee's  demurrer  to  the 
second  paragraph  of  the  answer. 

In  this  paragraph  of  answer,  appellant  alleged  that  the 
telegraphic  message  mentioned  in  appellee's  complaint  was 
delivered  to  appellant's  agent  at  its  office  in  the  city  of 
Terra  Haute,  Indiana,  on  the  11th  day  of  November,  1884 ; 
that  such  message,  when  delivered  to  appellant  for  trans- 
mission, was  written  upon  one  of  its  message  blanks  pro- 
vided for  that  purpose;  that  the  terms  and  conditions 
upon  which  appellant  agreed  and  undertook  to  transmit 
such  message  were  printed  upon  such  message  blank,  and 
the  sender  of  such  message  agreed  to  such  terms  and  con- 
ditions subject  to  which  such  message  was  to  be  trans- 
mitted ;  that  the  terms  and  conditions  upon  which  appel- 
lant undertook  the  transmission  of  such  message  were  in 
VOL.  11 — 34. 
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the  words  and  figures  following:  Here  are  set  out  such 
*' terms  and  conditions,"  all  of  which  we  omit  except  the 
following,  namely :  *'  The  company  will  not  be  liable  in  any 
case  for  damages  where  the  claim  is  not  presented  in  writ- 
ing within  sixty  days  after  sending  the  message." 

And  appellant  averred  that  no  claim  for  the  damages 
alleged  in  appellee's  complaint,  nor  for  any  damages  grow- 
ing out  of  the  non-delivery,  as  averred,  of  the  aforesaid 
telegram,  was  presented  to  appellant  in  writing  within  sixty 
days  after  sending  such  message,  as  provided  for  in  such 
terms  and  conditions  printed  on  such  message  blank,  and 
agreed  to  by  the  sender.     Wherefore,  etc. 

It  is  earnestly  contended,  on  behalf  of  appellant,  that  the 
facts  stated  in  the  second  paragraph  of  its  answer,  and* 
admitted  to  be  true  by  the  demurrer  thereto,  are  amply 
sufficient  to  bring  appellee's  case  within  the  decisions  of 
this  court  in  Western  Union  TeL  Co.  t.  Merediths  95 
Ind.  93,  and  Western  Union  Tel.  Co.  T.  Jones,  95  Ind.  228 
(48  Am.  R.  713),  and  to  bar  his  right  to  recovery  herein.  In 
each  of  these  cases  it  was  held,  substantially,  that  a  tele- 
graph company  might  reasonably  limit  its  liability  to  the 
sender  of  a  message  by  an  express  contract,  and  that  a 
limitation  of  sixty  days  for  the  presentation  of  claims  is  a 
reasonable  one. 

Our  statute,  in  force  since  May  6,  1853,  provides  as  fol- 
lows: "Telegraph  companies  shall  be  liable  for  special 
damages  occasioned  by  failure  or  negligence  of  their  opera- 
tors or  servants  in  receiving,  copying,  transmitting,  or 
delivering  dispatches,"  etc.     Section  4177,  R.  S.,  1881. 

In  considering  this  section  of  the  statute,  it  was  held  by 
this  court  in  Western  Union  OOeL  Co.  r.  Fenton,  62  Ind. 
1,  that  the  section  is  clearly  broad  enough  to  authorize  a 
person  to  whom  a  dispatch  is  sent  to  recover  in  a  proper 
case,  although  the  relation  of  contractors  does  not  exist 
between  him  and  the  company.  In  the  case  cited  it 
appeared  that  a  dispatch  was  sent  to  the  plaintiff,  Fenton, 
under  stipulations  agreed  to  by  the  sender,  one  Evelyn, 
providing  for  repeating  messages  at  half -rates,  in  addition. 
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and  that  the  company  should  not  be  liable  for  mistakes  or 
delays  in  the  transmission  or  delivery  of  any  unrepeated 
message  beyond  the  amount  received  for  sending  the  same. 
It  appeared,  further,  that  the  sender,  Evelyn,  did  not  order 
the  repeating  of  the  message,  nor  pay  or  offer  to  pay  for 
repeating  it,  but  paid  merely  the  regular  rates. 

It  was  there  held  that  the  statutory  provisions  above 
quoted  were  *' clearly  broad  enough  to  authorize  a  person  to 
^whom  a  dispatch  is  sent  to  recover,  in  a  proper  case, 
though  the  relation  of  contractors  does  not  exist  between 
him  and  the  company.''  The  court  there  said :  "A  tele- 
graph company,  exercising  corporate  franchises,  whose 
business  it  is  to  transmit  and  deliver  messages,  owes  certain 
duties  to  the  public,  and  among  those  duties  is  that  of 
delivering,  without  unreasonable  delay,  messages  which  are 
thus  transmitted.  For  a  violation  of  that  duty  the  com- 
pany, it  would  seem,  ought  to  be  responsible  to  the  party 
injured." 

With  respect  to  the  stipulation  providing  for  rei)eating 
messages  at  half -rates  in  addition,  and  that  the  company 
should  not  be  liable  for  delays  in  the  delivery  of  any  unre- 
peated message  beyond  the  amount  it  received  for  sending 
the  same,  it  was  further  held  by  this  court,  in  the  same 
case  (1)  that  the  stipulation  was  unreasonable,  as  it  was  not 
apparent  how  the  repetition  of  a  message  would  conduce  to 
its  prompt  delivery ;  (2)  that  the  company  could  not  con- 
tract against  liability  for  its  own  negligence ;  and  (3)  that 
the  action  was  based  upon  the  statute,  and  not  upon  any 
contract  between  the  parties. 

The  same  doctrine,  at  least  to  the  extent  that  the  person 
to  whom  a  dispatch  was  sent  may  maintain  an  action 
against  the  company,  based  upon  the  provisions  of  section 
4177,  supra^  for  the  recovery  of  special  damages,  without 
regard  to  the  stipulations  in  the  contract  between  the  sender 
of  the  message  and  the  company,  has  been  recognized  and 
approved  in  several  other  decisions  of  this  court.  Western 
Union  Tel.  Co.  r.  Meeic,  49  Ind.  53 ;    Western   Union 
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Tel.  Co.  T.  Hopkins,  49  Ind.  223 ;  Wesi^em  Union  Tel. 
Co.  T.  Pendleton,  95  Ind.  12  (48  Am.  R.  692). 

In  the  case  last  cited  the  court  said:  ^^The  English 
cases  deny  that  the  person  to  whom  the  message  is  sent 
can  maintain  an  action  for  damages  against  the  company, 
for  the  reason  that  there  is  no  privity  of  contract.  Dick- 
son y.  Renter's  Tel.  Co.,  L.  R.,  2C.  P.  D.  62;  Playfard 
V.  U.  K.  Tel.  Co. J  L.  R.,  4  Q.  B.  706.  The  American  cases, 
however,  take  a  different  view  of  the  subject,  for  they  hold 
that,  if  the  error  occurr;  in  transmitting  the  message,  the 
person  to  whom  the  message  is  sent  may  maintain  an 
action  for  damages  ;  but,  while  this  is  held,  it  is  conceded 
that  the  holding  constitutes  an  exception  to  the  general 
rule."  Western  Union  Tel.  Co.  v.  Slanchardf  68  Gra. 
299 ;  (45  Am.  R.  480,  and  note,  page  486). 

In  the  case  in  hand,  appellee's  action  is  founded  upon 
the  provisions  of  section  4177,  above  quoted,  and  the  facts 
of  the  case  are  very  similar  to  those  in  Western  Union  Tel. 
Co.  V.  PentoUj  supra.  We  are  of  opinion,  therefore,  that 
appellee  was  not  bound  or  affected  by  the  stipulation  in  the 
contract  between  the  company  and  the  sender  of  the  mes- 
sage, and  that  the  demurrer  to  the  second  paragraph  of 
appellant's  answer  was  for  this  reason  correctly  sus- 
tained. In  this  connection,  we  may  properly  remark  that 
section  4177,  supra^  in  force  since  May  6,  1853,  is.  not 
repealed,  nor  in  any  manner  affected,  by  any  of  the  pro- 
visions of  the  act  of  April  8,  1885,  entitled  "An  act  pre- 
scribing certain  duties  of  telegraph  and  telephone  com- 
panies, prohibiting  discrimination  between  patrons,  pro- 
viding penalties  therefor,  and  declaring  an  emergency." 
Acts  of  1885,  pp.  151  and  152. 

Appellant  next  complains,  in  argument,  of  the  sustaining 
of  appellee's  demurrer  to  the  third  paragraph  of  its  answer. 
In  this  paragraph,  appellant  alleged  that  the  message  men- 
tioned in  appellee's  complaint  was  delivered  to  its  agent 
at  its  office  in  the  city  of  Terre  Haute  at  2  o'clock  P.  M.  of 
the  eleventh  day  of  November,  1884,  and  was  transmitted 
from  thence  promptly  and  without  delay,  and  in  the  order 
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of  time  in  which  it  was  received,  to  the  city  of  Columbus, 
Indiana,  the  place  of  its  address  ;  that  immediately  on  the 
receipt  of  such  message  appellant' s  agent  at  said  city  of 
Columbus  copied  and  enclosed  the  same  in  one  of  its  envel- 
opes, and  sent  it  out  for  delivery  to  the  person  to  whom  it 
was  addressed,  by  appellant' s  messenger  boy,  employed  for 
that  purpose,  promptly  and  without  delay,  and  in  its  regu- 
lar order  ;  that  neither  appellant's  agent  nor  its  messenger 
was  acquainted  with  said  John  M.  Thompson,  to  whom  the 
message  was  addressed,  nor  with  his  place  of  residence, 
and  that  said  messenger  inquired  at  all  the  hotels,  and  at 
the  post-office,  and  of  persons  on  the  streets,  in  such  city 
of  Columbus,  as  to  the  whereabouts  and  residence  of  said 
Jobn  M.  Thompson,  but  could  get  no  information  either 
as  to  his  whereabouts  or  place  of  residence  ;  that,  failing  to 
find  said  Thompson,  said  messenger  returned  to  appel- 
lant's office  in  such  city  of  Columbus  with  said  message, 
and  reported  to  such  agent  at  said  office  that  he  could  not 
find  said  Thompson  ;  that  appellant' s  agent  again  sent  said 
messenger  out  to  deliver  said  message,  with  instructions  to 
deliver  it  to  McKibben,  the  party  mentioned  in  the  message, 
if  he  could  be  found ;  that  said  messenger  was  unable  to 
find  either  Thompson  or  McKibben,  and  returned  to  appel- 
lant's said  office  with  said  message,  having  made  diligent 
search  for  said  parties,  and  having  failed  to  find  either  of 
them. 

Appellant  further  averred  that,  having  failed  to  deliver 
said  message  to  said  John  M.  Thompson,  its  agent  at 
such  city  of  Columbus,  on  the  evening  of  November  11, 
1884,  sent  an  office  message  to  such  city  of  Terre  Haute, 
notifying  appellant's  said  agent  that  said  Thompson 
could  not  be  found,  and  that  said  message  was  unde- 
livered ;  that  upon  the  following  day,  to  wit,  November 
12,  1884,  api)ellant's  agent  at  such  city  of  Terre  Haute 
notified  W.  F.  Thompson,  the  sender  of  said  message, 
that  said  John  M.  Thompson  could  not  be  found  at  Col- 
umbus, and  that  the  message  had  not  been  delivered  ;  that 
said  W.  F.  Thomi)son  gave  no  further  or  better  instruc- 
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tions  as  to  how  said  message  could  be  delivered,  and  gave 
no  other  or  better  address  of  said  John  M.  Thompson  at 
such  city  of  Columbus  to  appellant's  said  agent ;  that  said 
W.  F.  lliompson  knew  that  said  message  was  not  delivered 
to  said  John  M.  Thompson,  and  that  said  McEibben  had 
not  been  notified,  by  means  of  said  telegram,  of  the  con- 
tents thereof ;  that,  at  the  time  of  being  notified  by  api)el- 
lant's  said  agent  of  the  non-delivery  of  said  message,  the 
said  W.  F.  Thompson  assented  to  api)ellant's  action  in  not 
delivering  said  message,  and  said  it  was  all  right,  and  paid 
appellant  its  charges  for  sending  said  message.  Where- 
fore, etc. 

We  are  of  opinion  that  the  facts  stated  by  appellant,  in 
this  third  paragraph  of  its  answer,  were  and  are  wholly 
insufficient  to  constitute  a  valid  defense  to  appellee's 
action,  unless  it  can  be  correctly  said  that  W.  F. 
Thompson,  the  sender  of  the  message  mentioned  in  the 
complaint,  was,  at  the  time,  the  agent  merely  of  appellee, 
McKibben,  and  acted  for  him  and  by  his  procurement,  and 
not  as  the  agent  and  by  the  authority  and  direction  of  the 
Keyes  Manufacturing  Company,  in  sending  such  message. 
This,  indeed,  is  the  theory  of  appellant' s  learned  counsel  in 
discussing  the  alleged  sufficiency  of  the  third  paragraph  of 
the  answer,  namely :  "  That  the  sender  of  the  message  acted 
as  the  agent  of  the  plaintiff,  and  under  his  directions,  in 
sending  the  same ;  and  that  therefore,  when  the  sender  of 
the  message  refused  to  give  a  further  or  better  address,  that 
failure  was  the  failure  of  the  plaintiff  himself;  and  the 
plaintiff,  through  the  act  of  his  agent,  became  a  contributor 
to  the  negligence,  if  such  there  was,  which  caused  the  non- 
delivery of  the  telegram." 

If  appellant  had  averred,  as  it  might  easily  have  done  if 
the  facts  would  have  warranted  the  averment,  in  the  third 
paragraph  of  its  answer,  that  W.  F.  Thompson,  "the sender 
of  the  message,  acted  as  the  agent  of  the  plaintiff,  and 
under  his  directions,  in  sending  the  same,"  its  counsel 
would  have  had  some  foundation  for  their  contention  that^ 
when  W.  F.  Thompson  failed  or  refused  to  give  a  further 
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or  better  address  for  John  M.  Thompson  than  Columbus, 
TrifJifLTiflj  the  failure  or  refusal  was  that  of  the  plamtifl,  and 
that  he,  through  such  failure  or  refusal  of  W.  F.  Thomp- 
son, became  a  contributor  to  the  negligence  which  caused 
the  non-delivery  of  the  telegram  to  John  M.  Thompson. 
But  the  third  paragraph  of  appellant's  answer  contained 
no  such  averment,  and  none  from  which  it  might  be  inferred, 
even,  by  any  fair  rule  of  construction,  that  W.  P.  Thomp- 
son acted  as  the  agent  of  the  plaintiff,  and  under  his  direc- 
tions, in  sending  the  message  mentioned  in  his  complaint. 
Indeed,  this  much  is  virtually  conceded  by  appellant's 
counsel  in  argument.  "  But  (counsel  say)  under  the  aver- 
ments of  the  complaint,  nothing  is  plainer  than  that  the 
sender  of  the  message,  William  P.  Thompson,  acted  as  the 
agent  of  the  plaintiff  in  sending  the  message." 

We  do  not  so  understand  the  averments  of  the  complaint. 
It  is  shown  thereby  that  plaintiff  applied  to  the  Keyes 
Manufacturing  Company  for  employment  as  an  engineer, 
and  was  promised  such  employment  when  a  vacancy  might 
occur  in  the  engineering  department  of  the  factory ,  and  he 
left  with  the  agents  of  that  company  the  address  of  John 
M.  Thompson,  at  Columbus,  Indiana,  as  the  person  through 
whom  the  company  or  its  agents  might  communicate  with 
him,  when  such  vacancy  should  occur.  It  is  nowhere  aver- 
red in  the  complaint,  in  terms  or  in  effect,  that  he  had 
appointed  W.  F.  Thompson  his  agent  to  send  such  tele- 
gram ;  but,  on  the  contrary,  it  is  expressly  averred  therein 
that  William  F.  Thompson,  *'  as  the  agent  of  such  company, 
having  full  authority  therein  to  employ  plaintiff  as  an  engi- 
neer in  said  factory,  for  and  on  behalf  of  said  company," 
sent  the  aforesaid  telegram.  In  the  face  of  this  allegation, 
it  cannot  be  correctly  said,  we  think,  that  under  the  aver- 
ments of  the  complaiut,  ''the  sender  of  the  message,  Wil- 
liam F.  Thompson,  acted  as  the  agent  of  the  plaintiff  in 
sending  the  message." 

The  averments  of  the  third  paragraph  of  answer  in  rela- 
tion to  the  search  and  inquiry  for  John  M.  Thompson  by 
appellant's  messenger-boy  are  no  sufficient  answer,  as  it 
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seems  to  us,  to  the  uncontroverted  fact,  stated  in  the  com- 
plaint, that  said  John  M.  Thompson  had  resided  in  the 
same  house  and  location  in  the  town  or  city  of  Columbus, 
during  all  of  six  years  preceding  the  eleventh  day  of 
November,  1884.  For  the  reasons  given,  we  are  of  opinion 
that  the  court  did  not  err  in  sustaining  appellee's  demurrer 
to  the  third  paragraph  of  appellant's  answer. 

Appellant  next  complains  of  the  sustaining  of  appellee's 
demurrer  to  the  fourth  paragraph  of  its  answer.  In  this 
paragraph,  appellant  alleged  substantially  the  same  facts 
as  were  pleaded  by  it  in  both  the  second  and  third  para- 
graphs of  its  answer  and  the  additional  fact  *  *  that  the  plaint- 
iff himself,  six  days  after  the  sending  of  the  message,  was 
notified  of  the  fact  that  the  message  had  been  sent.''  What 
we  have  said,  in  considering  separately  the  sufficiency  of  the 
second  and  third  paragraphs  of  answer,  disposes  also  of  the 
error  assigned  upon  the  decision  of  the  court  in  sustaining  the 
demurrer  to  the  fourth  paragraph  of  answer.  The  consoli- 
dation of  the  facts  stated  in  the  second  and  third  para- 
graphs, in  the  fourth  paragraph  of  answer,  does  not  make 
the  latter  paragraph  a  good  defence  to  appellee's  action,  nor 
does  the  averment  of  the  additional  fact,  above  stated, 
make  the  answer  good.  For  reasons  already  stated,  the 
court  committed  no  error,  we  think,  in  sustaining  the 
demurrer  to  the  fourth  paragraph  of  answer. 

Under  the  alleged  error  of  the  court  in  overruling  api)el- 
lant's  motion  for  a  new  trial,  the  only  question  presented, 
not  already  considered  and  decided,  is  the  one  of  excessive 
damages.  On  this  question,  the  trial  court  instructed  the 
jury  as  follows : 

"The  measure  of  plaintiff's  damages,  in  the  event  you 
find  for  plaintiff,  will  be  two  dollars  per  day  for  the  time 
which  elapsed  from  the  date  of  the  sending  of  the  message, 
to  wit,  November  11,  1884,  up  to  the  date  of  the  commence- 
ment of  this  action,  excluding  Sundays,  and  deducting 
therefrom  any  amount  of  money  plaintiff  has  earned  at 
other  employment  between  the  eleventh  day  of  November, 
1884,  and  the  date  of  the  commencement  of  this  action.    It 
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was  the  duty  of  plaintifl  to  make  reasonable  effort  to  secure 
other  employment,  after  failing  to  secure  the  position 
mentioned  in  the  telegram ;  and  you  should  deduct  from 
any  amount  found  due  plaintiff,  according  to  the  above 
standard,  such  amount  as  you  find  that,  by  reasonable  dili- 
gence, he  might  have  earned." 

"  It  is  manifest,  we  think,  from  the  general  verdict  of  the 
jury,  and  their  special  findings  of  facts,  that  they  assessed 
plaintiff  ^s  damages  substantially  in  accordance  with  the 
rules  stated  in  the  foregoing  instruction.  Did  the  trial 
court  err  in  giving  such  instruction  ?  It  may  perhaps  be 
subject  to  criticism,  in  that  the  rule  laid  down  therein  for 
the  measure  of  plaintiff 's  damages  would  seem  to  be  much 
better  adapted  to  an  action  for  the  breach  of  an  executory 
contract  than  to  an  action  such  as  the  one  at  bar,  to  recover 
damages  for  the  wrongful  negligence  of  the  defendant. 
But,  while  this  is  so,  the  instruction  was  more  favorable  to 
the  appellant,  we  think,  than  it  was  entitled  to  upon  the 
facts  of  this  case,  as  shown  by  the  evidence.  It  seems  clear 
to  us  that  the  instruction  quoted  could  not  and  did  not 
harm  the  api)ellant ;  and,  therefore,  even  if  it  were  errone- 
ous, it  would  not  authorize  the  reversal  of  the  judgment. 
The  damages  were  not  excessive.  The  evidence  fully  sus- 
stains  the  allegations  of  the  complaint,  the  general  verdict 
of  the  jury,  and  their  special  findings  of  fact. 

The  motion  for  a  new  trial  was  correctly  overruled. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


Note. —  Niblack,  J.,  wrote  a  dissenting  opinion. 

A  petition  for  rehearing  was  OTemiled  May  16,  1888. 

This  case  is  cited  in  the  following  cases  in  this  volume :  Healy  ▼.  W,  U. 
Td,  Co.;  W.  U,  Tel.  Co.  v.  LongvriU. 

This  and  the  fonr  preceding  cases,  as  weU  as  those  to  be  found  in  toL  1« 
Indec,  title,  "Indiana  statute,"  are  based  on  the  statute  which  was 
repealed  in  1885.    The  four  succeeding  cases  arose  under  the  act  of  1886. 
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Indiana  Supreme  Court,  November  6, 1886, 

(108  Ind.  168.) 
Indiana  penal  statute  of  1886. 

Acts  1885,  page  151,  repeals  section  4176,  Rev.  St.  1881.  Under  the  later 
act  the  penalty  is  confined  to  cases  of  bad  faith,  partiality  or  discrimina- 
tion of  the  telegraph  company. 

Cases  of  this  series  cited  in  opinion :  W  U,  Tel»  Co,  t.  Brown,  ante,  p.  606. 

Action  for  penalty  for  delay  of  telegram  for  more  tiian 
forty  hours.    Api)eal  by  defendant  below. 

J.  E,  McDonald^  J.  M.  Butler  and  A.  L.  Masarij  for 

appellant. 

O.  W.  Paul^  J.  E,  Humphries^  W.  E.  Humphries^  W. 
M.  Reeves  and  J,  M.  ZucJCy  for  appellee. 

Elliott,  J. :  The  appellee  institated  this  action  to  recover 
the  penalty  imposed  for  a  breach  of  duty  by  the  statute. 

The  telegram  was  delivered  to  the  appellant  on  the  23rd  day 
of  May,  1885,  and  the  statute  which  governs  is  that  enacted 
in  1885,  for  that  act  repeals  the  earlier  one.  W.  Um  Tel. 
Co.  V.  Brovm,  108  Ind.  538. 

The  complaint  must,  therefore,  be  good,  under  the  pro- 
visions of  the  later  act. 

It  is  settled  law  that  a  penal  statute  must  be  strictly  con- 
strued, and  we  are,  therefore,  required  to  confine  the  ope- 
ration of  the  statute  to  the  cases  which  it  specifies,  for  we 
can  not  extend  it  by  construction.  Acting  upon  this  rule,^ 
we  must  hold  that  the  act  of  1885  does  not  prescribe  a  pen- 
alty for  neglect  in  transmitting  messages.  •  This  conclusion 
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is,  indeed,  the  only  one  that  can  be  reached,  without  greatly 
enlarging  the  words  of  the  statute ;  and  it  is  strengthened 
by  the  fact  that  the  statute  which  the  act  of  1886  repeals 
prescribed  a  penalty  for  a  negligent  breach  of  duty,  while 
that  of  1886  contains  no  such  provision,  thus  clearly  evinc- 
ing the  intention  of  the  Legislature  not  to  give  a  i)enalty 
for  a  negligent  breach  of  duty. 

The  act  of  1885  prescribes  a  penalty  for  a  breach  of  duty 
only  in  three  cases,  bad  faith,  partiality,  discrimination, 
and  the  complaint  before  us  shows,  at  most,  a  mere  neglect 
of  duty,  and  fails  entirely  to  show  bad  fail^  partiality,  or 
discrimination. 

Judgment  reversed. 

NoTB. — This  case  is  cited  in  the  following  cases  in  this  Tolmne :  FT.  U. 
TeL  Co.  ▼.  Jones ;  Hadley  t.  W.  U.  Tel.  Co.;  W.  U.  TeL  Co.  v.  Swain; 
Frauenthat  y.  W.  U.  Tel.  Co. 

See  note  to  HadU^  v.  W.  U.  Tel.  Co.,  post. 


The  Western  Union  Telegbaph  Company  v.  Albeettjs 

Swain. 

Indiana  Supreme  Court,  Jan.  t8, 1S87, 

(100  Ind.  405.) 

Indiana  statute  of  1885. 

The  statute,  acts  Indiana  1885,  p.  151,  imposes  a  penalty,  not  as  in  the 
earlier  act,  for  mere  neglect  or  postponement  of  transmission,  but  only 
for  partiality  and  discrimination. 

Cases  of  this  series  cited  in  opinion :  W.  U.  Tel.  Co.  v.  Steele,  ante,  p.  588 ; 
W.  U.  Tel.  Co.  ▼.  TVHaon,  ante,  p.  519. 

Action  for  statutory  penalty.  Appeal  by  defendant 
below  from  a  judgment  of  the  Circuit  Court,  Wayne  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
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J.  E.  McDonald^  J.  M.  Butler  &  A.  L.  Mason^  for  appel- 
lant. 

A.  C.  Lindemuth^  for  api)ellee. 

MrroHELL,  J.:  An  act  approved  April  8,  1886,  "pre- 
scribing certain  duties  of  telegraph  and  telephone  com- 
panies, prohibiting  discrimination  between  patrons,"  etc., 
provides  that  every  telegraph  company,  with  a  line  of  wires 
wholly  or  partly  within  this  State,  shall,  during  the  usual 
office  hours,  receive  and  transmit  dispatches  with  im- 
partiality,  and  in  good  faith,  and  in  the  order  of  time  in 
which  they  are  received,  and  shall  in  no  manner  discrim- 
inate between  any  of  its  patrons,  etc.  A  violation  of  any 
of  the  provisions  of  the  act  renders  the  person  or  company 
liable  to  any  party  aggrieved  in  a  penalty  of  $100. 

On  the  fifth  day  of  December,  1886,  the  appellee,  Albertus 
Swain,  commenced  an  action  in  the  Wayne  Circuit  Court 
against  the  appellant,  for  the  recovery  of  the  prescribed 
penalty.  A  recovery  was  had  according  to  the  prayer  of 
the  complaint. 

It  is  assigned  for  error  here  that  the  complaint  does  not 
state  facts  sufllcient  to  constitute  a  cause  of  action. 

After  the  proper  formal  allegations,  the  complaint  charges 
that  on  the  nineteenth  day  of  October,  1886,  tiie  apx)ellee 
delivered  to  the  appellant's  agent,  at  Richmond,  Indiana, 
a  certain  telegraphic  dispatch,  addressed  to  William  A. 
Hallett,  at  Neosho,  Missouri,  accompanying  the  message 
with  the  charges  demanded  for  its  transmission,  but  that 
the  ''defendant  wholly  failed  and  neglected  to  transmit 
said  telegraphic  message  to  said  Hallett." 

It  thus  appears  that  the  default  charged  against  the  com- 
pany was  its  negligent  failure  to  transmit  the  message 
delivered  to  it  to  the  person  to  whom  the  disx)atch  was 
addressed.  For  such  a  default  simply,  the  statute  above 
referred  to  imposes  no  penalty.  The  statutory  duty,  as 
respects  telegraph  companies,  is  to  transmit  messages  with 
impartiality,  and  in  good  faith,  and  in  the  CMder  of  time  in 
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wMch  they  are  received,  without  discrimination.  The 
statatory  penalty  is  incnrred  when  its  acts  or  omissions  are 
characterized  by,  or  result  from,  partiality  or  bad  faith,  or 
when  it  postpones  messages  out  of  the  order  of  time  in 
which  they  are  received,  or  when  it  discriminates  in  rates 
charged,  or  in  the  manner  and  conditions  of  service  between 
its  patrons.  Each  and  all  of  the  acts  which  involve  the 
company  in  'pensl  consequences,  proceed  from  some  agres- 
sive  violation  of  statutory  duty  imposed,  and  not  from  a 
mere  negligent  omission  to  act  according  to  the  obligation 
of  its  contract,  as  a  public  carrier  of  messages. 

Section  4176,  which  is  superseded  by  the  act  of  April  8, 
1886,  imposed  a  penalty,  '^in  case  of  failure  to  transmit,  or 
if  i)ostponed  out  of  such  order,  *  ^  *  to  be  recovered 
by  the  person  whose  dispatch  is  neglected  or  postponed." 

A  broad  difference  is  at  once  apparent  between  the  statute 
now  in  force  and  that  which  preceded  it,  on  the  same  sub- 
ject. Being  highly  penal  in  character,  it  is  to  receive  such 
a  construction  as  not  to  involve  penal  consequences,  except 
when  the  act  complained  of  is  clearly  within  the  prohibition 
of  the  statute.  W.  U.  Tel.  Co.  r.  Steele,  108  Ind.  163 ;  W. 
IT.  Tel.  Co.  Y.  Wilson,  108  Ind.  308. 

Since  the  complaint  charges  a  merely  negligent  omission 
of  duty,  without  more,  it  fails  to  bring  the  case  within  the 
consequences  of  the  statute.  The  first  assignment  of  error 
is  well  made. 

The  judgment  is  reversed,  with  costs. 


NOTB. — This  case  is  cited  in  the  following  cases  in  this  yolmne :   W.  U. 
2W.  Oo.  V.  Jon€8 ;  HadOey  v.  W,  U.  2W.  Co.;  Frauenthal  v.  W.  U.  Tel.  Co. 
See  note  to  next  case. 
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Henbt  Hadley  v.  Westekst  Union  Telegbaph  Company. 

Indiana  Supreme  Ctmrt,  Feb.  28^  1888. 

(115  Ind.  191.) 

Delay  of  telbobam.— Indiana  statute  of  1885.— Rights  of  abdbebbeb. 

The  Indiana  act  of  1852  (section  4176,  R.  S.  1881),  was  repealed  by  acts 
1885,  p.  151 ;  and  telegraph  companies  are  under  the  later  act  not  liable 
to  a  penalty  for  mere  negligence  either  in  transmission  or  failuze  to 
transmit. 

Section  4177,  giving  special  damages  for  failure  or  negligence,  is  undis- 
turbed. 

The  penalty  can  be  recovered  only  by  the  sender  of  the  dispatch ;  but  the 
action  for  damages  may  be  maintained  by  any  one  sustaining  injury. 

Held,  that  in  the  given  case,  the  language  of  the  telegram  sufficiently 
indicated  the  necessity  of  prompt  delivery  to  warrant  a  verdict  for  dam- 
ages. 

Cases  of  this  series  cited  in  opinion :  W,  U.  Tel,  Co,  v.  SieeUt  ante^  p.  688; 

;  W,  U,  Tel.  Co.  V.  Brown,  vol.  1,  p.  461 ;  TT.  U.  Tel.  Co.  v.  Swain,  ante,  p. 
589 ;  W.U.  Tel.  Co.  v.  Meek,  vol.  1,  p.  138 ;  W.  U.  Tel.  Co.  v.  Fenton, 
vol.  1,  p.  198 ;  W.  U.'Tel.  Co.  v.  Ferguson,  vol.  1,  p.  266 ;  W.U.  Tel.  Co.  v. 
Lewelling,  vol.  1,  p.  268  ;  W.  U.  Tel.  Co.  v.  lAndley,  vol.  1,  p.  376  ;  W.  U. 
Tel.  Co.  V.  Trieeal,  vol.  1,  p.  682  ;  TT.  C7:  Tel.  Co.  v.  McDanid,  vol.  1,  p.  798 ; 
W.  U.  Tel.  Co.  V.  Axtell,  vol.  l,p.  295 ;  W.  U.  Tel.  Co.  v.  Mossier,  voL  1, 
p.  645 ;  W.  U.  Tel.  Co.  v.  Roberts,  vol.  1,  p.  439 ;  W.  U.  Tel  Co.  v.  JRsncBtf- 
tan,  vol.  1,  p.  632 ;  W.  U.  Tel.  Co.  v.  McKibben,  ante,  p.  525 ;  First  Nat 
Bank  ofBamesmUe  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  221 ;  Maekay  v.  W,  U. 
Tel.  Co.,  vol.  1,  p.  362 ;  Beaupre  v.  P.  U.  db  A.  Tel.  Co.,  vol.  1, p.  141 ;  Can- 
dee  V.  W.  U.  Tel.  Co.,  vol.  1,  p.  99. 

Appeal  from  Circuit  Court,  Hendricks  county. 
The  facts  appear  in  the  opinion. 

JE.   C.  Sbgate,   B.   B.   Blake   and  O.   C.  Haroey,   tot 

appellant. 

/.  E.  McDonaldj  J.  M.  Butler^  A.  L.  MasaUj  A.  S. 
Snow  and  A.  J.  Beveridge,  for  api)ellee. 
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NiBLACK,  J. :  Henry  Hadley  brought  this  action  against 
the  Western  Union  Telegraph  Company  to  recover  the 
statutory  penalty,  and  additional  and  special  damages,  for 
the  alleged  failure  of  the  company  to  transmit,  as  well  as 
to  deliver,  a  telegraphic  message  within  proper  time.  The 
complaint  was  in  two  paragraphs. 

The  first  demanded  the  prescribed  penalty  of  $100  for  a 
failure  to  transmit  the  message  with  the  requisite  prompti- 
tude, and  the  second  demanded  special  damages  in  the  sum 
of  $500  for  a  failure  to  deliver  the  message  within  time  to 
serve  the  purposes  for  which  it  was  intended,  alleging  the 
particular  facts  relied  upon  to  sustain  such  a  demand. 

A  jury  was  empaneled  to  try  the  cause,  and,  being 
instructed  so  to  do,  they  returned  a  special  verdict,  stating 
the  facts  as  they  found  them  from  the  evidence. 

Hadley  thereupon  moved  for  judgment  on  the  first  para- 
graph of  the  complaint  for  the  sum  of  $100,  and  on  the 
second  paragraph  for  the  sum  of  $16.80,  the  amount  of 
damages  conditionally  assessed  by  the  jury,  but  the  court 
overruled  his  motion,  and,  instead,  rendered  judgment  in 
favor  of  the  telegraph  company. 

Questions  were  reserved  below,  and  are  again  made  here, 
upon  the  sufficiency  of  both  paragraphs  of  the  complaint, 
and  that  of  certain  paragraphs  of  the  answer,  but  the  real 
merits  of  the  controversy  are  better  presented  by  the  special 
verdict.  We,  therefore,  consider  it  unnecessary  to  make 
any  formal  rulings  upon  the  pleadings. 

The  special  verdict  was  as  follows :  "We,  the  jury,  do 
make  and  return  the  following  special  verdict  in  this  case : 
On  the  14th  day  of  October,  1886,  and  for  a  long  time  prior 
to  that  date,  and  continuously  from  that  time  to  the  present, 
the  defendant,  the  Western  Union  Telegraph  Company, 
was,  and  has  been,  an  electric  telegraph  company,  duly 
organized  as  a  corporation,  and  engaged  in  transmitting 
telegraphic  messages  for  the  public  for  hire.  During  all 
that  time  the  defendant  was  the  owner  and  operator  of  a 
line  of  telegraph  wires  extending  to  and  through  each  of 
the  towns  of  North  Salem  and  Danville,  in  Hendricks 
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ootinty,  in  the  State  of  Indiana,  in  each  of  which  said  towns 
said  defendant  had  a  pnblic  office  for  the  accommodation 
of  the  pnblic  in  transmitting  telegraphic  messages.  On 
said  14th  day  of  October,  1886,  one  Samuel  C.  Clay  placed 
in  the  hands  of  the  defendant's  agent  at  said  North  Salem 
office,  during  the  usual  office  hours  thereof,  a  message 
notifying  the  plaintiflE  that  said  Clay  would  take  and  receive 
certain  cattle  which  he  had  before  that  time  purchased  of 
the  plaintiff,  and  for  the  plaintiff  to  meet  him  at  the  pasture 
early  next  morning  for  that  purpose,  which  message  was  in 
the  words  and  figures  following,  to  wit : 

*'  North  Sauem,  Indiana,  October,  14,  18S6. 
'*  To  Henry  ffadUey,  DanvUle,  Indiana :  Want  your  cattle  in  the  morn- 
ing.   Meet  me  at  pasture.  *S.  C.  Clay.'** 

'^  That  said  message  the  defendant  then  and  there  under- 
took and  agreed  to  transmit  to  said  Henry  Hadley  at  Dan- 
ville, Indiana,  the  said  Clay  having  then  and  there  paid  in 
advance  the  usual  fee.  to  wit,  the  sum  of  twenty-five  cents, 
for  the  transmission  of  said  message,  the  full  amount 
demanded  of  him  by  said  agent  on  that  account.  Said 
agent  did  not  transmit,  and  the  agents  of  the  defendant  at 
Danville,  Indiana,  did  not  receive,  said  message  for  the 
space  of  one  and  one-half  hours  after  it  was  left  by  said 
Clay  at  said  defendant's  North  Salem  office  for  transmis- 
sion. Said  message  was  received  by  the  defendant's  agent 
at  its  said  Danville  office  during  the  defendant's  usual  office 
hours  at  that  place,  and  although  the  plaintiff  resided 
within  less  than  one  mile  of  said  office,  the  defendant's 
agents  at  said  office,  in  bad  faith,  refused  to  deliver  said 
message  to  the  plaintiff  for  the  space  of  ten  hours,  although 
they  were,  during  all  that  time,  present  at  said  office  for 
the  purpose  of  performing  such  duties.  In  thus  failing  and 
refusing  to  deliver  said  message  to  the  plaintiff  after  it  was 
received  at  said  Danville  office,  the  defendant  and  the 
agents  were  guilty  of  partiality,  bad  faith,  and  discrimina- 
tion against  the  plaintiff,  in  this,  to  wit,  that,  at  the  time 
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of  sending  said  message  as  aforesaid,  as  well  as  long  before 
and  long  after  that  time,  it  was  the  custom  and  practice  at  said 
Danville  office  of  the  defendant  and  its  agents  to  deliver  to 
its  patrons  at  that  point,  and  to  the  public  generally,  like 
messages  to  that  above  mentioned,  during  all  the  like  hours 
and  times  that  said  message  lay  in  said  Danville  office 
undelivered  to  said  Hadley  as  aforesaid. 

^'At  the  defendant's  Dans ville  office,  at  the  time  the  mes- 
sage in  question  was  sent,  and  both  before  and  after  that 
time,  it  was  the  practice  of  Horace  Gk>odwin,  during  aU  the 
hours  of  the  night,  to  receive  and  transmit  messages  over 
the  lines  of  the  defendant  to  its  distant  offices,  and  to  re- 
ceive messages  over  its  lines  at  said  Danville  office  from  its 
offices  at  distant  points,  and  to  receive  and  collect  the  tolls 
and  fees  for  the  transmission  of  such  messages,  and  account 
to  the  defendant  or  its  agents. 

On  said  14th  day  of  October,  1886,  the  plaintiff  was  the 
owner  of  a  farm  near  the  town  of  North  Salem,  on  which 
he  was  then  and  there  feeding  and  grazing  a  large  drove  of 
cattle  which  he  had  before  that  time  sold  to  the  said  Sam- 
uel C.  Clay,  to  be  delivered  between  the  14th  and  31st  days 
of  October,  1886,  at  the  option  of  Clay.  Said  message  was 
designed  by  said  Clay  to  notify  said  Hadley,  that  he,  said 
Clay,  would  weigh  and  take  said  cattle  on  the  morning  of 
the  16th  of  said  month,  and  the  defendant,  by  its  agree- 
ment to  transmit  said  message  as  aforesaid,  undertook  to 
notify  said  Hadley  of  the  option  of  said  Clay  to  take  them 
at  that  time.  Owing  to  the  wrongful  and  negligent  failure 
of  the  defendant  to  deliver  said  message  promptly  and  with- 
out delay,  as  above  set  forth,  the  plaintiff  received  no 
information  whatever  of  said  Clay's  election  to  take  said 
cattle  as  aforesaid  until  seven  o'clock  A.  M.  of  said  16th  day 
of  October,  1886.  At  that  date,  as  well  as  long  before  and 
after  that  time,  it  was  the  invariable  rule  and  custom 
among  cattle  buyers  and  sellers  throughout  said  county, 
and  in  the  neighborhood  and  vicinity  of  both  said  offices  of 
the  defendant,  to  take  and  weigh  cattle,  sold  as  above  men- 
tioned, at  an  early  daylight  in  the  momiag  of  the  day 
VOL.  II — 36. 
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named  for  the  delivery.  In  pursuance  of  said  rule  and  cus- 
tom, and  the  terms  of  his  contract,  the  said  Clay,  by  his 
agent,  at  daylight  on  the  morning  of  the  15th  day  of  Octo- 
ber, 1886,  went  to  the  pasture  of  the  said  Hadley,  and  took 
and  weighed  and  drove  away  said  cattle,  the  said  Hadley 
not  being  present,  either  in  person  or  by  agent.  If  said 
Hadley  had  received  said  message  before  the  weighing  of 
said  cattle,  or  if  he  had  received  any  information  from  any 
other  source  that  they  were  to  be  so  weighed,  he  would 
have  been  present  in  person  to  superintend  said  wei^iing 
and  delivery.  In  the  process  of  weighing  and  taking  of 
said  cattle  by  said  Clay,  as  aforesaid,  and  without  any 
fault  or  negligence  on  the  part  of  said  Clay,  said  cattle  were 
delayed  and  retained  in  the  public  highway  for  the  space 
of  thirty  or  forty  minutes  before  they  were  weighed,  on 
account  of  the  absence  of  the  plaintiff  for  whom  the  agent 
of  said  Clay  was  waiting ;  by  which  delay  and  detention, 
as  aforesaid,  said  cattle  were  decreased  in  weight  to  the 
amount  of  four  hundred  and  twenty  pounds,  and  in  value 
to  the  amount  $16.80.  If  the  court,  upon  the  facts  set  forth 
in  the  special  verdict,  should  be  of  the  opinion  that  the  law 
is  with  the  plaintiff,  then  we  find  for  the  plaintiflf,  and  assess 
his  damages  at  the  sum  of  $16.80,  but  if  the  court  should 
consider  that  the  law  is  with  the  defendant,  then  we  find 
for  the  defendant." 

The  act  of  1852,  section  4176,  R.  S.  1881,  provided  that 
telegraph  companies,  engaged  in  telegraphing  for  the  pub- 
lic, should,  during  the  usual  office  house,  receive  dispatches, 
and,  on  payment  or  tender  of  the  usual  charge,  "transmit 
the  same  with  impartiality  and  good  faith,  and  in  the  order 
of  time  in  which  they  are  (were)  received,  under  penalty, 
in  case  of  failure  to  transmit,  or  if  postponed  out  of  such 
order,  of  $100  to  be  recovered  by  the  person  whose  dispatch 
is  (was)  neglected  or  postponed." 

The  act  of  1885,  covering  the  same  subject-matter,  is  as 
follows : 
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*'  Section  1.  That  every  telegraph  company  with  a  line  of  wires  wholly 
or  partly  within  this  State,  and  engaged  in  doing  a  general  telegraphic 
business,  shall,  during  the  usual  office  hours,  receive  dispatches,  whether 
from  other  telegraph  lines,  or  other  companies  or  individuals,  and  shall, 
upon  the  usual  terms,  transmit  the  same  with  impartiality,  and  in  good 
faith,  and  in  the  order  x>f  time  in  which  they  are  received,  and  shall  in  no 
manner  discriminate  in  rates  charged,  on  words  or  figures  charged  for,  or 
manner  or  conditions  of  service  between  any  of  its  patrons,  but  shall  serve 
individuals,  corporations,  and  other  telegraphic  companies  with  impartial- 
ity ;  Provided,  however.  That  arrangements  may  be  made  with  the  pub- 
lishers of  newspapers  for  transmission  of  intelligence  of  general  public 
interest  out  of  its  order,  and  that  communications  for  and  from  officers  of 
justice  shall  have  precedence  of  all  others." 

The  second  section  contains  kindred  provisions  concern- 
ing telephone  companies. 

The  third  section  declares  that 

**  Any  person  or  company  violating  any  of  the  provisions  of  this  act  shaU 
be  liable  to  any  party  aggrieved  in  a  penalty  of  one  hundred  dollars  for 
each  offense,  to  be  recovered  in  a  civil  action  in  any  court  of  competent 
jurisdiction."    Acts  of  1885,  p.  151. 

It  was  held  in  the  cases  of  Western  Union  TeL  Co.  t. 
Steele,  108  Ind.  163,    and  Western   Union  Tel.  Co.  v. 

JBrottm,  108  Ind.  638,  that  this  act  of  1885  repealed  section 
4176,  R.  S.  1881,  first  above  referred  to,  and  that  telegraph 
companies  are  no  longer  liable  to  a  fixed  penalty  of  $100  for 
a  merely  negligent  breach  of  duty,  either  in  the  transmis- 
sion of,  or  m  the  failure  to  transmit  telegraphic  messages. 
This  construction  of  the  act  of  1885  was  reaffirmed  in  the 
more  recent  case  of  Western  Union  Tel.  Co.  t.  Swain, 
109  Ind.  405,  and  is  one  to  which  we  feel  constrained  to 
adhere.  Telegraph  companies  are,  nevertheless,  liable 
under  section  4177,  R.  S.  1881,  which  remains  in  force,  as 
well  as  upon  the  general  principles  of  the  common  law,  for 
special  damages  for  failure  or  negligence  in  receiving,  copy- 
ing, transmitting,  or  delivering  dispatches.  Western 
Union  Tel.  Co.  v.  Ward,  23  Ind.  377  (86  Am.  Dec.  462) ; 
Western  Union  Tel.  Co*  t.  Meek,  49  Ind.  63 ;  Western 
Union  Tel,  Co.  y.  Fenton,  52  Ind.  1 ;  Western  Union 
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Tel.  Co.  Ferguson,  57  Ind.  496;  Western  Union  TfeL 
Co.  T.  LewMing,  58  Ind.  367 ;  Western  Union  Tel.  Co. 
V.  lAndley,  62  Ind.  371  ;  Western  Union  Tei.  Co.  v. 
Trissal,  98  Ind.  566 ;  Western  Union]  Tel.  Co.  r.  Mc~ 
Ikinid,  103  Ind.  294. 

So  far  as  we  are  at  present  advised,  this  court  has  uni- 
formly ruled  that  it  was  only  the  sender  of  a  telegraphic 
dispatch  who  could  recover  the  fixed  penalty  prescribed  by 
section  4176,  supra^  for  a  violation  of  its  provisions,  and  in 
argument  the  correctness  of  these  rulings  in  conceded.  See 
Western  Union  Tel.  Co.  v.  Brown^  supra. 

But  it  is  now  sought  to  be  maintained  that,  underthe  act 
of  1885,  the  right  to  sue  for  and  recover  the  fixed  i)enalty 
is  not  restricted  to  the  sender  of  the  dispatch,  but  that  the 
phrase  "  any  party  aggrieved  "  is  broad  enough  to  include 
as  well  the  person  to  whom,  or  corporation  to  which,  the  dis- 
patch is  directed,  when  aggrieved  by  a  non-compliance  with 
the  requirements  of  that  act. 

In  the  construction  of  a  statute  authorizing  the  recovery 
of  a  penalty,  a  strict,  rather  than  liberal,  interpretation 
ought  to  be  given  to  its  provisions,  and  in  such  a  case,  as 
in  others  where  the  meaning  is  seemingly  obscure,  a  resort 
may  be  had  to  previous  legislation  on  the  same  subject. 
Western  Union  Tel.  Co.  t.  AxteU,  69  Ind.  199  ;  Western 
Union  Tel.  Co.  v.  Jtoberts,  87  Ind.  377 ;  Western  Union 
Tel.  Co.  Y.  Mossier,  95  Ind.  29. 

It  is  true  that  the  fixed  penalty  is  imposed  for  the  breach 
of  a  duty  which  telegraph  companies  owe  to  the  public 
generally,  and  not  as  damages  for  the  non-performance  of 
a  contract  to  properly  transmit  a  dispatch.  But  such  a 
breach  of  duty  can  not  arise  until  after  a  telegraph  company 
has  either  entered  into  a  contract,  or  has  become  obligated 
to  transmit  the  dispatch. 

The  generally  accepted  doctrine,  both  in  this  country  and 
in  England,  ^has  so  far  been  that  it  is  only  the  sender  of 
a  dispatch  who  occupies  that  privity  of  contract  or  rela- 
tion with  the  telegraph  company  which  is  necessary  to  the 
maintenance  of  a  suit  for  the  statutory  penalty.    It  is  to 
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Mm,  and  only  to  him,  as  the  holding  has  so  far  generally 
been,  that  the  company  directly  assnmes  the  obligation  of 
sending  the  dispatch  in  the  manner  required,  and  under  th6 
restrictions  imposed  by  law.  This  is  well  illustrated  by  the 
case  of  Western  Vnion  Tel.  Co.  t.  Pendleton,  95  Ind.  12^ 
and  the  authorities  there  cited. 

That  case  has  been  disapproved  by  the  Supreme  Court  of 
the  United  States,  in  so  far  as  it  treats  of  certain  interstate 
relations  in  telegraphy;  but  in  all  other  respects  it  remains 
unimpaired. 

We  do  not  feel  at  liberty  to  hold  that  this  long  and  well 
accepted  rule  of  decision  hr^s  been  changed  by  the  act  of 
1885.  It  is  but  reasonable  to  suppose  that  if  the  Legisla- 
ture had  intended  to  change  a  rule  so  well  defined,  and  so 
generaUy  recognized  by  the  courts,  it  would  have  done  so 
in  terms  more  direct  and  more  explicit. 

The  primary  object  of  the  first  section  of  the  act  in  ques- 
tion evidently  was  to  protect  the  interests  of  the  patrons  of 
telegraph  companies  by  preventing,  so  far  as  is  reasonable, 
any  discrimination  between  them.  It  is  only  those  who 
give  business  to,  and  send  dispatches  over  the  wires  of,  a  . 
telegraph  company,  that  can  rightly  be  called  its  patrons, 
within  the  meaning  of  the  statute.  In  this  view,  it  is  only 
those  entitled  to  be  considered  as  the  patrons  of  such  a  com^- 
pany  who  are  authorized  to  enforce  the  statutory  penalty 
when  it  has  been  incurred. 

The  i)er8on  to  whom  a  dispatch  is  sent  can  not,  therefore, 
become  a  "party  aggrieved,"  in  the  sense  contemplated  by 
the  act  under  consideration.  Any  other  construction  might 
result  in  a  multiplicity  of  suits  to  recover  the  same  penalty. 

The  right  of  Hadley  to  have  judgment  for  the  sum  of 
$16.80,  conditionally  assessed  in  his  favor  by  the  jury,  in- 
volves the  application  of  principles  not  so  well  defined,  and 
hence  the  decision  of  a  question  not  capable,  in  our  view, 
of  so  easy  a  solution. 

The  English  cases  deny  the  right  of  the  person  to  whom 
the  dispatch  is  sent  to  recover  damages  for  default,  either 
in  its  transmission  or  its  delivery,  upon  the  ground  that 
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there  is  no  privity  of  contract  between  him  and  the  com- 
pany. Many  of  the  American  cases,  however,  give  a  more 
liberal  construction  in  favor  of  the  person  to  whom  the  dis- 
patch is  sent,  and  this  more  liberal  construction  has  been 
adopted  as  the  better  and  more  reasonable  rule  by  this 
court.  Western  Union  Telegraph  Co.  v.  Fenton^  supra,  is 
the  leading  case  upon  that  subject.  See,  also,  the  case  of 
Western  Union  Telegraph  Co.  v.  Pendleton,  supra,  and 
the  later  case  of  Western  Union  TeL  Co.  v.  McJKibbef^, 
114  Ind.  511. 

The  rule  thus  adopted  by  the  court  is  not  expressly  based 
upon  that  theory,  but  it  receives  much  support  from  the 
equitable  doctrine  that  one  person  may  contract  with  an- 
other in  such  a  wav  as  to  inure  to  the  benefit,  in  whole  or 
part,  of  a  third  person,  who  may,  at  his  option,  enforce  [so 
much  of  the  contract  as  was  intended  to  be  for  his  benefit, 
or  demand  compensation  for  its  non-performance. 

The  circumstances  under  which  a  person  to  whom  a  dis- 
patch is  sent  may  recover  damages  for  a  mistake  or  default  in 
the  transmission  of  the  dispatch,  or  for  an  unreasonable 
delay  in  its  delivery,  or  for  its  non-delivery,  are  various, 
and  are  incapable  of  an  exact  hypothetical  definition  appli- 
cable alike  to  all  cases  that  might  occur.  It  may  be  said, 
generally,  that  the  company  is  only  liable  for  such  dam- 
ages as  naturally  flow  from  the  breach  of  duty  complained 
of,  or  such  as  may  fairly  be  supposed  to  have  been  with- 
in the  contemplation  of  the  parties  as  a  possible  result  at 
the  time  the  dispatch  was  sent;  also  that  the  damages 
must  result  from  the  default  of  the  company  as  a  proxi- 
mate cause.  In  determining  what  was  fairly  within  the 
contemplation  of  the  parties  when  the  dispatch  was  sent, 
the  terms  or  contents  of  the  dispatch  may  be  taken  into 
consideration.  Bank  T.  Western  Union  Tel.  Co.,  30 
Ohio  St.  555;  Mackay  t.  Western  Union  TeL  Co.,  16 
Nev.  222 ;  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  T.  744 ;  U.  S. 
Tel.  Co.  V.  Gildersleve,  29  Md.  232 ;  Beaupre  r.  P.  Jb  A. 
Tel.  Co.,  21  Minn.  155  ;  Hadley  v.  Baxendale,  9  Exch.  Rep. 
341  •  Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471. 
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In  this  case,  the  terms  or  contents  of  the  dispatch  sent 
by  Clay  to  Hadley  fairly  indicated  the  necessity  of  its 
prompt  delivery,  as  well  as  transmission,  and  were  snch  as 
to  authorize  the  inference  that  a  delay  nntU  the  day  follow- 
ing would  result  in  confusion,  and  posssible,  if  not  probable, 
injury  to  one  or  both  parties  to  the  dispatch.  While  all 
the  circumstances  which  led  to  the  injury  of  the  cattle  were 
not  found  as  fully,  i)erhaps,  as  they  might  have  been,  and 
while  the  question  involved  is  a  fairly  debatable  one,  and  not 
free  from  difficulty,  we  are  inclined  to  the  opinion  that  the 
Circuit  Court  erred  in  refusing  to  render  judgment  in  favor 
of  Hadley  for  the  amount  of  damages  conditionally  assessed 
by  the  jury,  and  have  accordiugly  reached  that  conclusion. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  the  Circuit  Court  to  render 
judgment  in  favor  of  Hadley  for  the  sum  of  $16.80,  in  dam- 
ages upon  the  second  paragraph  of  his  complaint. 

Petition  for  a  rehearing  overruled  June  28,  1888. 


Note. — This  and  the  two  preceding  cases  arose  under  the  statute  of 
1S85,  which  is  set  forth  in  full,  so  far  as  telegraph  companies  are  con- 
cerned, in  the  above  opinion. 

The  former  act,  which  this  repeals,  may  be  found  at  vol.  1,  p.  183.  To 
that  statute  aU  the  cases  in  that  volume,  contained  in  the  Index  under 
title  **  Indiana  Statute,"  relate. 

It  was  stated  in  a  note  at  page  13,  vol.  1,  that  **  the  principal  features  of 
the  old  act  are  retained  in  the  new."  This  remark  was  made  upon  a  some- 
what cursory  examination  of  the  two  statutes,  and  without  having  in  mind 
the  foregoing  cases,  in  which  the  later  statute  has  been  construed. 

Upon  a  more  careful  examination,  I  am  inclined  to  believe  that  a  failure 
to  note,  in  the  statute  itself,  the  distinction  which  the  courts  have  found, 
may  not  have  been  wholly  inexcusable. 

This  case  is  cited  in  EUey  v.  P^tal  Tel.  Co.,  pott. 

See  Index  to  this  and  to  previous  volume,  title  ''  Receiver  or  Addressee." 
See  note,  vol.  l,p.  89;  note  to  W.U.  Tel.  Co.  v.  LongwUl, post. 
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J0KS8.  I 

I 
I 
I 


Jwdaama  Supremt  Couri^  Nov.  15^  1S88* 


I 

ai«  Ind.  981.)  , 

I 


Indiana  sr atuts  of  1885^ 

The  penaltj  imposed  on  MegfBph  oompaniee  in  Indiana  by  acts  1885,  p^ 
151«  for  Tiolation  of  the  pro^isioneof  that  act,  appUea  only  tooaaeB  of  par- 
tiality, diaciimination  and  bad  faith,  and  not  to  casea  of  mere  nefpligenoe. 

Cases  of  this  serifiB  cited  in  opinion:  TV.  U.  TeL  Co.  ▼.  j^iootn,  ante,  pw  IM; 
W.  U.  TeL  Co.  T.  8MU^  ante^  p.  588. 

AonoK  for  penalty  for  negligent  failure  to  transmit  a 
message. 

Api)eal  by  defendant  below,  from  judgment  of  Circuit 
Court,  Bartholomew  county. 

J.  E.  McDonald^  J.  M.  Butler  and  A.  L.  3fason,  for 

appellant. 

O.  W.  Cooper  and  C.  B.  Cooper  for  apx>ellee. 

Elliott,  J. :  The  facts  stated  by  the  court,  and  the  con« 
elusions  of  law  drawn  by  it,  very  clearly  show  that  the 
appellant  was  held  liable  for  the  statutory  penalty,  because 
it  negligently  failed  to  deliver  a  telegram  sent  by  the  appel- 
lee to  Samuel  Jones.  There  is  no  finding  of  bad  faith  or 
partiality,  and  none  can  be  presumed. 

It  is  quite  clear  that,  in  an  action  to  recover  a  penalty 
imposed  by  law,  it  cannot  be  presumed,  in  aid  of  a  special 
finding,  that  the  defendant  violated  the  law ;  on  the  con- 
trary, the  presumption  is  that  the  law  was  obeyed,  and  the 
statutory  duty  performed.     The  case  must,  therefore,  be 
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regarded  as  one  of  negligence  only ;  and  the  question  is 
whether^  under  the  act  of  1885,  a  telegraph  company  can  be 
made  to  pay  the  penalty  prescribed  by  that  act,  where  the 
only  wrong  proved  is  a  negligent  one.  This  question  is  set- 
tled against  the  apx)ellee  by  the  decisions  of  this  court. 
Wl  XT.  TeL  Ck>.  r.  Swain,  109  Ind.  406  ;  W.  XT.  TeL  Co.  r. 
Steele,  108  Ind.  163. 

It  is  to  be  remembered  that  the  right  to  a  penalty  is 
purely  a  statutory  one,  and  a  i)enalty  is  only  recoverable 
in  the  cases  prescribed  by  the  statute.  It  is  also  to  be 
remembered  that  a  penal  statute  can  not  be  extended  by 
construction.  It  follows,  therefore,  that  unless  a  statute 
■clearly  gives  the  right  to  a  i)enalty,  none  exists.  As  the 
act  of  1886  does  not  prescribe  a  penalty  for  a  negligent 
breach  of  duty,  no  penalty  can  be  recovered.  We  are  not, 
it  may  not  be  improper  to  remark,  dealing  with  a  claim  for 
•damages,  but  with  a  claim  to  a  statutory  penalty. 

Judgment  reversed. 

NoTB. — See  note  to  preceding  caee. 


The  Western  Ukion  Telegraph  Company  v.   Geobge 

A.  YoPST. 

Indiana  Supreme  Courts  Feb,  if,  1889, 
(118  Ind.  248.) 

FaILXTBB  to  T&ANSMir  SUNDAY  DISPATCH. —  PKEPATHKNT. —  LDOTINO  TIMS 
TO  FBBBKNT  CLAIM.— WBTTTEN  NOTICB  OF  DBFAITLT.— INDIANA  PENAL 
STATUTJB. 

To  recover  the  statutory  penalty  for  failure  to  send  a  dispatch  which  was 
presented  for  transmission  on  Sunday,  the  plaintiff  must  establish  a 
necessity  for  sending  it  on  that  day  and  that  the  necessity  was  known  to 
the  oompcmy. 

Messages  designed  to  relieve  suffering,  avert  harm  and  prevent  serious 
loss,  may  be  received  and  transmitted  on  Sunday. 
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Westebw  Union  Telegra^ph  Company  v.  Gbobgs  B. 

J0N1». 

Indiana  Supreme  Court,  Nov.  16, 1888, 

(116  Ind.  861.) 

Indiana  btatutb  of  1885. 

The  pezialtj  imposed  on  telegraph  oompanies  in  Indiana  hj  acts  1885,  p^ 
151^  for  violation  of  the  provisions  of  that  act,  applies  only  to  cases  of  ps^ 
tiality,  discrimination  and  bad  faith,  and  not  to  cases  of  mere  nogligenoe. 

Cases  of  this  series  cited  in  opinion :  W.  U.  3W.  Co.  v.  Swain^  ante,  p.  589; 
W.  U.  Tel.  Co.  Y.  Steele,  ante^  p.  688. 

Action  for  penalty  for  negligent  &ilure  to  transmit  a 
message. 

Appeal  by  defendant  below,  from  judgment  of  Circuit 
Court,  Bartholomew  county. 

J.  B.  McDonald^  J.  M.  Butler  and  A.  L.  Masarij  for 
appellant. 

O.  W.  Cooper  and  C.  B.  Cooper  for  appellee. 

Elliott,  J. :  The  facts  stated  by  the  court,  and  the  con- 
clusions of  law  drawn  by  it,  very  clearly  show  that  the 
appellant  was  held  liable  for  the  statutory  penalty,  because 
it  negligently  failed  to  deliver  a  telegram  sent  by  the  apx)el- 
lee  to  Samuel  Jones.  There  is  no  finding  of  bad  faith  or 
partiality,  and  none  can  be  presumed. 

It  is  quite  clear  that,  in  an  action  to  recover  a  penalty 
imposed  by  law,  it  cannot  be  presumed,  in  aid  of  a  special 
finding,  that  the  defendant  violated  the  law ;  on  the  con- 
trary, the  presumption  is  that  the  law  was  obeyed,  and  the 
statutory  duty  performed.     The  case  must,  therefore,  be 
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regarded  as  one  of  negligence  only ;  and  the  question  is 
whether,  under  the  act  of  1885,  a  telegraph  company  can  be 
made  to  pay  the  penalty  prescribed  by  that  act,  where  the 
only  wrong  proved  is  a  negligent  one.  This  question  is  set- 
tled against  the  api)ellee  by  the  decisions  of  this  coujrt. 
W.  U.  Td.  Co.  T.  Swain,  109  Ind.  406  ;  IF.  17.  Tel.  Co.  r. 
Steele,  108  Ind.  163. 

It  is  to  be  remembered  that  the  right  to  a  x)enaltyi6 
purely  a  statutory  one,  and  a  penalty  is  only  recoverable 
in  the  cases  prescribed  by  the  statute.  It  is  also  to  be 
remembered  that  a  penal  statute  can  not  be  extended  by 
construction.  It  follows,  therefore,  that  unless  a  statute 
<^learly  gives  the  right  to  a  penalty,  none  exists.  As  the 
act  of  1886  does  not  prescribe  a  penalty  for  a  negligent 
breach  of  duty,  no  penalty  can  be  recovered.  We  are  not, 
it  may  not  be  improi)er  to  remark,  dealing  with  a  claim  for 
•damages,  but  with  a  claim  to  a  statutory  penalty. 

Judgment  reversed. 


Note. — See  note  to  preceding  case. 


The  Western  Union  Telegraph  Company  v.   Georoe 

A.  TopsT. 

Indiana  Supreme  Ckmrt,  Feb.  IS,  18S9, 
(118  Ind.  248.) 

FaIUJBX  to  transmit  SUNDAY  DISPATCH.— PREPATHKNT.— LDOTINO  TIMB 

TO  fbbsbnt  claim. — WBrrrEN  noticb  of  defaitlt.— Indiana  penal 
statdtb. 

To  recover  the  statutory  penalty  for  failure  to  send  a  dispatch  which  was 
presented  for  transmission  on  Sunday,  the  plaintiff  must  establish  a 
necessity  for  sending  it  on  that  day  and  that  the  necessity  was  known  to 
the  compcmy. 

Measages  designed  to  relieye  suffering,  avert  harm  and  prevent  serious 
loes,  may  be  received  and  transmitted  on  Sunday. 
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Where  the  agent  of  a  telegraph  company  declines  to  receive  the  price  of 

transmission,  but  requests  the  sender  to  send  it  **  collect,"  the  fact  of 

non-prepayment  will  not  avail  the  company  as  an  excuse  for  failure  or 

delay. 
Failure  to  give  a  written  notice  of  default  will  defeat  an  action  for  penalty 

based  on  the  default. 
A  stipulation  requiring  a  written  notice  within  sixty  days  after  the  time 

of  '*  sending  the  message  '*  does  not  apply  if  the  message  were  not  sent 

at  all. 
Cases  of  this  series  cited  in  opinion :  BogersY.  W.U.  7W.  Co.,  voLl,  p.  886; 

Carnahan  v.  W.  U,  Tel.  Co.,  vol.  1,  p.  523;   W.  U.  Td.  Co.  v.  WUaon, 

ante,  p.  519 ;   Heimann  v.  W.  U,  TeZ.  Co,,  vol.  1,  p.  631 ;  (Me  v.  W.  U. 

Td,  Co.,  vol.  1,  p.  707 ;  W.  U.  Tel  Co.  v.  Jones,  vol.  1,  p.  680;    W,  U. 

Td,  Co.  V.  Meredith,  vol.  1,  p.  643 ;   Hoekett  v.  State,  ante,  p.  1 ;   W.  U. 

Tel.  Co.  V.  LincUey,  vol.  1,  p.  276. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Cass  county,  awarding  statutory  penalty  for  failure 
to  transmit  a  telegram.     Facts  stated  in  opinion. 

J.  li.  Coffroth,  T.  A.  Stuart,  D.  D.  DyJceman,  W.  T. 
Wilson  and  O.  C.  Tabor,  for  appellant. 

T.  J.  Tuley  and  D.  C.  Justice,  for  api)ellee. 

Elliott,  C.  J. :  The  complaint  of  the  appellee  is  based 
upon  the  statute  defining  the  duties  of  telegraph  companies, 
and  prescribing  a  penalty  for  a  breach  of  duty.  This 
penalty  the  appellee  seeks  to  recover. 

The  principal  objection  urged  against  the  complaint  is 
that  the  telegram  was  received  on  Sunday,  and  that,  as  it 
does  not  appear  that  there  was  any  necessity  for  receiving 
or  transmitting  it  on  that  day,  the  contract  which  underlies 
the  duty  is  invalid,  and  hence  no  recovery  can  be  adjudged. 
It  is  true,  as  counsel  assert,  that  a  contract  is  essential  to 
create  a  duty.  Itogers  t.  Western  U.  Tel.  Ck>,,  78  Ind. 
169;  Carnahan  v.  Western  U.  Tel.  Co.,  89  Ind.  526; 
Western  U.  Tel.  Co.  t.  Wilson,  108  Ind.  308.  The  com- 
plaint must  be  held  insufficient  unless  there  are  facts 
pleaded  estabUshing  a  valid  contract.  Ordinarily  a  con- 
tract  made  on  Sunday  is  invalid.    Rogers  v.   Western  TJ. 


INDIANA,  1889.  656 


Telegraph  Co.  v.  Yopet. 


Tel.  Co.y  supra^  and  cases  cited;  Western  U.  Ttl.  Co.  v. 
WilsoTiy  supra.  If,  however,  there  is  a  necessity  shown 
for  receiving  or  transmitting  a  message  on  Sunday,  then 
the  contract  is  valid,  and  will  constitute  a  sufficient  founda- 
tion for  the  duty  enjoined  upon  telegraph  companies. 

A  contract  to  transmit  a  message  regarding  ordinary  busi- 
ness, which  can  be  transacted  as  weU  on  any  other  day  as 
on  Sunday,  is  not  within  the  exception  to  the  general  rule 
that  ordinary  business  shall  not  be  transacted  on  Sunday;  but 
there  may  be  facts  which  will  impress  it  with  the  character  of 
a  work  of  necessity  and  take  the  transaction  out  of  the  general 
rule.  An  emergency  requiring  immediate  action  to  prevent 
serious  loss  or  injury  may  occur  in  a  person's  usual  vocation 
which  would  make  the  work  of  delivering  and  transmitting 
a  telegraphic  message  one  of  necessity.  This  is  the  princi- 
ple asserted  in  our  cases  which  hold  that  work  or  business 
within  the  scope  of  a  person's  usual  vocation,  may  be  per- 
formed or  transacted  on  Sunday  when  necessary  to  preserve 
property,  or  prevent  serious  loss.  Yonoskiv.  State^  79  Ind. 
393 ;  Turner  v.  State^  67  Ind.  695 ;  Edgerton  v.  State^  67 
Ind.  688 ;  Wilkinson  v.  State^  69  Ind.  416 ;  Crocket  v.  State^ 
33  Ind.  416 ;  Morris  v.  State^  31  Ind.  189.  The  necessity 
which  will  excuse  one  who  performs  work  or  does  business 
on  Sunday  is  not  required  to  be  absolute  or  imperious,  but 
it  must,  nevertheless,  be  a  reasonable  one.  It  is  not  possi- 
ble to  give  a  definition  to  the  word  *^ necessity"  that  will 
fit  every  case,  for  what  will  be  just  under  the  facts  of  one 
case  may  be  unjust  under  the  facts  of  another.  The  stat- 
ute is  intended  to  secure  a  quiet  Sabbath,  and  make  it  a 
day  of  rest,  on  which  men  shall  not  be  compelled  to  per- 
form ordinary  labor,  or  permitted  to  conduct  ordinary  busi- 
ness ;  but  it  is  not  its  purpose  to  prohibit  the  performance  of 
work  where  there  is  a  necessity  for  its  performance  in  the 
particular  instance  not  existing  in  the  usual  course  of  the 
business  of  the  person  who  does  the  act.  It  punishes  per- 
sons who  work  or  do  business  in  the  ordinary  course,  but  it 
does  not  mean  to  punish  a  person  who  does  an  act  on  Sun- 
day because  the  act  is  necessary  to  prevent  serious  loss  or 
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injury.  Telegraph  companies,  we  judicially  know,  are 
permitted  to  keep  open  their  offices  for  the  transmission  of 
messages  on  Sunday,  because  there  are  emergencies,  inyolv- 
ing  sometimes  life  and  sometimes  great  public  and  private 
interests,  requiring  that  messages  be  transmitted  on  that  day. 
In  many  instances  it  is,  as  every  one  knows,  of  the  highest 
importance  and  most  serious  moment  that  messages  should 
be  received  and  transmitted  on  Sunday.  In  determining 
whether  an  act  is  or  is  not  one  of  necessity  it  is  proper  to 
give  just  effect  to  the  nature  of  the  business  in  which  the 
person  who  does  it  is  engaged.  We  must  do  so  here.  We 
know  that  in  many  instances  the  transmission  of  a  message 
oa  Sunday  may  be  necessary  to  prevent  great  loss,  and  even 
to  save  life;  and,  knowing  this,  we  can  not  do  otherwise 
than  hold  that  the  business  of  telegraphing  can  not  be 
brought  under  the  same  rules  as  that  of  a  merchant, 
farmer,  or  mechanic.  The  merchant  who  keeps  open  his 
shop  for  business  and  custom  on  Sunday  the  same  as  on  a 
secular  day,  by  that  act  violates  the  law,  although  he  would 
not  necessarily  violate  it  if,  upon  request,  he  should  sell 
some  article  needed  at  once  to  prevent  serious  loss  or  suf- 
fering. The  case  of  a  telegraph  company  is  different.  It 
may  keep  open  its  offices  for  the  receipt  and  transmission 
of  messages  where  there  is  a  reasonable  necessity  for  trans- 
mitting them  on  that  day,  although  it  has  no  right  on  that 
day  to  do  a  general  business.  Messages  that  may  a^  weU 
be  sent  on  any  other  day  as  on  Sunday  without  causing 
loss,  harm,  or  suffering,  it  is  prohibited  from  receiving  on 
that  day ;  but  messages  designed  to  relieve  suffering,  avert 
harm,  and  prevent  serious  loss,  it  may  on  that  day  receive 
and  transmit.  The  view  we  have  taken  is  not  only  sup- 
ported by  our  decisions  and  by  those  of  many  other  courts, 
but  it  is  no  more  than  a  development  of  a  principle  declared 
by  a  court  which  has  gone  as  far  as  any  in  the  land  in 
enforcing  the  statutes  against  Sabbath-breaking.  In  Flagg 
V.  Inhabitants^  etc.,  4  Cush.  243,  that  court  said:  **By  the 
word  *  necessity '  in  the  exception  we  are  not  to  understand 
a  physical  and  absolute  necessity,  but  a  moral  fitness  or 
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propriety  in  the  work  and  labor,  done  under  the  circum- 
stances of  any  particular  case,  may  well  be  deemed  neces- 
sity  within  the  statute."  It  is,  as  we  believe,  morally  fit 
and  prox)er  that  a  telegraph  company  should  receive  and 
transmit  messages  on  Sunday,  where  it  is  necessary  to  pre- 
vent serious  loss.  What  was  said  by  the  court  in  J/b- 
ChUrick  v.  Wason^  4  Ohio  St.  666,  is  peculiarly  applicable 
here.  "  Nor  will  it  do,"  said  the  court,  "  to  limit  the  word 
^  necessity'  to  those  cases  of  danger  to  life,  health,  or  prop- 
erty which  are  beyond  human  foresight  or  control.  On  the 
contrary,  the  necessity  may  grow  out  of,  or  indeed,  be  inci- 
dent to,  a  particular  trade  or  calling,  and  yet  be  a  case  of 
necessity  within  the  meaning  of  the  act." 

We  collect  and  cite  a  few  of  the  many  cases  sustaining^ 
our  conclusion :  Hennesdorf  v.  Siate^  25  Tex.  App.  697 ; 
AsTibrandt  v.  State,  25  Tex.  App.  699 ;  Dixon  v.  State,  76 
Ala.  89 ;  Parmalee  v.  Wilks,  22  Barb.  639 ;  Murray  v.  Clom- 
manweaUh,  24  Pa.  St.  270. 

As  the  appellee's  complaint  shows  that  the  contract  was. 
made  on  Sunday,  the  burden  is  upon  him  to  show  that  a 
necessity  existed  for  making  the  contract  on  that  day. 
Troewert  v.  Decker^  61  Wis.  46.  This  is  so  because  he 
seeks  to  enforce  a  penalty  inflicted  by  way  of  punishment, 
and  not  given  by  way  of  compensation.  It  is  essential  to 
his  cause  of  action  that  he  should  show  a  valid  contract. 
The  case  is  not  governed  by  Heavenridge  v.  Mondy^  34  Ind. 
28,  for  here  the  action  is  to  recover  a  statutory  penalty,  and 
the  plaintiff  must  show  an  effective  contract  in  order  to 
bring  himself  within  the  terms  of  the  statute,  on  which 
alone  his  action  is  based.  Here,  too,  the  act  contracted  for 
was  within  the  usual  vocation  of  the  telegraph  company ; 
and,  as  it  was  done  on  Sunday,  and  the  contract  for  its 
performance  made  on  that  day,  the  contract  was  prima 
fojcie  invalid.  Principle  and  authority  require  that  in 
order  to  enable  the  plaintiff  to  recover  a  statutory  penalty 
for  an  act  done  on  Sunday  he  should  show  that  the 
defendant  was  guilty  of  a  wrong,  and  to  accomplish  this  it 
is  incumbent  upon  him  to  show  that  the  contract  was  legal. 
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One  who  procures  another  to  make  a  contract  forbidden  by 
law  ought  not  to  be  permitted  to  avail  himself  of  the  con- 
tract to  enforce  a  statutory  penalty  for  a  breach  of  duty 
springing  from  the  contract,  unless  he  shows  that  there 
was  a  necessity  for  making  the  contract,  and  so  brings  his 
case  within  the  exception  created  by  the  statute. 

Where  a  plaintiff  undertakes  to  plead  and  avoid  a  defense, 
his  complaint  will  be  bad  if  he  does  not  avoid  the  defense 
he  assumes  to  state.  If  he  states  a  valid  defense  without 
avoiding  it,  he  destroys  his  cause  of  action.  He  is  not 
bound  to  anticipate  a  defense ;  but  if  he  undertakes  to  do 
so,  and  goes  no  further  than  to  state  a  defense,  he  nullifies 
his  complaint.  Locke  v.  Catlett^  96  Ind.  291,  294  ;  Keepfer 
v.  Force^  86  Ind.  81 ;  Reynolds  v.  Copelandj  71  Ind.  422. 

To  avoid  the  defense  which  the  statute  forbidding  the 
making  of  contracts  on  Sunday  creates,  it  was  incumbent 
upon  the  plaintiff,  after  having  alleged  that  the  contract 
was  made  on  Sunday,  to  plead  facts  showing  that  there  was 
a  reasonable  necessity  for  making  the  contract  on  that  day, 
and  that  the  defendant  knew  of  this  necessity.  If  a 
defendant  enters  into  a  contract  prohibited  by  law  he  can- 
not be  compelled  to  perform  it,  or  to  respond  in  damages 
to  the  person  with  whom  he  contracts.  An  illegal  contract 
cannot,  as  between  the  immediate  parties,  be  the  source  of 
a  legal  right.  AVhere  the  only  road  to  a  recovery  is  by  way 
of  an  illegal  contract,  the  courts  will  not  assist  the  parties 
to  the  contract  in  traveling  it ;  but  where  there  can  be  a 
recovery  without  the  aid  of  the  illegal  contract,  a  recovery 
may  be  adjudged.  Pape  v.  Wright^  116  Ind.  502  ;  Louis- 
ville, etc,^  li.  W.  Co.  V.  BucJc^  116  Ind.  666.  Here  there  can 
be  no  recovery  if  the  contract  was  illegal,  since  the  entire 
right  of  the  plaintiff  is  founded  on  the  contract,  and  with- 
out it  the  asserted  right  can  have  no  legal  existence. 
Western  U.  Tel,  Co.  v.  Wilson^  supra. 

The  plaintiff  in  such  a  case  as  this  may  show  a 
reasonable  necessity  and  notice  of  that  fact  from  the  con- 
tents of  the  telegram  itself,  or  he  may  show  knowledge  by 
extrinsic  facts.     There  may,  we  say,  be  cases  where  the  tele- 
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gram  would  impart  knowledge,  but  this  is  not  one  of  them, 
for  there  is  nothing  on  the  face  of  the  telegram  conveying 
information  that  there  was  any  necessity  for  receiving  or 
transmitting  it  on  Sunday  ;  on  the  contrary,  so  far  as  the 
words  of  the  telegram  show,  it  was  an  ordinary  message 
that  might  have  been  sent  on  any  secular  day.  If  there  is 
any  reasonable  necessity  shown,  it  is  shown  by  the  extrinsic 
facts  averred,  and  not  by  the  words  of  the  telegram,  for  the 
language  of  the  telegram  is :  "  Bring  forty  dollars  if  you 
want  record." 

The  demurrer  to  the  complaint  is  not  to  each  paragraph, 
but  it  is  addressed  to  the  entire  pleading,  so  that  if  there  is 
one  good  paragraph  there  is  no  error  in  overruling  the 
demurrer.  We  are  therefore  only  required  to  ascertain 
and  decide  whether  any  one  of  the  paragraphs  of  the  com- 
plaint is  good.  As  we  have  said,  the  contract  which  lies  at 
the  foundation  of  the  action  was,  as  the  complaint  shows, 
made  on  Sunday,  and  as  it  was  made  on  that  day  the  com- 
plaint is  bad  unless  it  shows  two  essential  facts  in  avoid- 
ance of  the  statutory  condemnation  of  Sunday  contracts ; 
these  essential  facts  are  a  reasonable  necessity  for  send- 
ing the  message,  and  notice  to  the  company  of  that  necessity. 
Our  opinion  is  that  one  of  the  paragraphs  does  show  a  rea- 
sonable necessity  for  receiving  and  transmitting  the  mes- 
sage on  Sunday,  and  that  the  defendant  had  notice  of  this 
fact.  Although  the  allegations  upon  this  point  are  very 
vague  and  indefinite,  we  adjudge  them  sufficient  on  de- 
murrer, since  the  remedy  for  uncertainty  is  by  motion, 
and  not  by  demurrer. 

Where  the  agent  of  a  telegraph  company  declines  to 
receive  compensation  for  transmitting  a  message,  and 
requests  the  sender  to  allow  the  expense  to  be  paid  by  the 
person  to  whom  the  message  is  sent,  the  company  can  not 
escape  liability  on  the  ground  that  compensation  was  not 
paid  at  the  time  the  message  was  delivered  to  the  agent  by 
the  sender.  It  is  a  familiar  rule  that  a  party  cannot  escape 
liability  if  he,  by  his  own  act,  makes  a  tender  unnecessary 
or  unavailing.  This  was  the  effect  of  the  act  of  the 
appellant's  agent. 
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The  sixth  paragraph  of  the  appellant's  answer  sets 
forth  the  written  contract,  under  the  terms  of  which  the 
message  was  received.  As  there  was  a  written  contract, 
it  must  be  regarded  as  containing  the  whole  agreement  of 
the  parties.  Both  parties  are,  of  course,  bound  to  do  what 
that  contract  requires.  A  failure  on  the  part  of  one  to 
comply  with  its  terms  destroys  his  right  to  enforce  it  against 
the  other,  or  to  derive  any  statutory  rights  from  it.  The 
telegraph  company  undertook  to  transmit  the  message  only 
upon  the  consideration  that  the  plaintiff  should  perform  his 
'psat  of  the  contract.  It  was  bound  to  do  what  it  agreed, 
and  so  was  the  plaintiff.  If  the  plaintiff  failed  to  do  what 
he  undertook  to  do,  he  had  no  rights  under  the  contract, 
and,  as  the  cases  we  have  referred  to  hold,  if  he  had  no 
rights  under  the  contract,  he  could  not  recover  the  statutory 
I)enalty .  To  invest  him  with  the  right  to  recover  the  penalty 
he  must  have  a  valid  contract,  and  must  do  what  he  agreed 
in  that  contract  to  do.  The  contract  is  not  simply  blended 
with  his  cause  of  action^  but  it  constitutes  its  foundation. 
Where,  as  here,  a  duty  exists  only  by  virtue  of  a  contract, 
a  penalty  affixed  to  a  breach  of  that  duty  can  not  be  recov- 
ered, unless  the  party  seeking  a  recovery  shows  that  he  haa 
done  what  the  contract  requires ;  for,  if  he  has  not,  he  has 
no  rights  imder  the  contract,  and  in  the  absence  of  such 
rights  he  can  not  enforce  the  statutory  penalty.  It  seems 
quite  clear  to  us  that,  where  a  right  to  a  statutory  penalty 
depends  upon  the  fact  that  a  contract  was  entered  into 
creating  the  duty,  the  breach  of  which  gives  a  right  of 
action,  no  right  of  action  can  exist  unless  the  plaintiff 
has  himself  performed  his  part  of  the  contract.  If  it 
were  otherwise,  then  a  party  might  recover  for  a  breach 
of  duty  created  by  the  contract,  and  yet  not  be  able  to 
enforce  the  contract.  It  would  be  strange,  indeed,  if  a 
party  could  collect  a  statutory  penalty  for  a  breach  of 
duty  that,  without  the  contract,  could  not  exist,  and  yet 
have  no  right  to  maintain  an  action  on  the  contract  which 
was  the  source  from  which  the  duty  sprung. 
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It  is  held  in  many  cases,  and  none  to  the  contrary  have 
been  cited,  that  a  contract  requiring  notice  can  not  be 
enforced  imless  the  notice  provided  for  has  been  given. 
Young  v.  Western  U,  Tel.  Co.^  65  N.  Y.  163 ;  Heiniann 
T.  Western  Union  Tel.  Co.,  57  Wis.  562 ;  Ctofe  v.  West- 
ern V.TeL  Cb.,33  Minn.  562  ;  WoI/y.  Western  U.  Tel.  Co., 
62  Pa.  St.  83 ;  Western  U.  Tel.  Co.  v.  McKinney,  2  Texas 
Ct.  of  App.  (Wilson),  sec.  644.  In  the  case  last  named  it 
was  said :  "This  stipulation  was  a  condition  precedent  to 
the  appellee's  right  to  recover.  *  *  *  Until  he  had 
performed  it  he  had  no  cause  of  action."  But  our  own 
decision  settle  the  general  question  against  the  appellee. 
Western  Union  Tel.  Co.  r.  Jones,  95  Ind.  228  (48  Am. 
R.  713);  Western  U.  Tel.  Co.  r.  Meredith,  95  Ind.  93 ; 
Western  Union  Tel.  Co.  v.  Wilson^  supra.  We  conclude 
that  where  a  contract  is  essential  to  the  existence  of  a  duty, 
and  it  contains  a  stipulation  requiring  the  plaintiff  to  give 
a  written  notice  of  a  default  on  the  part  of  the  telegraph 
company,  the  failure  to  give  the  notice  required  by  the  con- 
tract will  defeat  an  action  to  recover  the  penalty  attached 
to  a  violation  of  the  duty  created  by  the  contract. 

In  holding  that  the  written  notice  is  required,  we  have 

not  disposed  of  the  questions  presented  by  the  answer. 

Another  material  question  remains,  and  that  is  this :   Does 

the  contract  provide  for  a  written  demand  in  cases  where 

there  is  no  transmission  of  the  message  ?    The  provision  in 

the  contract  is  this :    **  The  company  will  not  be  liable  for 

damages  in  any  case  where  the  claim  for  damages  is  not 

presented  in  writing  within  sixty  days  after  sending  the 

message."     The  time  fixed  by  the  contract  is  60  days  from 

the  time  of  sending  the  message.  The  contract  thus  definitely 

names  the  time,  and  in  doing  this  specifies  the  cases  in 

which  the  limitation  it  designates  shall  apply.      By  the 

words  of  the  contract  the  cases  to  which  the  limitation 

applies  are  those  in  which  the  message  is  sent.     If  this  be 

true,  and  we  can  not  i)erceive  why  it  is  not,  then  where 

there  is  no  transmission  of  the  message,  but  a  total  failure 

to  transmit,  there  is  no  limitation  fixed  by  the  contract,  and 
VOL.  n — 36. 
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no  written  notice  or  demand  is  required  to  fix  the  liability 
of  the  company.  It  is  evident  trom.  the  words  of  the  con- 
tract themselves  that  it  is  only  in  cases  where  the  message 
is  sent  or  transmitted  that  a  written  demand  is  required. 
There  is  no  valid  reason  why  the  words  of  the  contract 
should  be  extended  in  favor  of  the  company  to  cases  which 
they  do  not  embrace.  The  limitation  is  for  the  benefit  of 
the  company,  and  is  'of  its  own  creation.  It  has  no  right, 
therefore,  to  ask  that  the  contract  be  extended  for  its  own 
benefit  beyond  the  letter  of  the  instrument.  Nor  is  there 
any  ambiguity  in  the  language  employed,  for  it  clearly 
designates  the  cases  in  which  the  limitation  shall  apply. 
The  company  is  invested  with  comprehensive  powers  and 
rights,  and  is  by  law  charged  with  duties  to  the  public  in 
consideration  of  the  rights  and  franchises  granted  to  it.  It 
is  impressed  with  a  pubUc  character,  and  its  duties  are 
similar  in  many  resx)ects  to  those  of  a  common  carrier. 
Sockett  T.  State,  105  Ind.  250  (65  Am.  R.  201).  It  ought^ 
not,  therefore,  to  be  permitted  to  successfully  insist  that 
a  limitation  of  its  own  creation,  and  established  for  its  own 
benefit,  should  be  extended  beyond  the  words  creating  the 
limitation. 

In  Western  U.  Tel.  Co.  v.  Meredith^  supra^  there  was  a 
failure  to  transmit  and  to  deliver ;  here  there  was  an  utter 
failure  to  transmit,  so  that  the  decision  in  that  case  does 
not  apply.  There  was  here  no  effort  made  to  transmit  the 
message.  The  point  as  it  is  here  presented  did  not  arise  in  that 
case,  and  it  is,  therefore,  not  authoritative.  If  the  company 
had  sent  the  message,  but  failed  to  deliver  it,  the  decision 
referred  to  would  be  relevant ;  but  as  it  did  not  send  the 
message  over  the  wires,  the  limitation  in  the  contract  does 
not  apply,  as  it  is  only  of  force  in  cases  where  the  message 
is  transmitted,  or,  in  the  language  of  the  contract^  from  the 
time  of  "sending  the  message." 

The  breach  of  duty  occurs  as  in  favor  of  a  plaintiff  when 
a  valid  contract  is  made,  and  there  is  a  failure  to  do  what 
the  contract  and  the  statute  require.  Camahan  t.  West' 
em  U.  Tel.  Co.,  89  Ind.  526.  But  the  limitation  imposed  by 
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the  corporation  does  not  then  take  effect,  for,  to  repeat 
what  we  have  said,  that  limitation  takes  effect  from  the  time 
of  sending  the  message,  and,  if  no  message  is  sent,  no  limi- 
tation takes  effect.  The  limitation,  as  in  favor  of  the  com- 
pany, is  only  effective  when  the  company  so  far  does  its 
duty  as  to  transmit  the  message  delivered  to  it  under  a  valid 
contract.  The  rights  of  the  company  under  the  limitation 
depend  entirely  upon  the  contract  between  the  company 
and  the  sender  of  the  message.  In  a  proper  case  it  consti- 
tutes a  defense,  but  only  in  such  a  case.  The  rights  of  the 
sender  do  not  depend  upon  the  limitation,  but  they  may  be 
defeated  by  it  in  a  case  falling  within  the  terms  of  the  con- 
tract. In  favor  of  the  sender  the  contract  requires  both  a 
transmission  over  the  wires  and  a  delivery  of  the  message. 
Western  Ufi4an  Tel.  Co.  t.  Lindley^  62  Ind.  371.  But  the 
limitation  benefits  the  corporation  only  when  it  has  in  part 
done  its  duty ;  for  no  advantage  arises  from  the  limitation 
in  case  there  is  a  total  failure  or  refusal  to  do  what  the  law 
requires. 

We  need  not  decide  whether  the  replies  to  this  answer* 
are  or  are  not  sufficient,  for,  conceding  that  they  are  bad, 
no  benefit  wiU  accrue  to  the  appellant,  for  a  bad  reply  is 
good  enough  for  a  bad  answer. 

Objections  to  testimony  must  be  specific.  General  objec- 
tions are  unavailing.  Ohio  &  H.  W.  Co,  v.  Wallcery  113  Ind. 
196.  Only  objections  properly  made  in  the  trial  court  can 
be  considered  on  appeal. 

Under  these  long-settled  and  familiar  rules  the  only 
specific  objection  to  the  testimony  of  the  plaintiff  as  to 
declarations  made  by  Duessner,  the  agent  of  the  appellant, 
is  this :  '^No  other  person  can  bind  the  company  except  the 
one  with  whom  the  business  is  transacted  at  the  time." 
This  objection,  as  stated,  is  not  valid.  If  Duessner  was  the 
general  agent  of  the  corporation,  then  his  declarations 
would  bind  it,  whether  made  at  the  time  the  contract  was 
entered  into  or  not.  The  objection  does  not  present  the 
question  as  to  the  nature  and  scope  of  the  agent's  authority, 
but  simply  challenges  his  authority  to  bind  the  corporation 
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by  declarations  not  made  when  the  contract  was  entered 
into.  There  may  be  cases  where  a  foreign  corporation  may 
be  bonnd  by  the  declarations  and  acts  of  an  agent  in  charge 
of  its  business  at  a  town  or  city,  and  we  can  not  say  that 
this  is  not  such  a  case.  Commercial^  &c.  Co.  v.  State^  ex  reh^ 
113  Ind.  331.  But,  however  this  may  be,  the  objection,  as 
stated,  simply  requires  us  to  decide  whether  any  agent 
other  than  the  one  who  made  the  contract  can  bind  the 
corporation  by  declarations  made  subsequent  to  the  con- 
tract, and,  as  it  is  certain  some  agent  may,  indeed  must, 
have  authority  to  so  bind  the  corporation  —  since  a  corpora- 
tion acts  only  by  agents  —  the  objection  is  not  well  taken. 

We  must,  of  course,  decide  the  case  upon  the  uncontra- 
dicted evidence  adduced  by  the  appellee,  since,  as  we  have 
again  and  again  decided,  we  are  bound  to  act  upon  the 
evidence  which  the  court  or  jury  deemed  trustworthy.  The 
question,  therefore,  is  this :  Is  there  evidence  directly 
proving,  or  from  which  it  may  be  justly  inferred,  that  the 
work  done  at  the  instance  of  the  appellee  was  one  of  reason- 
able necessity  ?  If  it  was  simply  a  work  of  convenience 
the  finding  can  not  stand,  for  matters  of  convenience  can 
not  take  a  case  out  of  the  statute.  The  evidence  of  the 
appellee  shows  that  he  was  employed,  as  a  stenographer, 
to  report  and  transcribe  the  evidence  given  on  the  trial  of 
the  case  of  Atkinson  ^.  The  Great  Southern  Railway 
Company^  and  T.  C.  Annabel  was  one  of  the  attorneys  in 
the  case.  The  motion  for  a  new  trial  was  overruled  on  the 
20th  day  of  January,  1883,  and  60  days'  time  given  in 
which  to  file  a  bill  of  exceptions.  In  the  following  month 
the  appellee  was  ordered  to  prepare  a  long-hand  report  of 
the  evidence.  This  work  he  completed  on  the  day  the  tele- 
gram was  deposited  in  the  appellant's  office,  which  was  on 
the  18th  day  of  March.  The  appellee  says  in  his  testimony 
that  from  the  time  the  transcript  was  ordered  until  it  was 
completed  *^he  put  in  every  moment  of  time  he  could." 
Annabel,  the  attorney,  lived  at  Goodland,  and  the  appellee 
at  Logansport.  The  judge  by  whom  the  bill  of  exceptions 
was  to  be  signed  was  holding  court  at  Lafayette.  This  is 
the  evidence  most  favorable  to  the  appellee,  and  our  judg- 


INDIANA,  1889.  665 


Telegraph  CJo.  v.  Yopst. 


ment  is  that  it  fails  to  show  a  reasonable  necessity  for  send- 
ing the  telegram  on  Sunday.  There  is,  npon  this  point,  an 
utter  failure  of  evidence,  for  the  utmost  effect  that  can  be 
assigned  the  testimony  is  that  the  sending  of  the  message 
was  a  matter,  not  of  necessity,  but  of  convenience.  For 
anything  that  appears,  the  trains  may  have  been  so  fre- 
quent as  to  have  enabled  the  appellee  to  have  readily 
accomplished  all  he  desired  by  sending  his  message  on 
Monday. 

It  does,  in  fact,  appear  that  the  attorney  did  get  the 
rer)ort  in  time  to  go  to  Lafayette,  and  have  his  bill  signed. 
It  does  not  appear  that  there  was  any  reason  why  the  mes- 
sage was  not  sent  on  Saturday,  and  the  clear  inference  is 
that  on  that  day  the  appellee  knew  when  the  report  w^ould 
be  completed.  The  burden  is  on  the  appellee  to  establish 
an  exception  to  the  general  rule  prescribed  by  the  statute, 
and  this  he  can  not  do  by  proving  facts  showing  simply  a 
matter  of  convenience.  His  proof,  at  all  events,  falls  far 
short  of  establishing  a  case  of  necessity.  Our  conclusion 
upon  this  point  is  fully  supported  by  authority.  Mueller 
V.  State,  76  Ind.  310;  Shaw  v.  Williams,  87  Ind.  158; 
JoTinson  v.  IrashurgTi,  47  Vt.  28 ;  McOrath  v.  Merwin, 
112  Mass.  467 ;  Connolly  v.  City  of  Boston,  117  Mass.  64. 

Under  the  rule  laid  down  in  Mueller  v.  Slate,  svpra,  the 
appellee  ought  to  have  done  on  Saturday  what  he  did  on 
Sunday. 

Judgment  reversed,  with  instructions  to  sustain  the 
appellant's  motion  for  a  new  trial. 

Petition  for  a  rehearing  overruled  April  5,  1889. 


Note. —  It  does  not  clearly  appear  under  which  of  the  Indiana  statutes 
this  case  arose  ;  whether  under  the  act  of  1885.  referred  to  in  the  note  to 
Hadley  v.  W,  U.  Tel,  Co,  ante,  p.  542,  or  in  the  earlier  act,  as  to  which  see 
W.  U,  Tel.  Co.  y.  McKibben,  ante,  p.  525. 

See  Index  to  this  and  to  previous  volume,  titles  "  Limiting  Time,"  **  Sun- 
day Contract,"  "Prepayment." 

In  Blakeney  v.  W.  U.  Tel  Co,,  decided  at  nisi  priua,  in  Evansville, 
Indiana,  according  to  an  editorial  in  22  Cent.  L.  J.  147,  it  was  held  that 
in  an  action  for  damages  for  non-deUvery  of  a  telegram,  the  addressee  can 
not  recover  for  mental  injury  alone. 
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Akin   v.  The  Western  Union  Telegraph   Company. 

Iowa  Supreme  Court,  June  10, 1888, 
(69  Iowa,  81.) 

Unbbpkated  telegram. — Burden  of  fboof.— Rxqht  of  addbebskb. 

A  principal  may  reoover  against  a  telegraph  oompany  for  negligence  in  the 

transmission  of  a  telegram  presented  by  his  brokers  in  relation  to  his 

business. 
In  case  of  an  unrepeated  message,  the  burden  is  upon  the  plaintiff  to  show 

that  the  mistake  occurred  bj  the  negligence  of  the  company  and  not  by 

some  uncontrollable  cause. 
As  bearing  on  the  question  of  his  good  faith  and  that  he  acted  upon  the 

dispatch,  the  addressee,  plaintiff,  held  properly  allowed  to  testify  how 

he  interpreted  the  teleg^ram  as  received  by  him. 

Appeal  from  Page  District  Court.    Action  for  damages 
for  error  in  transmission  of  telegram. 
Appeal  by  defendant  from  judgment  upon  verdict. 

W.  F.  Thvmmiel^  for  appellant. 

N,  B.  Moore^  for  appellee. 

Beck,  J.:  I.  The  plaintiff,  who  was  a  dealer  in  live- 
stock, sent  to  his  brokers,  William  Young  &  Co.,  Chicago, 
a  telegraphic  message,  in  the  following  language :  ^^  What 
will  fifteen  hundred  young  western  cattle,  corn-fed,  bring  ?  " 
The  brokers  gave  to  defendant  for  transmission  a  reply  to 
this  dispatch  in  these  words :  "If  good  quality,  five  eighty- 
five  to  six  cents."  The  reply  as  transmitted  and  delivered 
to  plaintiff  reads  as  follows :  "If  good  quality,  give  eighty- 
five  to  six  cents."  Upon  receiving  this  dispatch,  plaintiff, 
relying  thereon,  purchased  a  large  number  of  cattle,  giving 
therefor  $5.75  per  hundred  i>ounds.    He  understood  the 


IOWA,  1888.  667 


Akin  V.  Telegraph  Co. 


reply  to  direct  him  to  give  for  cattle  of  the  description 
specified  $5.86  to  $6  -per  hundred  pounds.  The  cattle  thus 
purchased  were  shipped  to  Chicago,  and  sold  by  his  brokers 
at  the  ruling  rate  for  such  cattle  —  $5.90  per  hundred 
X)Ounds.  The  reply,  as  written  by  the  brokers  and  delivered 
to  defendants,  correctly  stated  the  market  price  of  cattle  of 
the  quality  mentioned. 

Plaintiff  lost  $309.80  upon  the  shipment,  and  brings  this 
action  to  recover  that  sum.  The  reply  sent  by  the  brokers 
was  written  upon  paper  which  contained  a  printed  condition 
to  the  effect  that  the  defendant  "shall  not  be  liable  for 
mistakes  or  delays  in  the  transmission  or  delivery,  or  for 
non-delivery,  of  any  unrepeated  message,  whether  happen- 
ing by  negligence  of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  same."  The  message  in- 
volved in  this  case  was  not  repeated.  The  condition  printed 
upon  the  message  provides  that  defendant  may  charge  for 
repeating  a  message  one-half  the  regular  rate  in  addition 
thereto.  The  message  was  received  and  sent  subject  to 
these  conditions. 

II.  The  plaintiff  demurred  to  defendant's  answer.  The 
demurrer  was  sustained  as  to  the  fourth  count  of  the  answer, 
and  overruled  as  to  the  other  counts.  Of  the  ruling  sus- 
taining the  demurrer  to  the  fourth  count  of  the  answer 
defendant  now  complains.  This  count  pleaded,  as  a  defense, 
that  the  contract  for  the  transmission  of  the  message  was 
not  made  with  plaintiff,  but  with  his  brokers,  and  for  this 
reason  plaintiff  cannot  sue  thereon.  It  is  alleged  in  the 
count  that  the  contract  set  out  in  the  conditions  above  stated 
is  valid  and  enforceable.  Counsel  for  defendant  insists 
that  the  court  below  held  in  the  ruling  sustaining  the 
demurrer  that  it  was  not  competent  for  defendant  to  limit  its 
liability  by  the  conditions  of  the  contract.  It  clearly 
appears  that  the  court  below  did  not  intend,  and  indeed  did 
not  make,  any  such  ruling.  It  was  held  therein,  and  noth- 
ing more,  that  plaintiff  could  maintain  the  action  for  the 
mistake  in  transmitting  to  him  the  reply  of  his  brokers. 
Other  counts  of  the  demurrer,  raising  the  very  point  which 
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counsel  claim  was  decided  by  the  rnling  a 
coant  of  the  answer,  were  overruled.  It 
appears  that  the  ruling  complained  of  by  c 
made. 

m.  The  plaintiff  testified  that  the  diipal 
directed  him  to  give  from  15.85  to  80  per  1 
for  the  cattle.  To  this  evidence  defendant 
renews  his  objection  in  this  court.  We  thiu 
competent.  It  tends  to  show  plaintiff's  goo 
chasing  the  cattle  at  the  price  he  gave  for  t 
he  acted  upon  the  dispatch  in  making  his  p 
evidence  does  not  bear  upon  the  question  whe 
iff,  in  the  exercise  of  onlinaiy  diligence  ai 
was  aiithorizod  to  interpret  the  language  o 
as  he  did.  That  question  was  not  affected  by 
and  defendant  was  free  to  establish,  in  a  pre 
the  dispatch  was  not  capable  of  being  under 
narily  Intelligent  men  as  plaintiff  underatoot 

IV.  The  District  Court  gave  to  the  jury 
among  other,  instructions: 

"(1)  That  the  burden  of  proof  is  on  thepU 
Ilsh  his  claim  or  cause  of  action  against  the 
alleged  in  his  petition,  and  before  he  would 
recover  he  must  prove,  by  a  preponderance  oi 
that  he  sent  and  received  the  messace  de.'*cH> 
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of  mistakes  occurring  through  or  on  account  of  negligence 
or  carelessness  of  the  agents  or  employes  of  the  defendant, 
i^'otwithstanding  this  regulation  or  special  agreement,  it 
would  be  the  duty  of  the  defendant  to  employ  skilful 
operators,  use  proper  instruments,  and,  through  its  agents 
and  employes,  to  exercise  ordinary  and  reasonable  care  in 
the.  transmission  of  messages  ;  and  in  this  case,  if  you  find 
and  believe  from  the  evidence  that  there  was  a  mistake 
made  by  the  defendant  in  the  message  sent  by  said  young 
&  Co.  to  the  plaintiff,  and  that  the  plaintiff  relied  and  acted 
on  the  message  as  he  received  it  from  the  hands  of  the 
defendant,  and  has  sustained  damages  thereby,  then  you 
should  find  for  the  plaintiff,  unless  you  find  that  said  mis- 
take was  occasioned  by  and  through  some  uncontrollable 
cause,  which  a  skilful  operator,  by  the  use  of  ordinary  and 
reasonable  care,  could  not  have  avoided ;  and  the  burden 
would  be  on  the  defendant  to  show  that  the  mistake  was 
caused  by  some  uncontrollable  cause,  which  a  skilful  oper- 
ator, with  a  good  instrument,  with  reasonable  care  and  cau- 
tion, could  not  have  avoided." 

This  instruction  holds,  in  effect,  that  plaintiff  is  entitled 
to  recover  upon  showing,  with  other  matters  which  need  not 
be  mentioned,  that  the  defendant's  employes  made  the  mis- 
take shown  in  the  pleadings  and  evidence ;  that  the  condi- 
tion of  the  contract  for  the  transmission  of  the  message 
relieved  defendant  of  liability  for  mistakes  occurring  from 
uncontrollable  causes,  but  did  not  exempt  it  from  liability 
for  the  negligence  of  its  employes  ;  and  that  the  burden  of 
proof  rests  upon  defendant  to  show  that  the  mistake 
occurred  from  uncontrollable  causes.  This  instruction,  in 
this  regard,  is  in  conflict  with  the  doctrine  announced  by 
this  court  many  years  ago,  and  ever  since  recognized,  in 
Sweailand  v.  Illinois  &  Mississippi  Tel.  Co.^  27  Iowa,  433. 
The  condition  of  the  contract  for  transmission  of  the  mes- 
sage in  that  case  is  substantially  like  the  one  involved  in 
this.  This  court  then  held  that  'Hhe  plaintiff,  to  recover, 
must  prove  something  more  than  a  mistake  and  damage. 
He  must  show  that  the  mistake  was  caused  by  the  fault  of 
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the  defendant,  and  that  it  might  have  been  avoided  if  the 
defendant's  instruments  had  been  good  ones,  and  if  defend- 
ant's agent  had  possessed  the  requisite  skill,  and  exercised 
the  proper  care  and  diligence,  in  respect  to  the  transmission 
and  receipt  of  the  message  in  question." 

The  instruction  above  quoted  not  only  imposes  liability 
upon  defendant  upon  simple  proof  of  the  mistake,  without 
evidence  of  negligence,  ^but  imposes  upon  defendant  the 
burden  of  proving  that  there  was  no  negligence,  for  the 
reason  that  the  mistake  occurred  through  uncontrollable 
cause.  It  makes  the  defendant  liable  without  proof  of  neg- 
ligence, and  does  not  permit  escape  of  liability,  except 
upon  proof  made  by  defendant  that  there  was  no  negligence. 
The  instruction  is  not  only  in  conflict  with  the  prior  deci- 
sion of  this  court,  but  is  clearly  wrong  upon  principle. 

For  the  errors  in  it,  the  judgment  of  the  District  Court  is 

BEYEBSED. 


«< 


NoTR, — See  Indbjl  to  this  and  to  preTious  Tolmne,  titles 
bility ;  **  "  Burden  of  Proof ;  '*  Beceiver  or  Addreasee."    See  notes,  vol.  1. 
pp.  89, 44,  82. 

See  note  to  next  case ;  also  to  TF.  l^  TeL  Co.  v.  JjongwiU^  po9i. 

In  Bawter  y.  Domimon  7W.  Cb.,  87  Upper  Canada,  Q.  B.  470  (1875),  hM 
4hat  a  telegraph  company  was  not  liable  for  non-transmission  of  an  unre- 
peated  message. 

In  Clarence  Oold  Mining  Co.  ▼.  MontrecU  TeL  Co.,  8  Qoebec  Law 
Beports,  04  (1881),  held  that  the  sender  of  a  telegram  is  bound  by  the  printed 
conditions  in  the  blank  which  he  uses. 
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Habkness  V.  The  Western  Union  Tel^baph  Company. 

Iowa  Supreme  Courts  Oct,  £6, 18S7. 

(78  Iowa,  190.) 
Delay  of  half-ratb  telegram. 

A  dispatch  was  deliyered  by  one  agent  of  plaintiff  to  the  defendant  for 
trazismission  to  another  agent  of  plaintiff,  in  the  plaintiff's  business. 
Held,  that  plaintiff  conld  reoover  the  damages  sustained  by  her  by  reason 
of  negligent  delay  in  transmission. 

The  dispatch  not  being  delivered  until  three  days  after  it  wasiyresented  for 
transmission,  and  the  delay  being  unexplained,  held  that  negligence  was 
properly  found. 

The  usual  stipulation  limiting  the  liability  of  telegraph  companies  in 
respect  to  half-rate  messages  does  not  protect  them  against  the  conse- 
quences of  their  own  negligence. 

Case  of  this  series  cited  in  opinion :  MamriOe  v.  W,  U,  Tel.  Co,^  toL  1» 
p.  92. 

Appeal  from  District  Court,  Montgomery  coimty. 

Action  for  damages  caused  by  negligent  delay  in  trans- 
mission of  telegram.  Appeal  by  defendant  below  from  judg- 
ment ni>on  trial  by  court  without  jury, 

W.  F.  Thwnmiely  for  apx)ellant. 

F.  P.  OreenZeej  for  appellee. 

Seevebs,  J. :  The  material  facts  are  that  the  plaintiff 
is  a  resident  of  the  State  of  Iowa,  and  had  a  suit  pending 
in  the  State  of  Nebraska,  which  it  was  expected  would  be 
reached  for  trial  on  the  13th  day  of  October,  1884.  W.  C. 
Sloan,  one  of  the  plaintifTs  attorneys,  was  a  resident  of  the 
State  of  Nebraska,  and  A.  M.  Walters  was  also  her  attor- 
ney, who,  however,  was  a  resident  of  the  State  of  Iowa. 
Both  said  attorneys  were  exx)ected  to  take  part  in  the  trial 
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of  the  suit.  The  plaintifE  intended  to  start  from  her  home 
in  Iowa  with  her  witnesses  and  attorney  on  the  morning  of 
the  29th  of  October,  so  that  she  could  be  present  when  the 
case  was  called  for  trial  on  the  following  day.  During  the 
night  of  the  27th  of  October  a  message  was  delivered  to  the 

defendant  in  these  words : 

« 

"  FAntHOUNT,  Neb.,  October  5,  1884. 
"7b  A,  M,  Walters,  ViUisoa,  Iowa:   Do  not  oome  till  November  5th. 
Court  adjourned  till  then.  W.  C.  Sloak." 


Such  message  was  a  half -rate  or  night  message,  and  Sloan 
paid  the  defendant  40  cents  for  transmitting  the  same. 
The  message  was  received  at  Villisca,  October  28th,  about 
1  o'clock  A.  M.,  at  which  place  Walters  resided,  but  was 
not  delivered  to  him  until  October  31st.  Plaintiff  started 
to  Nebraska  on  October  29th,  with  her  witnesses  and 
attorneys,  and  thereby  incurred  expenses  which  she  paid, 
and  this  action  is  brought  to  recover  the  same  of  the 
defendant,  who  had  no  knowledge  for  what  purpose  the 
message  was  sent,  other  than  is  disclosed  on  its  face.  Nor 
had  the  defendant  any  knowledge  that  Sloan  was  acting 
for  the  plaintiff,  or  that  she  had  a  suit  pending  in  Nebraska. 
The  contract  was  made  with  Sloan,  and  is  attached  to  the 
message,  the  material  portion  of  which  is  as  foUows : 

"  Form  No.  45. 

"THE  WESTERN  UNION  TELEGRAPH  COMPANY. 

*'  NlQHT  MSSSAaE. 

*'The  business  of  telegraphing  is  subject  to  errors  and  delays,  arising 
from  causes  which  cannot  at  all  times  be  guarded  against,  including  some- 
times negligence  of  servants  and  agents  whom  it  is  necessary  to  employ. 
Errors  and  delays  may  be  prevented  by  repetition,  for  which,  during  the 
day,  half-price  extra  is  charged  in  addition  to  the  full  tariff  rates. 

•*  The  Western  Union  Telegraph  Company  will  receive  messages,  to  be 
sent  without  repetition  during  the  night,  for  delivery  not  earlier  than  the 
morning  of  the  next  ensuing  business  day,  at  reduced  rates,  but  in  no  case 
for  less  than  twenty-five  cents  tolls  for  a  single  message,  and  upon  the 
express  condition  that  the  sender  will  agree  that  he  will  not  claim  damages 
for  errors  or  delays  or  for  non-delivery  of  such  messages  happening  from 
any  cause,  beyond  a  sum  equal  to  ten  times  the  amount  paid  for  transmit- 
sion,  and  that  no  claim  for  damages  shall  be  valid  unless  presented  in 
writing  within  thirty  days  after  sending  the  message.** 
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I.  It  is  objected  that  the  court  erred  in  rendering  judg- 
.  ment  for  the  plaintiJBf,  because  the  message  was  neither 

sent  by  nor  to  her,  and  no  contract  was  made  with  her 
The  court  was  justified  in  finding  that  both  Sloan  and 
Walters  were  the  agents  and  attorneys  of  the  plaintiff, 
and  that  the  telegram  was  sent  by  one  of  them,  and  received 
by  the  other,  for  the  use  and  benefit  of  the  plaintiff. 
Therefore,  she  may  well  be  said  to  be  an  undisclosed  prin- 
cipal, and  in  such  case  we  understand  the  rule  to  be  that 
such  principal,  as  the  ^'ultim  ate  party  in  interest,  is  entitled, 
against  third  persons,  to  all  advantages  and  benefit  of  such 
acts  and  contracts  of  his  agents,"  and  the  principal  may 
sue  in  his  own  name  on  the  contract.  Story  Ag.,  §  418 ; 
Insurance  Co.  v.  Allen^  116  Mass.  398 ;  Gage  v.  Stimson^ 
26  Minn.  64  ;  S.  C,  1  N.  W.  Rep.  806.  The  fact  that  the 
defendant  had  no  knowledge  that  the  plaintiff  was,  in  fact, 
principal,  and  that  the  telegram  was  sent  for  her  use  and 
benefit,  is  immaterial,  except  that  it  may  be  true  that  the 
defendant  may  set  up  as  a  defense  any  matters  that  would 
constitute  a  defense  if  the  suit  was  brought  in  the  name  of 
the  agent,  which  occurred  prior  to  the  disclosure  of  the 
principal. 

II.  It  is  insisted  that  the  court  erred  in  finding  that  the 
defendant  was  negligent  in  failing  to  deliver  the  telegram 
earlier  than  it  did.  It  will  be  observed  that  the  telegram 
was  received  by  the  agent  of  the  defendant  at  Villisca, 
Iowa,  on  the  morning  of  the  twenty-eighth  of  October,  and 
that  it  was  not  delivered  until  the  thirty-first  day  of  that 
month.  The  court  was  justified  in  finding  that  defendant 
was  negligent,  because  no  excuse  whatever  for  the  failure 
to  deliver  the  telegram  on  the  twenty-eighth  day  of  October 
is  given.  The  delay  was  such  as  to  cast  on  the  defendant 
the  burden  of  explaining  the  cause  of  the  delay. 

in.  It  is  insisted  that  the  contract  limits  the  liability  of 
the  defendant,  and  that  the  recovery  cannot  exceed  such 
limit.  It  has  been  held  that  it  is  competent  for  a  telegraph 
company  to  restrict  its  liability,  as  was  done  in  this  case, 
but  that  it  cannot  contract  against  its  own  negligence  in 
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failing  to  transmit  and  deliver  the  message.  Smeailavd  v. 
Ill,  &  Miss.  TeUgraph  Co.^  27  Iowa,  433 ;  ManviUe  t. 
West.  XT.  Telegraph  Co.,  37  id.  214.  But  it  is  nrged  that 
the  contract  was  made  with  Sloan,  and  that  he  can  only 
recover  the  amount  stipulated  in  the  contract,  for  the  reason 
that  the  money  expended  by  him  was  the  amount  paid  for 
the  message,  and  that  this  is  the  extent  of  the  plaintiff's 
recovery,  for  the  reason  that  she  is  an  undisclosed  princi- 
pal, and  not  known  in  the  transaction.  We  do  not  concur 
in  this  proposition,  but  think  that,  as  the  telegram  was 
sent  and  received  for  the  benefit  and  use  of  the  plaintiff, 
she  may  recover  such  damages  as  she  has  sustained,  sub- 
ject only  to  any  payments  in  liquidation  of  damages  made 
by  the  defendant  to  Sloan  prior  to  the  time  defendant  had 
knowledge  that  the  telegram  was  sent  for  the  use  of  the 
plaintiff,  and  that  she  was  the  principal  in  the  transaction. 
IV.  It  is  further  insisted  that  the  plaintiff  recovered 
$24.52  more  than  in  any  event  she  was  entitled  to.  We 
deem  it  sufficient  to  say  we  cannot  concur  in  this 
proposition.  Apfibmed. 


Note. — See  Indbz  to  this  and  to  preyious  volume,  titles :  ''limitiiig  lia- 
bility ; "  *'  Half-rate  Messages ; "  '<  Damages." 

See  note,  vol.  1,  p.  99. 

In  addition  to  this  and  the  preceding  case,  see  the  foUowing  Iowa  cases 
in  vol.  1,  upon  the  liability  of  telegraph  companies  as  carriers  of  dispatches : 
ManvOle  v.  W.  U,  Tel,  Co.,  p.  92;  Turner  v.  Bawkeye  TeL  Co.,  p.  908; 
Given  v.  W.  U.  Tel.  Co.,  p.  766 ;  Pennington  v.  W.  U.  TeL  Co.,  p.  SS4. 
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Westebn  TJinoN  Telegraph  Company  v.  Jesse  C. 

Cball. 

Kaiuas  Supreme  Court,  Jan,,  1888, 

(88  Kan.  679.) 

Unbepeated  message.—  Gboss  neolioencb. 

A  telegraph  oompanj  cannot,  by  stipnlfttiosfi  contained  in  its  printed 
blanks,  avoid  its  liability  for  gross  negligence  in  the  transmission  of  dis- 
patches. 

Three  errors  in  a  telegram  of  nine  words,  there  being  no  electrical  disturb- 
ance, held,  prima  facie  proof  of  gross  negligence. 

Cases  of  this  series  cited  in  opinion  :  Tyler  y,  W,  U.  Tel.  Co,,  vol.  1,  p.  14 ; 
Tel.  Co,  V.  Oriswold,  vol.  1,  p.  S^  ;  W.  U,  Tel,  Co,  v.  Tyler,  vol.  1,  p. 
115;  SarUett  v.  W,  U,  Tel,  Co.,  vol.  1,  p.  46  ;  Candee  v.  W,  U,  Tel,  Co,, 
vol.  1,  p.  W;  Ayer  v.  W.  U,  Tel,  Co,,  poet;  Turner  v.  Hawkeye 
Tel.  Co,,  voL  1,  p.  308. 

Commissiokeb's  decision.  Appeal  by  defendant  below 
from  a  judgment  rendered  in  District  Court,  Atchison 
county,  in  an  action  for  damages  for  erroneous  transmission 
of  a  telegram. 

The  facts  api)ear  in  the  opinion. 

Waggener,  Martin  &  Orr^  for  plaintifl  in  error. 

Tomlinson  &  Edtorij  for  defendant  in  error. 

Holt,  C.  :  On  September  19,  1883,  Jesse  C.  Crall,  the 
defendant  in  error,  by  his  son  and  agent,  Graham  Crall, 
delivered  to  the  defendant  comi)any,  at  Atchison,  Kan.,  the 
following  message,  leaving  out  printed  matter,  etc. : 

**  7\>  J.B.  Smith,  Eeq.,  Eiureka,  Kaneae :  Ship  Bones,  sulky,  and  trap 
to  Valley  Falls,  immediately.  Gbaham  Crall." 
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The  message  received  by  Smith  on  the  same  day,  at 
Eureka,  omitting  printed  matter,  etc.,  was  as  follows: 

"  Toi/.  B.  Smith:  Ship  Bones,  sulky,  and  traps  to  Neosha  Falls,  imme- 
diately. Graham  Cbolt.*' 

*' Bones"  was  the  name  of  a  trotting  horse  owned  by 
Crall,  and  at  that  time  in  charge  of  Smith  at  Enreka.  He 
immediately  shipped  the  horse,  sulky,  and  traps  to  Neosha 
Falls,  where  they  remained  several  weeks  before  Crall 
ascertained  where  they  were.  Smith,  being  only  temporarily 
in  charge  of  the  horse,  left  Eureka,  and  Crall  had  no  com- 
munication from  him,  nor  did  he  know  his  whereabouts, 
until  after  the  horse  was  found  at  Neosha  Falls,  although 
he  made  diligent  inquiry  for  him.  Trial  was  had  at  the 
January  term,  1886,  in  the  Atchison  District  Court,  and,  a 
jury  being  waived,  the  court  specially  found  that  the  mes- 
sage in  the  dispatch  was  very  plainly  written,  in  a  large 
round  hand,  so  that  no  word  in  it  could  have  been  mistaken 
for  any  other  word,  if  examined  even  with  the  slightest 
care ;  that  the  weather  was  fair  and  pleasant  on  and  during 
all  of  the  day  on  which  the  said  dispatch  was  sent,  both  at 
Atchison  and  Eureka,  and  that  there  was  no  evidence  of 
any  electrical  disturbance  at  any  place  on  the  line  between 
said  points.     The  seventh  finding  of  fact  is  as  follows : 

''There  is  no  similarity  in  the  telegraphic  symbols  or 
characters,  nor  in  the  sound  made  by  the  instrument  in 
forming  said  symbols  or  characters,  between  the  words, 
'Valley'  and  'Neosha,'  and,  there  being  no  electrical 
disturbance,  the  three  mistakes  in  the  transmission  of  said 
message  were  the  result  of  the  gross  negligence  of  the 
defendant's  operators,  or  the  gross  negligence  of  the  defend- 
ant in  keeping  instruments  and  appliances  that  were  out  of 
order,  and  not  in  proper  condition  for  use." 

Crall  brought  his  action  against  the  telegraph  company 
for  the  expense  of  keeping  the  horse,  loss  of  its  use,  etc. ; 
judgment  was  rendered  for  the  plaintiflf  for  $136.10,  and 
costs.     The  defendant  company  brings  the  case  here  for 


KANSAS,  1888.  577 


Telegraph  Co.  v.  Crall. 


review.  For  a  defense  the  defendant  relied  upon  the  con- 
tract printed  above  the  message  sent  by  Graham  Crall.  It 
is  as  follows : 

•*  THE  WESTERN  UNION  TELEGRAPH  COMPANY. 

**  AU  messages  by  this  company  are  subject  to  the  following  terms : 

"  To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should 
order  it  repeated ;  that  is,  telegraphed  back  to  the  originating  office  for 
oomparison.  For  this,  one-half  the  regular  rate  is  charged  in  addition.  It 
ia  agreed  between  the  sender  of  the  following  message  and  this  company 
that  said  company  shall  not  be  liable  for  mistakes  or  delays  in  the  trans- 
miflBion  or  delivery,  or  for  non-delivery,  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  servants  or  otherwise,  beyond  the 
axnofont  received  for  sending  the  same ;  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  non-delivery  of  any  repeated  message 
beyond  fifty  times  the  sum  received  for  sending  the  same,  unless  specially 
insured,  nor  in  any  case  for  delays  arising  from  unavoidable  interruption 
in  the  working  of  its  lines,  or  for  errors  in  cipher  or  obscure  messages. 
And  this  company  is  hereby  made  the  agent  of  the  sender,  without  liabil- 
ity, to  forward  any  message  over  the  lines  of  any  other  company  when 
neoessazy  to  reach  its  destination. 

''  Correctness  in  the  transmission  of  a  message  to  any  point  on  the  lines 
of  this  company  can  be  insured  by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium  thereon,  at  the  foUowing  rates, 
in  addition  to  the  usual  charge  for  repeated  messages,  viz. :  One  per  cent. 
for  any  distance  not  exceeding  1,000  miles,  and  two  per  cent,  for  any 
greater  distance.  No  employe  of  the  company  is  authorized  to  vary  the 
foregoing. 

"No responsibility  regarding  messages  attaches  to  this  company  until 
the  same  are  presented  and  accepted  at  one  of  its  transmitting  offices ;  and, 
if  a  message  is  sent  to  such  office  by  one  of  the  company's  messengers,  he  acts 
for  that  purpose  as  the  agent  of  the  sender. 

"  Messages  wiU  be  delivered  free  within  the  established  free  delivery 
limits  of  the  termmal  office.  For  delivery  at  a  greater  distance,  a  special 
charge  wiU  be  made  to  cover  the  costs  of  such  delivery. 

*'  The  company  will  not  be  liable  for  damages  in  any  case  where  the 
claim  is  not  presented  in  writing  within  sixty  days  after  sending  the  me&- 


Immediately  above  the  dispatch,  in  print  was : 

"Send  the  following  message,  subject  to  the  above  terms,  which  are  hereby 
agreed  to.** 

The   defense  the   telegraph   company   interposed  will 

require  an  examination  of  the  legal  effect  of  this  contract, 
VOL.  II — 37. 
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to  determine  the  liability,  if  any,  of  the  defendant  to  the 
plaintiff.  In  the  first  place,  it  is  well  enough  to  consider 
the  circumstances  under  which  such  contracts  are  usually 
made.  The  demand  for  haste  and  dispatch,  upon  which 
the  business  of  telegraphy  is  based,  virtually  compels  the 
sender  of  a  message  to  accept  the  terms  offered ;  often  he 
has  no  choice  in  the  selection  of  the  company  to  do  the 
work  required,  and  then,  a  single  message  is  of  compari- 
tively  little  interest  to  the  company —  simply  the  remuner- 
ation for  sending  it — ^while  it  may  be  of  great  importance 
to  the  sender.  He  would  probably  have  his  right  of  action 
against  the  company  to  compel  it  to  make  a  reasonable  con- 
tract with  him,  for,  to  a  certain  extent,  telegraph  com- 
panies are  qvusi  public  servants,  and  owe  the  public  cer- 
tain duties,  as  they  can  exercise  the  right  of  eminent 
domain,  and  receive  franchises.  But  he  does  not  wish  to 
be  forced  to  compel  it  to  make  a  fair  and  reasonable  con- 
tract ;  his  object  is  to  have  his  message  sent  promptly,  and 
he  would  therefore  accept  hard  conditions  at  the  hands  of 
the  company,  rather  than  delay  his  business,  and  seek 
redress  in  the  courts.  Under  such  circumstances  the  par- 
ties are  not  dealing  on  an  equal  footing.  When  the  com- 
pany has  such  an  advantage,  in  consequence  of  the  nature 
of  its  employment,  it  can  easily  dictate  terms.  It  should 
not,  however,  be  sustained  in  treating  its  patrons  unfairly 
and  inequitably,  and  supported  in  unconscionable  contracts 
made  under  such  circumstances.  Telegraph  Co.  v.  Graham^ 
1  Col.  230 ;  Tyler  T.  Telegraph  Co.,  60  111.  421 ;  Gray  on 
Communication  by  Telegraph,  §  48. 

Was  the  contract  itself  a  valid  one  ?  It  is  not  claimed 
by  the  defendant  in  error  that  the  telegraph  company  is  an 
insurer  of  a  message  sent,  nor  that  it  cannot  make  reason- 
able regulations  for  carrying  on  its  own  business,  but  it  is 
urged  that  a  telegraph  company  can  not  by  contract  exempt 
itself  from  all  liability  that  may  arise  by  reason  of  its  own 
negligence  in  failing  to  provide  suitable  mstruments,  or 
from  negligence  of  its  operators  and  servants.  He  cites  a 
long  list  of  authorities  that  apparently  support  this  con- 
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tention.  However,  in  disposing  of  this  matter  it  is  not 
necessary  to  pass  upon  the  question  urged,  for,  in  this  case, 
it  is  found  by  the  court  that  the  defendant  company  was 
guilty  of  gross  negligence.  The  provision  in  the  contract 
that  the  company  will  not  be  held  liable  for  unrepeat.ed 
messages,  happening  by  negligence  of  its  servants,  beyond 
the  amount  received  for  the  sending  of  the  same,  is  not 
valid  to  relieve  it  from  liability  against  its  own  gross  neg- 
ligence. It  is  the  duty  of  the  telegraph  company,  when  it 
receives  a  message,  and  the  money  therefor,  from  the 
sender,  to  exercise  care  and  diligence  in  transmitting  it 
promptly  and  accurately.  No  contract  should  be  sustained 
by  the  courts  which  would  excuse  it  from  gross  negligence 
or  wilful  misconduct  in  performing  a  service  tindertaken 
for  another  for  hire.  The  current  of  authorities  to  sustain 
this  principle  is  unbroken.  The  interests  are  many  and 
varied,  depending  upon  the  proper  performance  by  it  of  the 
work  it  assumes ;  and  it  is  against  public  i)olicy  that  it 
should  be  allowed  to  stipulate  for  exemption  from  the  exer- 
cise of  care  and  diligence  in  this  duty,  which  it  has  volun- 
tarily taken  upon  itself.  This  rule  does  not  make  the  tele- 
graph company  an  insurer,  but  it  does  prevent  it  from 
evading^  its  liabilities  for  its  errors  arising  from  gross  negli- 
gence. Telegraph  Co.  t.  ChHswold,  37  Ohio  St.  301 ;  Tele- 
graph  Co.  t.  Tyler^  74  111.  168 ;  Sweatland  v.  Telegraph 
Co.^  27  Iowa,  433 ;  BarOeU  t.  Telegraph  Co.,  67  Me.  460; 

Telegraph  Co.  v.  Oraham,  1  Col.  230 ;  Candee  r.  Tele- 
graph Co.,  34  Wis.  471 ;  Ellis  v.  Telegraph  Co,^  95  Mass. 
226 ;  Ayer  y.  Telegraph  Co.^  79  Me.  496  ;  same  case,  10 
Atl.  Rep.  495. 

Was  the  telegraph  company  guilty  of  gross  negligence  ? 
It  is  so  found  by  the  court  below,  and  we  think  the  findings 
are  abundantly  supported  by  the  evidence  in  the  case.  In 
a  message  containing  nine  words,  besides  the  address  and 
signature  of  the  sender,  there  were  three  mistakes ;  it  was 
sent  over  defendant's  own  line,  on  a  fair  day,  in  which 
there  were  no  electrical  or  atmospherical  disturbances  ;  and 
the  court  especially  found  that  there  was  no  similarity  in 
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the  sounds,  symbols,  and  characters  used  in  telegraphy  for 
the  words,  "Valley"  and  ''Neosha."  There  is  no  good 
reason,  in  the  absence  of  atmospherical  or  electrical  dis- 
turbances, why  the  message  should  not  have  been  trans- 
mitted exactly  as  it  was  received.  The  art  of  telegraphy 
has  been  reduced  to  comparative  exactness  and  certainty, 
and  it  was  only  by  the  gross  carelessness  of  the  operator, 
or  the  culpable  imperfections  of  the  instruments  and  appli- 
ances of  the  company,  that  such  a  mistake  could  have  been 
made  in  transmitting  the  message  so  short  a  distance  upon 
a  calm,  fair  day. 

There  is  no  testimony  introduced  in  this  case  by  the 
defendant  company,  and  we  presume  the  mere  production 
of  the  mutilated]  message  would  have  been  sufficient  to 
establish  the  gross  carelessness  of  the  defendant.  It  would 
have  thrown  the  burden  of  proof  upon  the  defendant  to 
excuse  or  explain  its  mistakes.  Oriswold  v.  TeUgraph  Co.y 
37  Ohio  St.  301 ;  BittenTiouse  v.  Telegraph  Co,,  44  N.  Y. 
263 ;  BaZdwin  v.  Telegraph  Co.,  45  id.  744 ;  Telegraph  Co. 
V.  Carew,  15  Mich.  625  ;  Telegraph  Co.  v.  Meek,  49  Ind.  63 ; 
Turner  T.  Telegraph  Co.,  41  Iowa,  458.  The  plaintiff  did 
prove  in  addition  that  the  weather  was  &vorable  for  the 
use  of  defendant's  wires  and  instruments. 

We  believe  that  the  findings  of  the  court  are  sustained 
by  ample  testimony,  showing  gross  negligence  on  the  i>art 
of  the  company,  and  that  the  contract,  urged  as  a  defense 
by  the  defendant,  is  of  no  legal  force  whatever,  when  it  is 
attempted  thereby  to  relieve  the  company  of  its  gross 
negligence. 

We  recommend  that  the  judgment  be  affirmed. 

By  the  Coubt  :    It  is  so  ordered. 

All  the  justices  concurring. 


Note. — Upon  the  rehearing  of  this  case,  reported  89  Elan.  680,  the  onlj 
question  considered  was  as  to  the  allowance  of  certain  damages  based  on 
anticipated  gains  and  profits.  They  were  held  to  be  speculative  and  dis- 
aUowed. 

See  Index  to  this  and  to  previous  volume,  title  "  TJmltang  Liability.' 
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Also,  upon  the  same  sabject,  notes  at  page  09  of  vol.  1,  and  note  to  KU^ 
V.  W.  U.  Tel.  Co.,  post 

See  note  to  West  ▼.  W.  U,  Tel.  Co.,  post,  for  other  Kansas  cases. 

This  case  is  cited  in  the  following  cases  in  this  yolume :  Weet  t.  W.  U, 
Td.  Co.:  W,  U,  TO.  Co,  T.  HoweU. 


The  Western  Union  Telegraph  Company  v.  Oeobos 

W.  Howell. 

KaneoM  Supreme  Court,  March  10, 1S88, 
(88  Kan.  685.) 

EBBOB  in  TKIilBnBAM.—QBOaB  NBQLIOBNai 

• 

(Head  note  by  the  ooort): 

When  a  message  is  delivered  to  a  telegraph  oominny  for  transmission,  very 
plainly  written,  and  could  not  be  mistiUceh  by  any  person  possessing 
ordinary  eyesight  who  would  examine  it  with  ordinary  care,  and  there 
is  a  mistake  in  the  transmission  and  a  mistake  is  f  eured  by  the  person 
who  received  it,  and,  at  his  request,  the  agent  at  the  place  where  it  is 
received  inquires  at  two  relay  stations  if  the  message  is  correctly  sent, 
and  is  assured  from  both  stations  that  it  is,  and  there  is  no  explanatory 
or  exculpatory  evidence  offered  on  behalf  of  the  telegraph  company,  a 
finding  of  the  trial  court  that  the  company  is  guilty  [of  gross  negligence 
is  supported  by  sufficient  evidence. 

Cases  of  this  series  cited  in  opinion :  W.  U.  Tel.  Co.  v.  CraU,  ante,  p.  676  ; 
Becker  y.  W.  U.  Tel.  Co.,  vol.  1,  p.  887. 

Error  from  Atchison  District  Court. 

Action  for  damages  caused  by  error  in  transmission  of  a 
telegram. 

The  action  was  tried  by  the  court  without  a  jury. 

The  court  made  the  following  special  findings  of  fact  and 
conclusions  of  law : 

"conclusions  of  fact. 

**1.  On  and  before  and  after  April  8,  1886,  the  plaintiff 
was  the  owner  of  a  team  of  horses  of  about  the  value  of 
$800.00,  which  team  was  then  at  his  place  of  residence  at 
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Downs,  Osborne  connty,  E^ansas,  where  he  was  engaged  in 
the  Inmber  business  with  Howell  Bros.  On  said  day  he 
was  at  Omaha,  Nebraska,  and  desired  to  reach  his  home  at 
Downs,  by  way  of  Salem,  in  Jewell  county,  Kansas.  He 
went  to  the  transmitting  office  of  the  defendant  at  Omaha, 
and  wrote  upon  a  blank  lumished  by  defendant  a  message, 
which,  together  with  the  printed  matter  thereon,  reads  as 
follows : 

"  Form  No.  2. 

"  THE  WESTERN  UNION  TELEGRAPH  COMPANY. 

'*  AU  messages  taken  by  this  oompanj  are  subject  to  the  foUowing 
terms: 

"To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should 
order  it  repeated ;  that  is,  telegraphed  back  to  the  originating  office  for 
comparison.  For  this,  one-half  of  the  regular  rate  is  charged  in  addition. 
It  is  agreed  between  the  sender  of  the  following  message  and  this  company 
that  said  company  shall  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  non-delivery,  of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants,  or  otherwise,  beyond  the  amount 
received  for  sending  the  same ;  nor  for  mistakes  or  delays  in  the  trans^ 
mission  or  delivery,  or  for  non-delivery,  of  any  repeated  message,  beyond 
fifty  times  the  sum  received  for  sending  the  same,  unless  specially  insured ; 
nor  in  any  case  for  delays  arising  from  unavoidable  interruption  in  the 
workings  of  its  lines,  or  for  errors  in  cipher  or  obscure  messages.  And 
this  company  is  hereby  made  the  agent  of  the  sender,  without  liability,  to 
forward  any  message  over  the  lines  of  any  other  company  when  necessary 
to  reach  its  destination. 

"  Correctness  in  the  transmission  of  messages  to  any  point  on  the  lines 
of  this  company  can  be  insured  by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium  thereon  at  the  following  rates, 
in  addition  to  the  usual  charge  for  repeated  messages,  viz.:  One  per  cent, 
for  any  distance  not  exceeding  1,000  miles,  and  two  per  cent,  for  any 
greater  distance.  No  employe  of  the  company  is  authorized  to  vary  the 
foregoing. 

*'  No  responsibility  regarding  messages  attaches  to  this  company  until 
the  same  are  presented  and  accepted  at  one  of  its  transmitting  offices ;  and 
if  a  message  is  sent  to  such  office  by  one  of  the  company*s  messengers,  he 
acts  for  that  purpose  as  the  agent  of  the  sender. 

'*  Messages  will  be  delivered  free  within  the  established  free-delivery 
limits  of  the  terminal  office.  For  delivery  at  a  greater  distance  a  special 
charge  will  be  made,  to  cover  the  cost  of  such  delivery. 

'*The  company  will  not  be  liable  for  damages  in  any  case  where  the 
claim  is  not  presented  in  writing  [within  sixty  days  after  sending  the 
message. 

**Thos.  T.  Eckert,  General  Manager,         NoRvm  Qreen,  President 
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"Send  the  following  message,  subject  to  the  above  terms,  which  are 
hereby  agreed  to : 

"  April  8,  1886. 
**  To  Howell  Bros.,  Downs,  Kansas :  Have  my  team  and  a  double  car- 
riage in  Salem  by  Thursday  noon. 

"(12.)    Paid.  GBOEaE  W.  Howkll. 

Bead  the  notice  and  agreement  at  the  top." 


« 


"  All  of  said  matter  was  printed  on  said  blank  furnished 
by  the  defendant,  except  that  commencing  with  the  date, 
and  ending  with  the  signature  of  the  plaintiff. 

''2.  On  the  afternoon  of  the  same  day,  the  agent  of  the 
defendant  at  Downs,  Kansas,  delivered  to  the  manager  of 
the  business  of  said  Howell  Bros,  the  telegraphic  message 
in  words  and  figures  following,  to  wit : 

"  Form  No.  1. 

"THE  WESTERN  UNION  TELEGRAPH  CX)MPANY. 

"This  company  transmits  and  delivers  messages  only  on  conditions 
limiting  its  liability,  which  have  been  assented  to  by  the  sender  of  the 
following  message.  Errors  can  be  guarded  against  only  by  repeating  a 
message  back  to  the  sending  station  for  comparison ;  and  the  comftany 
win  not  hold  itself  liable  for  errors  or  delays  in  transmission  or  delivery  of 
unrepeated  messages  beyond  the  amount  of  tol]s  paid  thereon,  nor  in  any 
case  where  the  claim  is  not  presented  in  writing  within  sixty  days  after 
sending  the  message. 

<*  This  is  an  tmrepeated  message,  and  is  delivered  by  the  request  of  the 
sender,  under  the  conditions  named  above. 

"  Thos.  T.  Eceebt,  Oeneral  Manager,         Nobvin  Gseen,  President 

Number  Sent  by  Rec*d  by  Check. 

M.  S.  C.  O,  2.  12  paid. 

"  Received  at  4.06  P.  M.,  April  8, 1885.  Dated  Omaha,  Nebraska. 

"  To  HoweU  Bros,,  City :  Have  my  team  and  a  double  carriage  in  Salina 
by  Thursday  noon.  Geo.  W.  Howell." 

"  3.  Said  manager,  doubting  the  correctness  of  said  dis- 
patch, requested  the  defendant' s  agent  at  Downs  to  ascertain 
at  Atchison  and  Kansas  City  if  the  message  as  delivered  was 
correct;  and  said  agent  of  the  defendant  telegraphed  to 
the  relay  offices  at  Kansas  City  and  Atchison  on  the  same 
evening,  and  was  informed  from  both  of  said  offices  that  the 


684  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Telegraph  Co.  ▼.  Howell. 

body  of  tlie  dispatch  read  as  follows,  namely :  *  Have  my 
team  and  a  doable  carriage  in  Salina  by  Thnrsday  noon. — 
Geobge  W.  Howell.' 

'^4.  Said  manager  thereupon  hired  a  double  carriage  at 
Downs,  and  sent  Charles  Page,  a  colored  man,  who  was  in 
the  employ  of  plaintiff  at  Downs,  with  said  team  and  car- 
riage to  Salina,  ELansas,  with  instructions  to  get  there  if 
X>ossibl6  by  noon  of  the  next  day  to  meet  the  plaintiff. 
Said  Charles  Paige  started  the  same  evening,  and  drove  as 
far  as  Beloit,  in  Mitchell  county,  Elansas.  It  rained  that 
night,  but  next  morning  said  Charles  Paige  started  with 
said  team  and  carriage  from  Beloit  to  Salina,  in  Saline 
county,  Kansas,  and  reached  there  about  three  o'clock  in 
the  afternoon  of  April  9th.  The  distance  traveled  from 
Downs  to  Salina  was  over  a  hundred  miles,  and  the  team 
was  very  much  injured  by  the  overwork  upon  said  journey. 
The  distance  from  Downs  to  Salem  is  about  thirty  miles. 

^'6.  Said  Charles  Page  having  been  informed  of  the  mis- 
take after  reaching  Salina,  he  remained  there  four  and  a 
half  days  for  his  team  to  recuperate,  and  he  then  drove 
back  to  Downs  by  easy  stages. 

"6.  The  message  as  delivered  to  defendant's  agent  at 
Omaha  was  plainly  written,  and  the  word  'Salem'  was 
very  plainly  written.  It  could  not  have  been  mistaken  for 
'  Salina,'  nor  for  any  other  word  than  *  Salem,'  by  any  per- 
son possessing  ordinary  eyesight  who  would  examine  it 
with  the  slightest  care.  The  plaintiff  prepaid  the  defend- 
ant's charge  for  an  unrepeated  message,  and  no  more. 
Neither  Howell  Bros,  nor  their  manager,  nor  the  defend- 
ant' s  agent  at  Downs  nor  at  Kansas  City  nor  at  Atchison, 
inquired  of  the  defendant' s  agent  at  Omaha  whether  the 
message  as  received  at  Downs  was  correct  or  not. 

"  7.  The  hotel  and  feed  bills  as  incurred  by  said  Charles 
Page  on  said  trip  was  fully  $20.  The  use  and  hire  of  said 
carriage  was  01 0,  and  the  wages  of  said  colored  man  on  said 
trip  was  fully  $7.  The  team  was  so  much  injured  by  the 
drive  that  they  were  not  fit  for  use  for  two  or  three  months, 
and  one  of  said  horses  has  never  recovered  from  said  injury ; 
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the  damage  to  said  team  by  said  excessiye  driye  was  at  least 
■$120.00. 

^^8.  On  May  12, 1886,  the  plaintiff  caused  to  be  duly  served 
upon  the  defendant,  through  the  manager  of  its  business  at 
Atchison,  Kansas,  a  demand  in  writing  for  damages,  by 
reason  of  the  foregoing  acts,  giving  a  full  statement  of  th0 
items  of  the  plaintiff's  claim ;  which  items  corresi)ond  with 
those  set  forth  in  ^Exhibit  E,'  annexed  to  plaintiff's  peti- 
tion. Said  demand  also  contained  an  intelligent  statement 
of  the  nature  of  the  plaintiff's  claim,  and  of  the  difference 
between  the  message  as  delivered  by  plaintiff  at  Omaha  for 
transmission,  and  as  delivered  to  Howell  Bros,  at  Downa, 
Kansas,  after  transmission ;  but  the  defendant  has  not  paid 
49aid  claim,  nor  any  part  thereof. 

"9.  The  items  of  damage  referred  to  in  conclusion  of 
fact  7  are  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  to  the  suit  at 
the  time  the  message  was  sent,  as  the  probable  result  of 
a  failure  of  the  defendant  to  properly  transmit  it,  as  to 
where  the  plaintiff  was  to  be  met  with  his  team. 

^'  10.  The  only  evidence  of  negligence  is  such  as  arises 
from  the  foregoing  facts ;  but  the  failure  of  the  defendant 
to  properly  transmit  the  message  as  to  the  place  where  t]ie 
plaintiff  was  to  be  met  with  his  team  was,  under  the  cir- 
cumstances, gross  negligence  of  the  defendant. 

^^CONCLUSIONS   OF  LAW. 

"1.  The  printed  conditions  upon  said  blank  do  not 
relieve  the  defendant  from  the  payment  of  damages  result- 
ing from  the  negligence  of  its  agents  and  operators,  nor 
limit  the  recovery  to  a  nominal  amount. 

^'2.  The  defendant  is  liable  to  the  plaintiff,  and  the 
plaintiff  is  entitled  to  judgment  for  the  sum  of  $157.00. 

^'  3.  The  defendant  is  also  liable  for  costs  of  suit." 

Waggencfy  Martin  &  Orr,  tor  plaintiff  in  error. 
Smith  &  Solomon^  for  defendant  in  error. 
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Opinion  by  Simpson,  C.  :  The  main  features  of  this  case 
are  similar  to  that  of  Telegraph  Co.y.  CraU^  just  decided. 
All  that  13  said  in  that  case  denying  the  power  of  the  tele- 
graph company  to  limit  its  liability  by  contract,  so  as  to 
relieve  itself  against  acts  of  gross  negligence  committed  by 
its  agents  and  employes,  applies  with  equal  force  to  the 
facts  appearing  in  the  record  of  this  case.  The  point  most 
vigorously  contested,  however,  in  this  case,  not  arising  in 
the  other,  grows  out  of  the  finding  of  the  court  that  "The 
only  evidence  of  negligence  is  such  as  arises  from  the  fore- 
going facts,  but  the  failure  of  the  defendant  to  properly 
transmit  the  message  as  to  the  place  where  the  plaintiff  was 
to  be  met  with  his  team  was,  under  the  circumstances,  gross 
negligence  of  the  defendant."  The  other  or  foregoing  facts 
found  were  that  the  message  as  delivered  to  the  def end- 
ant' s  agent  at  Omaha  was  plainly  written,  and  the  word 
*  Salem '  was  very  plainly  written ;  it  could  not  have  been 
mistaken  for  *  Salina,'  nor  for  any  other  word  than  ^  Salem,' 
by  any  person  possessing  ordinary  eyesight  who  examined 
it  with  the  slightest  care ; "  and  the  further  finding :  "  Said 
manager  [meaning  at  Downs],  doubting  the  correctness  of 
said  dispatch,  requested  the  defendant's  agent  at  Downs  to 
ascertain  at  Atchison  and  Kansas  City  if  the  message  as 
delivered  was  correct ;  and  said  agent  of  the  defendant  tele- 
graphed to  the  relay  offices  at  Kansas  City  and  Atchison  on 
the  same  evening,  and  was  informed  from  both  of  said 
offices  that  the  body  of  the  dispatch  read  as  follows, 
namely :  '  Have  my  team  and  a  double  carriage  in  Salina 
by  Thursday  noon.     George  W.  Howell.'  " 

It  is  said  by  counsel  for  plaintiff  in  error  that  the  only 
evidence  of  negligence  as  found  by  the  court  below  is  the 
mere  fact  that  said  message  was  delivered  reading  *'  Salina" 
instead  of  '^ Salem;"  and,  inasmuch  as  the  message  was 
not  a  repeated  message,  the  burden  was  upon  Howell  to 
show  negligence  other  than  such  as  might  be  inferred  from 
the  mere  error  in  the  transmission  of  the  message.  The 
cases  of  WJtite  v.  Telegraph  Co.,  14  Fed.  Rep.  710,  and 
Becker  v.  Telegraph  Ck>.,  11  Neb.  87,  are  cited  and  relied 
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on  to  establish  the  proposition.  The  authorities  on  the 
other  side  are  numerous,  and  are  collected  in  the  opinion  of 
Judge  Holt  in  the  Orall  case. 

Counsel  are  mistaken  in  their  supposition,  however,  that 
the  only  evidence  of  negligence  is  the  mere  fact  of  mistake 
in  the  word  "  Salina"  for  "  Salem."  There  are  two  other 
facts  found  that  demonstrate  the  negligence  of  the  tele- 
graph company.  The  first  is  that  the  word  ''  Salem"  was 
very  plainly  written  ;  so  plainly  written  that  it  could  not 
have  been  mistaken  for  ^'  Salina,"  or  any  other  word,  by 
any  person  possessing  ordinary  eyesight  who  would  ex- 
amine it  with  the  slightest  care.  This  is  equal  to  a  finding 
that  the  operating  agent  at  Omaha  did  not  exercise  the 
slightest  care  in  the  transmission  of  the  message.  In  the 
absence  of  the  finding  that  the  word  "Salem"  was  very 
plainly  written,  it  might  with  some  propriety  be  urged  that 
the  words  are  similar  in  appearance  when  hurriedly  written, 
and  the  mistake  might  easily  occur  in  a  press  of  business. 
But  the  finding  disposes  of  all  such  theories.  There  is  a 
mistake ;  but  the  message  is  very  plainly  written,  and  the 
mistake  could  not  occur  with  the  slightest  care.  Here  is 
something  in  addition  to  the  mere  fact  of  mistake.  Then, 
again,  the  manager  at  Downs  feared  a  mistake,  and  had 
the  agent  of  the  company  ask  both  at  Atchison  and  Kansas 
City  for  a  verification  of  the  message.  This  was  notice  to 
the  company  that  a  mistake  was  feared ;  but  from  both 
places  came  assurances  that  the  message  as  delivered  was 
correct;  that  Salina  was  meant,  and  not  Salem.  This  was 
an  additional  act  of  gross  carelessness  upon  the  part  of  the 
company.  It  may  be  that  they  were  not  obliged  to  repeat 
the  message,  or  to  give  additional  assurances  of  its  freedom 
from  mistake;  but  having  done  so,  the  company  was  obliged 
to  ascertain  just  what  the  original  message  was,  and  report 
accordingly.  If  it  was  content  to  rely  on  a  report  from  the 
relay  stations,  and  not  to  inquire  at  the  office  from  which 
the  message  was  sent,  it  ought  to  be  held  responsible  for  an 
omission  of  duty  in  that  respect.  So  the  case  stands  thus : 
there  is  the  fact  of  mistake;  the  fact  that  the  words  were 
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very  plainly  written ;  the  fact  that  a  mistake  was  feared, 
and  its  attention  called  to  it,  and,  after  inqniry,  it  persisted 
in  the  mistake,  and  these  are  sufficient  to  support  the  find- 
ing of  gross  negligence  on  the  part  of  the  company. 

It  is  recommended  that  the  judgment  be  affirmed. 

By  the  Court  :    It  is  so  ordered. 

All  the  justices  concurring. 


Note. — See  Index  to  this  and  to  previous  volume,  title  "Duty  to  Cok. 
tomexB ;  **  also  note  at  page  79  of  vol.  1,  and  note  to  Fowler  v.  W.  U.  Td. 
Co.y  in  this  volume. 

See  note,  vol.  1,  p.  90, 

Xhia  oaia  ia  cited  in  Wft^.  W,  U,  Tel,  Co,,po9t. 


Oeobgs  West  v.  The  Western  Union  Telegraph 

Company. 

Kansas  Supreme  Court,  Apr.  7, 18S8, 

(89  Kan.  98.) 

Failubb  to  deltveb  telegram.—  Right  of  addbess^ — Damagsb. 

(Head-note  by  the  court) : 

Where  a  son,  for  the  benefit  of  his  father,  left  a  written  message  at  the 
office  of  a  telegraph  company,  properly  addressed  to  his  father,  with 
direction  to  the  agent  to  forward  it  immediately,  and  paid  the  amount 
of  money  demanded  by  the  agent  for  the  transmission  and  delivery  of  the 
same,  and  subsequently,  with  a  full  knowledge  of  all  the  facts,  the 
father  returns  to  his  son  the  money  paid  by  him  to  the  telegraph  oom- 
pany  and  fully  ratifies  his  acts  in  the  transaction,  and  the  message  is 
never  delivered ;  Held,  that  the  father  may  maintain  an  action  for  a 
breach  of  the  contract  in  his  own  name  against  the  telegraph  company. 

Where  a  written  message,  which  is  accepted  by  a  telegraph  company  for 
transmission  and  delivery,  although  paid  for,  is  never  delivered  on 
account  of  the  gross  negligence  of  the  agents  of  the  company ;  Held,  that 
the  person  who  may  Tnaintain  an  action  on  the  contract  is  entitled  to 
recover  against  the  telegraph  company  his  actual  damages  caused  by  a 
breach  thereof,  including,  also,  the  money  paid  for  the  transmission  and 
delivery  of  the  message. 
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Where  a  telegraph  company  accepts  a  written  message,  and  receives  pay 
for  its  immediate  transmission  and  delivery,  and  the  agents  of  the  com- 
pany fail  to  transmit  or  deliver  the  same,  on  account  of  such  gross  neg- 
ligence as  amounts  to  wantonness  or  a  malicious  purpose,  held,  that  the 
company  will  be  liable,  in  addition  to  the  actual  damages  sustained, 
also  to  exemplary  damages. 

Where  an  action  is  brought  against  a  telegraph  company  to  recover  dam- 
ages for  a  breach  of  contract  in  failing  to  deliver  a  message  annoimcing 
a  death,  Jield,  that  damages  cannot  be  recovered  by  the  plaintiff  solely 
for  the  mental  anguish  or  suffering  occasioned  by  the  non-delivery  of  the 


Ques  of  this  series  cited  in  opinion :  W,  U.  Tel»  Co.  v.  HoweU,  ante,  p. 
W.  U.  Tel.  Co.  V.  CraU,  ante,  p.        ;  Logan  v.  W.  U.  Tel.  Co.  vol.  1,  p, 
235 ;  RueeeH  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  658 ;  So  Relle  v.  W.  U.  Tel.  Co.,, 
▼oL  1,  p.  848 ;  Oalf,  dbe.  SaUteay  Co.  v.  /.  Levj/,  vol.  1,  p.  586. 

On  November  12,  1886,  George  West  brought  this  action 
against  The  Western  Union  Telegraph  Company^  in  the 
District  Court  of  Shawnee  county,  and  alleged : 

"That  the  defendant,  The  Western  Union  Telegraph 
Comi)any,  was,  at  the  time  of  the  grievances  hereinafter 
stated,  and  is  now,  a  corporation  duly  organized  and  incor- 
I>orated  under  the  laws  of  the  State  of  New  York,  and 
as  such  was  and  is  doing  business  in  the  State  of  Kansas, 
and  was  and  is  owning  and  operating  a  telegraph  line  in 
the  State  of  Kansas,  between  the  city  of  Topeka,  in  and 
through  Shawnee  county,  and  the  city  of  Delphos,  Ottawa 
county,  in  the  State  of  Kansas,  and  was  then  and  is  now 
engaged  as  a  common  carrier  for  hire,  in  sending  messages 
for  the  public,  by  means  of  such  telegraph,  between  said 
points. 

"Plaintiff  further  states,  that  on  or  about  the  14th  day 
of  September,  1885,  he  was  temporarily  at  the  city  of  Del- 
phos, in  the  State  of  Kansas,  and  that^  on  or  about  said 
date  the  plaintiff,  by  his  agent,  John  G.  West,  made  and 
entered  into  a  contract  with  defendant,  its  agents  and 
employes,  at  the  city  of  Topeka,  which,  in  consideration  of 
the  sum  of  forty  cents  to  it  paid  by  said  plaintiff,  under- 
took, promised  and  agreed  to  transmit  and  deliver,  with- 
out unnecessary  delay,  a  certain  telegraphic  message  to 
plaintiff  at  the  city  of  Delphos,  State  of  Kansas,  where 
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plaintiff  was  temporarily  residing,  as  aforesaid,  which  mes- 
sage was  in  words  and  figures  following,  to  wit : 

"  North  Topeka,  Kansas,  September  14,  1885. 
"  To  Charge  West,  Delphoa,  Kansas,  care  of  Poet-Office :  Unde  Sam  died 
last  night ;  funeral  Wednesday.  John  O.  West." 

^'  That  said  plaintiff,  by  his  agent,  as  aforesaid,  then  and 
there  paid  defendant  forty  cents,  the  regular  consideration 
and  price  by  it  charged  for  transmitting  and  delivering 
said  message  from  the  city  of  Topeka  to  the  city  of 
Delphos,  in  the  State  of  Kansas,  which  consideration 
was  then  and  there  accepted  by  defendant,  and  for 
which  it  agreed,  without  unnecessary  delay,  as  afore- 
said, to  transmit  said  message  to  plaintiff  at  the  city 
of  Delphos,  as  aforesaid,  and  delivered  the  same  to 
plaintiff  in  person,  or  in  care  of  the  post-office,  at  said  city 
of  Delphos,  that  although  defendant  well  knew  the  where- 
abouts of  plaintiff,  and  the  post-office,  in  care  of  which  said 
message  was  sent,  at  said  city  of  Delphos,  State  of  Kansas, 
and  could  and  should  have  delivered  the  same  to  plaintiff, 
as  aforesaid,  on  the  same  day  it  was  sent,  yet  defendant,  its 
agents  and  employes,  maliciously,  and  in  gross  n^lect  of 
duty,  failed  and  refused  to  deliver  the  same  to  plaintiff,  or 
to  the  post-office,  as  aforesaid,  within  a  reasonable  time ; 
but  grossly  and  maliciously  neglected  and  failed  to  deliver 
said  message  to  plaintiff  when  called  for  by  him  in  X)erson, 
and  never  delivered  the  same  to  plaintiff,  or  in  care  of  the 
said  post-office,  as  by  its  contract  it  had  obligated  itself  to 
and  was  bound  to  do. 

' '  Plaintiff  further  avers  that,  at  the  time  of  the  said 
grievances,  he  was  seventy-three  years  of  age,  and  had  an 
only  brother,  Samuel  C.  West,  who  was  seventy-six  years 
of  age,  and  who  resided  in  Philadelphia,  Pennsylvania,  and 
that  said  telegram  was  to  notify  plaintiff  of  the  death  of  his 
said  brother  Samuel,  which  was  then  and  there  to  the 
defendant,  its  agent  and  employes,  well  known,  and  whose 
funeral  the  plaintiff  desired  to  and  would  have  attended 


KANSAS,  1888.  591 


West  V.  Telegraph  Co. 


but  for  the  gross  n^ligence  of  defendant,  its  agents  and 
employes,  to  deliver  said  message  to  plaintiff,  as  by  the 
contract  it  obligated  and  bound  itself  to  do ;  that  the 
funeral  of  the  said  Samuel  C.  West,  deceased,  was  deferred, 
so  that  plaintiff  could  attend  the  same,  and  which  plaintiff 
intended  to  do  and  would  have  done  if  said  telegram  had 
been  delivered  within  a  reasonable  time,  in  accordance  with 
said  contract,  but  in  consequence  of  the  failure  and  gross  and 
malicious  negligence  of  defendant,  its  agents  and  employes, 
to  deliver  said  dispatch,  as  by  its  said  contract  it  had  obli- 
^ted  itself  and  was  bound  to  do,  the  plaintiff  was  deprived 
of  the  satisfaction  and  pleasure  of  seeing  his  said  brother,  and 
being  present  at  his  funeral,  and  because  of  which  plaintiff 
suffered  great  and  irreparable  injury,  distress  and  mental 
pain  and  anguish,  and  which  was  great  and  overpowering, 
and  was  due  and  caused  by  the  failure  and  gross  and  mali- 
cious neglect  of  the  defendant,  its  agents  and  employes,  to 
comply  with,  and  in  breach  of,  its  said  contract.  And 
thereby,  also,  because  of  the  failure  of  defendant  to  trans- 
mit and  deliver  said  telegram  to  plaintiff,  as  it  was  bound 
to  do,  the  plaintiff  was  forced  to  and  did  then  and  there  lay 
out  and  exi)end  large  sums  of  money,  and  performed  labor, 
to  wit,  ten  dollars,  in  and  about  making  search  for  and 
attempting  to  find  said  telegram,  caused  by  the  failure  and 
gross  and  malicious  neglect  of  the  defendant,  its  agents  and 
employes,  to  comply  with  and  in  breach  of  its  said  contract, 
and  by  its  negligence. 

"Wherefore,  the  said  damages  sustained,  as  aforesaid, 
by  reason  of  the  breach  of  contract  and  gross  negligence  of 
the  defendant,  through  its  agents  and  employes,  was  and  is 
in  the  sum  of  ten  thousand  dollars,  for  which  plaintiff 
demands  judgment,  costs  and  other  relief." 

On  December  8,  1885,  the  telegraph  company  filed  its 
answer,  containing  a  general  denial.  On  September  30, 
1886,  trial  was  had  before  the  court,  with  a  jury.  After 
George  West  had  testified,  and  also  had  produced  the  evi- 
dence of  John  West,  George  W.  Strickler,  Delia  A. 
Knowles,  James  Clark,  Lizzie  Strickler,  Levi  Reynolds  and 
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Joseph  McDonongh,  the  telegraph  company  demnn^  to 
all  of  the  testimony,  upon  the  ground  that  it  did  not  prove, 
or  tend  to  prove,  a  cause  of  action  in  favor  of  the  plaintiff 
and  against  the  defendant.  After  argument,  the  demurrer 
was  sustained  by  the  court,  and  the  case  taken  from  the 
jury.  Thereuj)on  judgment  was  rendered  by  the  court 
against  the  plaintiff,  and  in  favor  of  defendant,  for  all  the 
costs.  The  plaintiff  subsequently  filed  his  motion  for  a 
new  trial,  containing  all  the  statutory  grounds,  which  wa& 
overruled.    He  excepted,  and  brings  his  case  here. 

Jetmore  A  Sony  for  plaintiff  in  error. 

J.  B.  Johnson^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by  HoBTOW,  C.  J.  r 
This  was  an  action  brought  by  George  West  against  the 
Western  Union  Telegraph  Company,  to  recover  $10, 000 
damages,  occasioned,  as  claimed  in  the  petition,  by  gross 
and  malicious  negligence  of  the  company  to  transmit  and 
deliver  the  following  telegraphic  message : 

*'  NoBTH  ToPEKA,  Kansas,  September  14, 1S85. 
*'  To  Oeorge  West,  Delphos,  KanaoM,  Care  Post-Qffice :  Uncle  Sam  died 
last  night :  funeral  Wednesday.  Johk  Q.  West." 

Upon  the  trial,  after  the  plaintiff  had  closed  his  evidence, 
the  telegraph  company  interposed,  and  filed  a  demurrer 
thereto,  upon  the  ground  that  no  cause  of  action  was  proved. 
The  court  sustained  the  demurrer.  The  plaintiff  excepted^ 
and  brings  the  case  here  for  review. 

The  testimony  introduced  tended  to  show  that  the  forego- 
ing written  message  was  handed  by  John  West,  the  son  of 
GFeorge  West,  to  the  agent  of  the  telegraph  company,  at  its 
office  at  North  Topeka,  on  the  afternoon  of  its  date,  with 
directions  "to  forward  it  immediately ;"  that  the  message 
was  ordered  by  John  West  to  be  sent  for  the  benefit  of  his 
father ;  that  he  paid  the  agent  40  cents  for  sending  the  mee- 


KANSAS,  1888.  693 


West  ▼.  Telegraph  Go. 


sage;  that  subsequently  his  father  repaid  to  him  the 
money ;  that  Delphos  is  about  100  miles  west  of  North 
Topeka ;  that,  at  the  date  of  the  message  and  subsequently, 
it  was  operating  a  telegraph  line  for  hire  between  the  towns 
of  North  Topeka  and  Belphos,  with  an  office  in  each  town ; 
that  George  West  has  resided  in  Kinmundia,  HI.,  since 
1859  ;  that  in  September,  1885,  he  was  visiting  in  Kansas, 
and  at  the  date  of  the  message,  and  for  several  days  there- 
after, was  with  friends  in  the  neighborhood  of  Delphos ; 
that  Samuel  C.  West  was  his  oldest  brother,  and  after  his 
death  that  he  had  no  other  brother  living ;  that  Samuel 
lived  at  Philadelphia,  Pennsylvania,  and  at  the  time  of  his 
death  was  78  years  of  age  ;  that  G^rge  West  was  73  years 
of  age ;  that  he  was  expecting  to  hear  of  the  death  of  his 
brother,  on  occount  of  his  ill  health,  and  was  anxious  to 
attend  his  funeral  if  notified  in  time ;  that  while  in  Kan- 
sas he  had  so  fixed  his  matters  as  to  start  at  a  moment's 
warning  to  attend  the  funeral;  that  on  September  14, 
1885,  he  inquired  at  the  post-office  at  Delphos  for  his 
mail,  but  did  not  receive  the  telegram ;  that  he  inquired 
frequently  afterwards,  and  sent  others  to  inquire  for 
his  mail,  but  never  received  the  telegram ;  that  subse- 
quently he  learned,  by  a  letter  from  his  son,  John,  of 
the  death  of  his  brother,  Samuel,  but  the  information 
came  too  late  for  him  to  attend  the  funeral ;  that  if  he  had 
received  the  telegram  within  a  reasonable  time  after  it  had 
been  sent,  he  could  have  attended  the  same  ;  that  his  son, 
John,  informed  the  agent,  at  the  office  of  the  telegraph 
company  in  North  Topeka,  that  the  message  had  never  been 
delivered ;  that  George  West  also  inquired  at  the  office  of 
the  telegraph  company  at  Delphos  on  the  morning  of  the 
18th  of  September  for  the  telegram ;  that  the  agent  said 
that  none  had  been  received  for  him ;  that  he  then  told 
the  agent  *'he  would  investigate  the  matter,"  and  he 
replied  '^he  had  received  none,  and  that  none  could  have 
been  received  without  his  knowing  it;"  that  both  George 
West  and  John  West  were  informed  by  the  agent  at  North 

Topeka  that  the  message  had  been  sent  over  the  wire,  at 
VOL.  n— 38. 
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its  date,  to  Delphos ;  that  the  telegram  was  never  delivered 
to  the  i)ost-office  at  Delphos,  or  to  George  West,  by  the 
agent  of  the  telegraph  company,  or  any  one  else. 

Upon  what  grounds  the  trial  court  sustained  the  demurrer 
to  the  evidence  is  not  clearly  disclosed.  In  our  opinion^ 
the  demurrer  should  have  been  overruled,  as  there  was 
ample  evidence  introduced  for  the  case  to  go  to  the  jury. 
The  message  was  written  and  delivered  at  the  office  in  North 
Topeka,  and  paid  for  by  John  West,  the  son  of  the  plaintiff, 
for  the  benefit  of  the  latter.  Subsequently  Gteorge  West 
returned  to  his  son  the  money  -paid  by  him  to  the  telegraph 
company,  and  ratified  and  approved  his  son's  acts  in  the 
transaction,  in  all  respects  as  if  the  message  originally  had 
been  written  and  sent  under  his  direction.  In  Burton  v. 
LarkiUj  36  Kas.  246,  it  was  held  that  ^^  a  person  for  whose 
benefit  a  promise  to  another,  upon  a  sufficient  consideration, 
is  made,  may  maintain  an  action  on  the  contract  in  his  own 
name  against  the  promisor."  In  Dresser  v.  Woodj  16  Kas. 
844,  it  was  held  ''that  where  an  action  is  commenced  by  an 
attorney  at  law,  without  the  knowledge  or  consent  of  the 
plaintiff,  the  plaintiff  may  afterward  ratify  the  same,  and 
thereafter  be  entitled  to  its  benefits."  The  contract,  there- 
fore, made  by  the  son  with  the  telegraph  company  for  the 
benefit  of  his  father,  which  was  afterwards  approved  and 
ratified  by  the  father,  was  sufficient  as  the  basis  of  this 
action.  The  plaintiff,  upon  the  evidence  introduced,  waa 
entitled  to  recover  judgment  against  the  defendant  for  his 
actual  damages,  including  the  40  cents  paid  for  the  trans- 
mission of  the  message.  Telegraph  Co.  t.  SoweU^  38 
Kas.  685  ;  Telegraph  Co.  v.  CraU^  38  id.  679 ;  Logan  r. 
Telegraph  Co.^  84  111.  468. 

Further  than  this,  if  upon  anothei  trial  it  shall  be  estab- 
lished that  there  was  such  gross  negligence  on  the  part  of 
the  agents  of  the  telegraph  company  as  to  indicate  wanton- 
ness, or  a  malicious  purpose  in  tailing  to  transmit  and 
deliver  the  message,  then  the  plaintiff  would  be  entitled  to 
exemplary  damages.  Such  damages  are  given  more  to  pun- 
ish the  wrongdoer  than  to  recomi)ense  the  party  injured. 
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Scott  &  J.  Tel.  §§  417,  418 ;  8.  K.  Rly.  Co.  v.  Rice,  38  Kas. 
398 ;  Same  case,  16  Pac.  Rep.  817,  and  cases  cited  therein. 
In  Schijypel  v.  Norton,  38  Kas.  667,  we  recently  held  where 
no  actual  damage  is  suffered,  no  exemplary  damages  can 
be  recovered ;  but,  as  actual  damages  are  shown  in  this 
case,  that  decision  is  not  applicable. 

It  seems,  however,  to  be  claimed  upon  the  part  of  the 
plaintiff  that  he  is  entitled  to  recover  for  his  mental  anguish 
or  suffering  occasioned  by  the  delay  in  the  announcement  of 
the  death  of  his  brother.  Where  mental  suffering  is  an 
element  of  physical  pain,  or  is  a  necessary  consequence  of 
physical  pain,  or  is  the  natural  and  proximate  result  of 
the  physical  injury,  then  damages  for  mental  suffering  may 
be  recovered,  where  the  injury  has  been  caused  by  the  neg- 
ligence of  the  defendant ;  but,  in  an  action  of  this  kind, 
we  do  not  think  that  damages  for  mental  anguish  or  suffer- 
ing can  be  allowed.  ^^  Such  damages  can  only  enter  into 
and  become  a  part  of  the  recovery,  where  the  mental  suffer- 
ing is  the  natural,  legitimate  and  proximate  consequence 
of  the  physical  injury."  City  of  Salina  v.  Trosper,  27 
Kas.  644.  The  general  rule  is  ^^That  no  damages  can  be 
recovered  for  a  shock  and  injury  to  the  feelings  and  sensi- 
bilitiesy  or  for  mental  distress  and  anguish,  caused  by  the 
breach  of  the  contract  except  a  marriage  contract."  Mvs^ 
sett  V.  TO^egraph  Co.  [Dakota],  19  N.  W.  Rep.  408.  In 
8o  Belle  t.  Telegraph  Co.,  66  Tex.  308,  it  was  decided 
that  an  action  for  mental  suffering  alone  could  be  main  • 
tained.  The  opinion  in  that  case,  however,  was  prepared 
by  a  member  of  the  commission  of  appeals  of  Texas.  And 
subsequently,  in  the  case  of  Railway  Co.  y.  Levy,  69  Tex. 
663,  the  Supreme  Court  of  Texas  overruled  that  decision. 
(See  also  Wood's  Mayne,  Dam.  [1st  Am.  Ed.]  74.) 

We  also  add  that  the  trial  court  should  have  permitted 
the  plaintiff  to  show  the  arrangements  made  with  his  son 
John  to  forward  to  him,  at  Delphos,  all  telegrams  and  mail 
matter  that  came  addressed  to  him  at  Topeka. 

The  judgment  of  the  District  Court  will  be  reversed,  and 
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the  cause  remanded  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 
All  the  justices  concurring. 


NoTB. — See  Index  to  tbis  and  to  previous  Tolume,  titles  *'BeoeiTer  or 

Addressee,*'  ''Damages.**    Also,  on  latter  subject,  note,  voL  1,  p.  68,  and 

on  former  subject,  at  page  89  of  toL  1  and  note  to  W,  U.  TeL  Co,  t.  Long- 
wiU,poU. 


JsAK  Deslottes  et  AL.  V.  Baltimokb  akd  Ohio  Telx- 

OBAPH  Company. 

IdnMana  Supreme  Court,  Fth,  IS,  1888, 
(40  La.  An.  188.) 

NON-DKLiyKBY   OF   TKLBO&AM    DUB  TO  FAULTY  ADDBBBB. —  NON-PBIVITT. — 

Rbmotb  DAKAOBB. 

(Head  note  by  the  ooort) : 

At  the  request  of  a  customer,  a  country  merchant  telegraphed  to  his  New 
Orleans  merchant  to  ship  two  barrels  of  bisulphate  of  lime,  the  Hiapatch 
being  addressed  to  291  Rampart  street.  This  street  has  two  divisionst 
known  as  North  and  South  Rampart  streets,  each  having  a  number  291. 
The  name  not  appearing  in  the  directory,  defendant's  messenger  carried 
the  dispatch  to  291  North  Rampart,  and,  being  informed  by  the  servant 
that  S.  EAhn  lived  there,  left  the  dispatch,  and  accepted  the  receipt  of 
the  householder.  It  turned  out  that  Kahn  lived  on  South  Rampart ;  the 
dispatch  did  not  reach  him,  and  the  goods  were  not  sent.  Plaintiffs,  at 
whose  request  the  country  merchant  sent  the  dispatch,  were  sugar  plant- 
ers, who  required  the  bisulphate  to  save  their  cane,  which  had  been 
frosted,  and  they  sue  defendant  for  |2,600  for  sugar  and  molasses  lost. 
Held,  there  was  no  privity  between  plaintifEs  and  defendant,  the  evidence 
showing  that  the  country  merchant  acted  not  as  agent,  but  as  merchant, 
seeking  to  supply  himself  with  goods  in  order  to  sell  the  same  to  a  cus- 
tomer at  a  profit,  and  that  the  goods,  if  shipped,  would  have  remained 
his  property  and  at  his  risk  until  sold  to  the  customer  at  a  price  agreed. 

The  failure  to  deliver  resulted  from  the  insufficient  and  incomplete  address, 
and  from  no  negligence  of  the  defendant  who  pursued  the  customary 
and  only  practical  method  of  conducting  its  business. 
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The  damages  claimed  are  too  remote,  and  wanting  in  causal  connection. 
There  is  no  reason  why  the  default  of  a  telegraph  company  in  deliver- 
ing  an  order  for  goods  should  be  visited  with  heavier  penalty  than  the 
default  of  a  common  carrier  in  the  delivery  of  goods  actually  shipped, 
viz.,  the  value  of  the  goods  at  the  point  of  destination. 

Appeal  from  the  Civil  District  Court  of  the  Parish  of 
Orieans. 

Action  for  damages  for  wrong  delivery  of  a  telegram. 
Appeal  by  plaintiffs  from  judgment  for  defendant. 

Facts  stated  in  the  opinion. 

Leonard^  Marks  &  BruenUy  for  plaintiffs  and  appellants. 

J.  R.  BeckwUhy  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by  Fenneb,  J.  : 
On  the  14th  of  December,  1886, 1.  Wildenstein,  a  merchant 

of  Jeannerette,  in  this  State,  sent  the  following  dispatch 

over  defendant's  line : 

"  jEAmCBBETTB,  La. 

"  Ship  without  delay  two  barrels  bisulphate  in  liquid. 

''I.  Wnj>ENBTEIN. 

"  To  8,  Kahn^  291  Bampart  gtreet^  New  OrleansJ' 

S.  Elahn  is  a  small  merchant  in  New  Orleans,  whose 
name  does  not  appear  in  the  city  directory,  and  defendant 
had  no  guide  to  his  location  except  the  address  in  the 
dispatch. 

Rampart  street  crosses  Canal  street,  and  above  the  latter 
is  designated  as  South  Rampart,  and  below  as  North  Ram- 
part, and  the  numbering  in  each  direction  begins  at  Canal, 
so  that  there  is  a  291  !ftampart  above  and  also  below  Canal. 

The  messenger  charged  with  the  delivery  of  the  dispatch 
took  it  to  391  North  Rampart  street,  which  he  found  to 
bear  the  sign  of  Dr.  Souchon.  He  says:  ''I  pulled  the 
bell,  and  the  servant  came  out.  I  asked  her  if  Mr.  S. 
Kahn  lived  there.  She  said  Dr.  Souchon  lived  there.  I 
again  asked  her  if  S.  Kahn  lived  there,  and  she  said  '  yes ;  * 
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and  she  took  the  message  and  gave  me  ten  cents.  She 
signed  the  receipt  in  the  name  of  'Mrs.  Dr.  Sonchon.' " 

Shortly  afterwards,  Wildenstein  called  on  the  operator 
in  Jeannerette,  and  inquired  if  the  message  had  been  deliv- 
ered. The  operator  communicated  with  the  New  Orleans 
office,  and  was  answered  that  it  had  been  delivered,  which 
answer  he  communicated  to  Wildenstein. 

It  turned  out  that  S.  Kahn  lived  at  291  South  Rampart 
street,  and  of  course  the  message  never  reached  him,  and 
the  order  was  not  filled. 

Now  come  the  plaintiffs,  Deslottes  &  Lejeune,  who  are 
cultivators  of  sugar-cane  near  Jeannerette,  who  aver  that 
on  December  14,  1885,  their  cane  on  22  acres  had  been  so 
affected  by  cold  and  frost  that,  in  order  to  manufacture  the 
same  into  sugar  and  molasses,  it  was  necessary  to  have 
promptly  two  barrels  of  bisulphate  of  lime  in  liquid ;  that, 
finding  none  of  that  article  in  Jeannerette,  they  requested 
their  merchant,  Wildenstein,  to  telegraph  for  it ;  that  he 
did  accordingly  telegraph,  and  that  if  the  message  had 
been  delivered  the  bisulphate  would  have  been  received  in 
time  to  save  their  cane  ;  but  that,  owing  to  the  fault  and 
negligence  of  defendant  in  not  making  such  delivery,  it 
was  not  received,  and  they  incurred  thereby  a  loss  of  $2,600, 
for  which  they  now  seek  to  hold  defendant  responsible. 

Plaintiffs  have  no  case  for  various  reasons,  viz. : 

1.  The  evidence  does  not  establish  such  privity  between 
plaintiffs  and  defendant  as  would  sustain  the  recovery. 
Wildenstein  appears  to  have  acted  not  as  the  agent  of  the 
plaintiffs,  but  as  a  merchant  who,,  at  the  request  of  a  cus- 
tomer, sought  to  supply  himself  with  goods  which  the 
latter  wanted  in  order  to  sell  the  same  to  him  at  a  profit. 
The  goods  would  have  been  the  property,  and  at  the  risk, 
of  Wildenstein,  until  sold  to  plaintiffs  at  a  price  agreed  on. 

2.  The  evidence  does  not  bring  home  such  negligence  to 
defendant  as  would  make  it  liable  for  the  non-delivery.  The 
failure  resulted  from  the  improper  or  incomplete  address 
of  the  dispatch.  It  was  addressed  to  No.  291  Rampart 
street,  without  designating  North  or  South,  and  was  deliv- 
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ered  at  No.  291  Rampart  street  after  due  inqniry  and  assur- 
ance that  the  party  lived  there.  Had  the  address  been  291 
South  Rampart  street,  the  mistake  would  not  have  occurred. 
The  absence  of  Kahn'  s  name  from  the  directory  left  defend- 
ant no  means  of  determining  which  of  the  two  Ramparts 
was  meant,  and  the  course  pursued  in  making  inquiry,  and 
on  being  informed  that  the  party  lived  in  the  house,  taking 
the  receipt  of  the  householder  or  person  receiving  the  dis- 
patch, conformed  to  the  customary  and  only  practical 
method  of  conducting  its  business. 

3.  Moreover,  the  damages  claimed  are  too  remote  and 
wanting  in  causal  connection  with  the  negligence  com- 
plained of.  The  cause  of  plaintiff's  loss  was  the  frosting 
of  their  cane.  There  was  nothing  in  the  dispatch  to  advise 
defendant  that,  in  ordinary  course,  any  such  damages 
might  flow  from  a  mistake  in  delivery.  We  can  discover 
no  reason  why  the  default  of  a  telegraphic  company  in 
failing  to  deliver  an  order  for  goods  should  be  visited  with 
heavier  penalty  than  the  default  of  a  common  carrier  in 
failing  to  deliver  goods  actually  shipx)ed,  and  it  is  well 
settled  that  the  latter  is  measured  according  to  the  value 
of  the  articles.  Sedgwick  on  Damages,  p.  ;  Segura  v. 
Reed^  8  Ann.  695. 

Judgment  affirmed. 


Note. — See  Index  to  this  and  to  previous  volume,  title  ''  Damages.** 
The  only  Louisiana  case  in  vol.  1,  upon  the  duty  and  liability  of  telegraph 

companies  as  camera  of  dispatches,  is  2>e  la  Orange  v.  So.  W.  Tel.  Co., 

p.  69. 
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Fred  S.  Mebbill  v.  Western  Union  Telegraph 

Company. 

Supreme  Judicial  Court  of  Maine,  January  19, 188$, 

(78  Me.  »7.) 

NON-DEUYEBY  OF  TELBGBAM.— DAMAGES. 

Unless  some  substantial  damage  can  be  proven,  caused  by  the  inexcusable 
non-delivery  of  a  telegram,  only  nominal  damages  can  be  awarded. 

Action  for  damages.     Appeal  by  defendant  below. 

Savage  &  OaJces^  for  the  plaintiff. 

Baker y  BaJcer  <fe  Garnish,  for  the  defendant. 

Haskell,  J. :  Damages  are  sought  for  the  inexcusable 
non-delivery  of  a  telegram,  whereby  the  plaintiff  was  pre- 
vented from  performing  his  contract  to  labor. 

The  plaintiff's  agent  completed  a  verbal  contract,  that 
the  plaintiff  should  labor  for  a  manufacturer  at  two  dollars 
and  twenty-five  cents  per  day,  commencing  Monday,  Sep- 
tember 1,  and  seasonably  required  the  defendant  to  trans- 
mit a  message  to  the  plaintiff,  notifying  him  of  its  terms. 
The  message  was  not  delivered  in  season  for  the  plaintiff 
to  begin  his  work  as  stipulated,  and  thereby  he  lost  his 
employment.  The  defendant  denies  liability  beyond  nomi- 
nal damages. 

The  contract  was  defeasible  at  the  will  of  either  party. 
How,  then,  can  any  substantial  damage  be  measured? 
Had  the  engagement  to  employ  the  plaintiff  been  for  a 
stipulated  and  definite  period,  not  over  one  year,  the  plaintr- 
tflf  would  have  a  right  to  demand  damages  that  could  be  defi- 
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nitely  measnred  and  assessed.  He  wonld  then  have  been 
entitled  to  enjoy  the  froit  of  his  labor  during  the  time  of 
his  engagement ;  bnt,  under  the  terms  of  the  contract  in 
proof,  he  was  liable  to  be  dismissed  from  his  employment 
as  soon  as  he  entered  upon  it,  and  it  can  not  be  known 
what  damages  he  has  suffered  in  the  premises.  The  plaintiff 
must  prove  his  damages  before  they  can  be  assessed.  The 
case  fails  to  show  facts  that  warrant  greater  than  nominal 
•damages.  MiUer  v.  Mariner^  s  Churchy  7  Maine,  61 ; 
BlaisdeU  v.  Lems,  32  Maine,  616 ;  Trv^  v.  Int.  Tel.  Co.^ 
■60  Maine,  9  ;  GrijgHn  v.  Oolver,  16  N.  T.  489. 

Defendant  defavUedfor  one  dollar. 

Petbbs,  C.  J.,  Walton,  Virgin,  Libbey  and  Foster, 
JJ.,  concurred. 


NoTB. —  See  Index  to  this  and  to  previous  volume,  title  "  Damages.  ** 
SeenotetofVnotorv.  W.  U.  Td.  Co.,  post. 


Fred  W.  Ayer  v.  Western  Union  Telegraph  Company. 

Supreme  Judicial  Court  of  Maine,  Aug.  tJ^  1887. 

(79  Me.  498.) 

EbBOB  in  UNBEPEATED  message. —  BUBDEN  OF  FBOOF. —  DaMAQEB. 

A  stipulatioii  in  a  telegraph  blank  purporting  to  exempt  the  company  from 
liability  for  damages  caused  by  its  own  negligence  in  respect  to  an  unre- 
peated  message  is  against  public  policy  and  void. 

The  omission  of  an  important  word  from  a  telegram  is  prima /oete  proof  of 
negligence  of  the  company. 

The  sender  of  a  message  embodying  a  commercial  offer  or  acceptance  is 
bound  to  the  receiver  by  the  terms  of  the  message  as  delivered  to  the 
latter ;  and  in  case  of  loss  sustained  by  error  of  the  telegraph  company 
in  transmitting  the  dispatch,  the  sender  has  his  action  against  the  com- 
pany. 

Gases  of  this  series  cited  in  opinion :  Bartlett  v.  W,  U.  Td,  Co.,  vol,  1,  p. 
45 ;  TT.  CT.  Tel.  Co.  v.  Shotter,  vol.  1,  p.  557. 
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On   rex>ort   from   Supreme   Judicial   CJonrt,  Penobscot 
county. 
Action  for  damans.    The  facts  are  stated  in  the  opinion. 

Wilson  &  Woodrvff^  for  plaintiff. 

Baker  J  Baker  &  Cornish^  for  defendant. 

Emery,  J. :  On  rei)ort.  The  defendant  telegraph  com- 
pany was  engaged  in  the  business  of  transmitting  messages 
by  telegraph  between  Bangor  and  Philadelphia,  and  other 
points.  The  plaintiff,  a  lumber  dealer  in  Bangor,  delivered 
to  the  defendant  company  in  Bangor,  to  be  transmitted  to 
his  correspondent  in  Philadelphia,  the  following  message : 

"  Will  sell  800M  laths,  delivered  at  your  wharf,  two  ten  net  caah.  July- 
shipment.    Answer  quick." 

The  regular  tariff  rate  was  prepaid  by  the  plauitiff  for 
such  transmission.  The  message  delivered  by  the  defendant 
company  to  the  Philadelphia  correspondent  was  as  follows : 

"  WiU  sell  800M  laths,  delivered  at  your  wharf,  two  net  cash.  _  July  ship- 
ment.   Answer  quick." 

It  will  be  seen  that  the  important  word  "ten"  in  the 
statement  of  price  was  omitted. 

The  Philadelphia  party  immediately  returned  by  tele- 
graph the  following  answer : 

*'  Accept  your  telegraphic  olfer  on  laths.    Cannot  increase  price  spruce.*^ 

Letters  afterwards  passed  between  the  parties,  which  dis- 
closed the  error  in  the  transmission  of  the  plaintiff's  mes- 
sage. About  two  weeks  after  the  discovery  of  the  error, 
the  plaintiff  shipped  the  laths,  as  per  the  message  received 
by  his  correspondent,  to  wit,  at  two  dollars  per  M.  He  testi- 
fied that  his  correspondent  insisted  he  was  entitled  to  the 
laths  at  that  price,  and  they  were  shipped  accordingly. 

The  defendant  telegraph  company  offered  no  evidence 
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whatever,  and  did  not  undertake  to  account  for  or  explain 
the  mistake  in  the  transmission  of  the  message.  The  pre- 
sumption, therefore,  is  that  the  mistake  resulted  from  the 
fault  of  the  telegraph  company.  We  can  not  consider  the 
possibility  that  it  may  have  resulted  from  causes  beyond 
the  control  of  the  company.  In  the  absence  of  evidence  on 
that  point  we  must  assume  that  for  such  an  error  the  com- 
pany was  in  fault.    Bartlett  t.  Tel.  Co.,  62  Me.  221. 

The  fault  and  consequent  liability  of  the  defendant  com- 
pany being  thus  established,  the  only  remaining  question 
is  the  extent  of  that  liability  in  this  case.  The  plaintiff 
claims  it  extends  to  the  difference  between  the  market  price 
of  the  laths  and  the  price  at  wnich  they  were  shipped.  The 
defendant  claims  its  liability  is,  limited  to  the  amount  paid 
for  the  transmission  of  the  message.  It  claims  this  limita- 
tion on  two  grounds: 

I.  The  company  relies  upon  a  stipulation  made  by  it  with 
the  plaintiff,  as  follows : 

"AU  measages  taken  lathis  company  are  subject  to  the  foUowing  terms: 
To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should  order  it 
repeated  ;  that  is,  telegraphed  back  to  the  originating  office  for  comparison. 
For  this  'one-half  the  regular  rate  is  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  foUowing  message  and  this  company,  that  said 
company  shaU  not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  any  unrepeated|message,  whether  happen- 
ing by  negligence  of  its  servants,  or  otherwise,  beyond  the  amount  received 
for  sending  the  same.** 

This  is  the  usual  stipulation  printed  on  telegraph  blanks, 
and  was  known  to  the  plaintiff,  and  was  printed  at  the  top 
of  the  paper  upon  which  he  wrote  and  signed  his  message. 
He  did  not  ask  to  have  the  message  rex)eated. 

Is  such  a  stipulation  in  the  contract  of  transmission,  valid, 
as  a  matter  of  contract  assented  to  by  the  parties,  or  is  it 
void  as  against  public  policy  ?    We  think  it  is  void. 

Telegraph  companies  are  quasi  public  servants.  They 
receive  from  the  public  valuable  franchises.  They  owe  the 
public  care  and  diligence.     Their  business  intimately  con- 
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cems  the  public.  Many  and  various  interests  are  prac- 
tically dependent  ui)on  it.  Nearly  all  interests  nmy  be 
affected  by  it.  Their  negligence  in  it  may  often  work  irrep- 
arable mischief  to  individuals  and  communities.  It  is 
essential  for  the  public  good  that  their  duty  of  using  care 
and  diligence  be  rigidly  enforced.  They  should  no  more 
be  allowed  to  effectually  stipulate  for  exemption  from  this 
duty  than  should  a  carrier  of  passengers,  or  any  other  party 
engaged  in  a  public  business. 

This  rule  does  not  make  telegraph  companies  insurers. 
It  does  not  make  them  answer  for  errors  not  resulting  from 
their  negligence.  It  only  requires  the  performance  of  their 
plain  duty.  It  is  no  hardship  ux>on  them.  They  engage  in 
the  business  voluntarily.  They  have  the  entire  control  of 
their  servants  and  instruments.  They  invite  the  public  to 
intrust  messages  to  them  for  transmission.  They  may  insist 
on  their  compensation  in  advance.  Why,  then,  should 
they  refuse  to  perform  the  common  duty  of  care  and  dili- 
gence? Whj  should  they  make  conditions  for  such  per- 
formance ?  Having  taken  the  message  and  the  pay,  why 
should  they  not  do  all  things  (including  the  repeating) 
necessary  for  correct  transmission  ?  Why  should  they  insist 
on  special  compensation  for  using  any  particular  mode  or 
instrumentality,  as  a  guard  against  their  own  negligence  ? 
It  seems  clear  to  us  that,  having  undertaken  the  business, 
they  ought  without  qualification  to  do  .it  carefully,  or  be 
responsible  for  their  want  of  care. 

It  is  true  there  are  numerous  cases  in  other  States  hold- 
ing otherwise,  but  we  think  the  doctrine  above  stated  is  the 
true  one,  and  in  harmony  with  the  previous  decisions  of 
this  court.  TVue  v.  Telegraph  Co.,  60  Me.  1 ;  BarUett  v. 
Telegraph  Co.,  62  Me.  221. 

II.  The  defendant  company  also  claims  that  the  plaintiff 
was  not  in  fact  damaged  to  a  greater  extent  than  the  price 
paid  by  him  for  the  transmission.  It  contends  that  the 
plaintiff  was  not  bound  by  the  erroneous  message  delivered 
by  the  company  to  the  Philadelphia  party,  and  hence  need 
not  have  shipped  the  laths  at  the  lesser  price.     This  raises 
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the  question  whether  the  message  written  by  the  sender, 
and  entrusted  to  the  telegraph  company  for  transmission, 
or  the  message  written  out  and  delivered  by  the  company 
to  the  receiver  at  the  other  end  of  the  line,  as  and  for  the 
message  intended  to  be  sent,  is  the  better  evidence  of  the 
rights  of  the  receiver  against  the  sender. 

The  question  is  imx)ortant  and  not  easy  of  solution.  It 
would  be  hard,  that  the  negligence  of  the  telegraph  com- 
pany, or  an  error  in  transmission  resulting  from  uncontroll- 
able causes,  should  impose  upon  the  innocent  sender  of  a 
message  a  liability  he  never  authorized,  nor  contemplated. 
It  would  be  equally  hard  that  the  innocent  receiver,  acting 
in  good  faith  upon  the  message  as  received  by  him,  should, 
through  such  error,  lose  all  claim  upon  the  sender.  If 
one,  owning  merchandise,  write  a  message  offering  to  seU  at 
a  certain  price  it  would  seem  uniust  that  the  telegraph 
company  could  bind  him  to  sell  at  a  less  price,  by  making 
that  error  in  the  transmission.  On  the  other  hand,  the 
receiver  of  the  offer  may  in  good  faith,  upon  the  strength  of 
the  telegram  as  received  by  him,  have  sold  all  the  merchan- 
dise to  arrive,  perhaps  at  the  same  rate.  It  would  seem 
unjust  that  he  should  have  no  claim  for  the  merchandise. 
If  aji  agent  receives  instructions  by  telegraph  from  his  prin- 
cipal, and  in  good  faith  a^ts  upon  them  as  expressed  in 
the  message  delivered  him  by  the  company,  it  would  seem 
he  ought  to  be  held  justified,  though  there  were  an  error  in 
the  transmission. 

It  is  evident  that  in  case  of  an  error  in  the  transmission  of  a 
telegram  either  the  sender  or  receiver  must  of  ten  suffer  loss. 
As  between  the  two,  upon  whom  should  the  loss  finally 
fall  ?  We  think  the  safer  and  more  equitable  rule,  and  the 
rule  the  public  can  most  easily  adapt  itself  to,  is,  that  as 
between  sender  and  receiver,  the  party  who  selects  the 
telegraph  as  the  means  of  communication,  shall  bear  the 
loss  caused  by  the  errors  of  the  telegraph.  The  first  pro- 
poser can  select  one  of  many  modes  of  communication,  both 
for  the  pToi)osal  and  the  answer.  The  receiver  has  no  such 
choice,  except  as  to  his  answer.     If  he  cannot  safely  act. 
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upon  the  message  he  receives  through  the  agency  selected 
by  the  proposer,  business  must  be  seriously  hampered  and 
delayed.  The  use  of  the  telegraph  has  become  so  general, 
and  so  many  transactions  are  based  on  the  words  of  the 
telegram  received,  that  any  other  rule  would  now  be 
impracticable. 

Of  course,  the  rule  above  stated  presupposes  the  inno- 
cence of  the  receiver,  and  that  there  is  nothing  to  cause  him 
to  suspect  an  error.  If  there  be  anything  in  the  message, 
or  in  the  attendant  circumstances,  or  in  the  prior  dealings 
of  the  parties,  or  in  anything  else,  indicating  a  probable 
error  in  the  transmission,  good  faith  on  the  part  of  the 
receiver  may  require  him  to  investigate  before  acting. 
Neither  does  the  rule  include  forged  messages,  for  in  such 
case  the  supposed  sender  did  not  make  any  use  of  the 
telegraph. 

The  authorities  are  few  and  somewhat  conflicting,  but 
there  are  several  in  harmony  with  our  conclusion  upon  this 
point.  In  Durkee  v.  Vt.  O.  R.  R.  Co.,  29  Vt.  137,  it  was  held 
that  where  the  sender  himself  elected  to  communicate  by 
telegraph,  the  message  received  by  the  other  party  is  the 
original  evidence  of  any  contract.  In  Saveland  v.  OreeUj 
40  Wis.  431,  the  message  received  from  the  telegraph  com- 
pany was  admitted  as  the  original  and  best  evidence  of  a 
contract,  binding  on  the  sender.  In  Morgan  v.  People^  59 
HI.  68,  it  was  said  that  the  telegram  received  was  the  origi- 
nal, and  it  was  held  that  the  sheriff  receiving  such  a  tele- 
gram from  the  judgment  creditor,  was  bound  to  follow  it  as 
it  read.  There  are  dicta  to  the  same  effect  in  Wilson  v. 
M.  &  If.  Ry.  Co.y  31  Minn.  481,  and  Houoley  v.  Whipple, 
48  N.  H.  488. 

Telegraph  Co.  t.  Shatter,  71  GFa.  760,  is  almost  a  2)arallel 
case.  The  sender  wrote  his  message :  "Can  deliver  hundred 
turpentine  at  sixty-four."  As  received  from  the  telegraph 
company  it  read:  "Can  deliver  hundred  turpentine  at 
sixty, ' '  the  word  *  *  four ' '  being  omitted.  The  receiver  imme- 
diately telegraphed  an  acceptance.  The  sender  shipped  the 
turpentine,   and  drew  for  the  price  at  sixty-four.    The 
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receiver  refused  to  pay  more  than  sixty.  The  sender 
accepted  the  sixty,  and  sued  the  telegraph  company  for  the 
difference  between  sixty  and  the  market.  It  was  urged,  as 
here,  that  the  sender  was  not  bound  to  accept  the  sixty, 
as  that  was  not  his  offer.  The  court  held,  however,  that 
there  was  a  complete  contract  at  sixty,  that  the  sender 
must  fulfil  it,  and  could  recover  his  consequent  loss  of  the 
telegraph  company. 

It  follows  that  the  plaintiff  in  this  case  is  entitled  to 
recover  the  difference  between  the  two  dollars  and  the 
market,  as  to  laths.  The^vidence  shows  that  the  difference 
was  10  cents  i)er  M. 

Judgment  for  plaintiff  for  eighty  dollar  s^  with  interest 
from  the  dale  of  the  writ. 

Petebs,  C.  J.,  Walton,  Danfobth,  ViBorN",  Libbet, 
FosTBB,  and  Haskell,  JJ.,  concurred. 


NoTB. — See  Index  to  this  and  to  preyious  volume,  titles,  "Limiting 
Uabilily,''  "  Burden  of  Ptoof ,"  *'  Damages." 

See  notes,  toL  1,  pp.  83,  99. 

See  note  to  next  case. 

This  case  is  cited  in  the  foUowing  cases,  posi :  FowUr  t. TF.  XJ.  IW.  Co,\ 
W.  XJ.  Td.  Oo.  V.  Way ;  W.  U.  Tel.  Co.  v.  CraU ;  CHUU  t.  W.  U.  Tek  Co. 


HeNBY  J.  FOWLEB  AND  ANOTHEB  Y.  ThE  WeSTEBN  UnION 

Telegbaph  Company. 

Supreme  Judieial  Court  of  Maine,  June  6^  1S88. 

(80  Maine,  881.) 
Duty  of  TELaaBAFH  company. — Ldhtino  UABnjrr.— DESTBUcnoN  of 

NIOHT  MEBSAQE. 

A  telegraph  company  is  not  so  far  like  a  common  carrier  as  to  be  an  insurer 
of  the  safe,  correct  and  prompt  transmission  of  messages.  It  is,  however, 
held  to  a  high  degree  of  diligence,  and  cannot  stipulate  away  its  liability 
for  the  consequences  of  its  own  negligence. 
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So  far  as  the  stipulations  in  night-message  blanks  are  inconsistent  with  the 

above,  e.  g.,  the  one  purporting  to  exempt  the  company  from  liability 

for  errors,  etc.,  "  happening  from  any  cause,**  they  are  unreasonable  and 

void. 
The  agreement  in  the  blank  that  the  message  need  not  be  delivered  until 

the  following  morning,  is  not,  however,  thereby  rendered  invalid  ;  and  for 

the  destruction  of  the  message  before  the  stipulated  time  of  delivery, 

without  fault  or  negligence  upon  its  part,  the  company  cannot  be  held 

liable. 
A  prima  facie  case  is  made  against  a  telegraph  company  which  has  received 

a  message  for  transmission,  by  showing  that  it  was  not  delivered  and 

that  damage  resulted. 
This  is  rebutted,  however,  by  proof  that  the  failure  was  due  to  a  cause 

against  which  the  company  had  protected  itself  by  a  valid  stipolation. 
Gases  of  this  series  cited  in  opinion:  BartlM  v.  W.  U.  Td,  Co.,  toL  1,  p. 

45;  Ayer  v.  W.  U.  Td.  Co,,  ante,  p.  601 ;  W.  U.  TeL  Co,  v.  Nem,  voL  1. 

p.  862 ;  Pinckney  v.  W.  U.  Tel.  Co,,  vol.  1,  p.  516 ;  Little  Back,  dbe.  Tel. 

Co.  V.  Davis,  vol.  1,  p.  626. 

Action  for  damages  for  f ailtire  to  deliver  a  half -rate  or 
night-message.    The  facts  are  stated  in  the  opinion. 

Woodman  &  Thompson^  tot  plaintifEs. 

Baker ^  Baker  &  Cornish^  for  defendant. 

* 

Foster,  J. :  This  case  comes  np  on  report.  It  appears 
that  on  the  evening  of  August  20,  1883,  the  plaintiffs, 
whose  business  is  that  of  pork  i)acking,  delivered  to  the 
defendants'  agent  at  Portland,  for  transmission  and  delivery, 
the  following  night  message : 

"  PoBniAND,  August  20, 1883. 
To  H.  F.  Ooogina,  Union  Stock  Yards,  HI.:  Ship  one  car  hogs  to-morrow. 

Thompson,  Fowueb  A  Ck)." 

The  message  never  having  been  delivered  by  the  defend- 
ants, this  action  is  brought  to  recover  damages  alleged  to 
have  been  sustained  in  consequence. 

In  defense  of  the  action  the  defendant  introduced  evi- 
dence, and  established  the  following  facts : 

At  the  Union  Stock  Yards,  which  are  about  six  miles 
from  Chicago,  the  defendant  company  had  only  a  day  office. 
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open  from  Imlf-past  6  in  the  morning  till  10  o'clock  in  the 
evening.  Night  messages  directed  to  the  Stock  Yards, 
received  at  the  Chicago  office  during  the  night,  were  neces- 
sarily kept  in  that  office  until  after  the  opening  of  the  office 
at  the  Stock  Yards  on  the  following  morning.  This  dis- 
patch was  received  at  the  Chicago  office  during  the  night  of 
August  20-21,  and  the  copy  was  hung  upon  what  was  called 
fhe  Stock  Yards'  hook  in  the  operating  room,  awaiting  the 
ox>ening  of  the  office  at  that  place  on  the  morning  of  the 
21st.  About  30  minutes  past  6  that  morning,  and  immedi- 
ately prior  to  the  opening  of  the  Stock  Yards'  office,  a  fire 
suddenly  broke  out  in  the  oi)erating  room  of  the  Chicago 
office,  and  spread  with  such  rapidity  that  nothing  could  be 
saved  from  the  room,  and  this  copy,  together  with  every- 
thing in  the  room,  was  destroyed. 

The  fire  was  first  discovered  in  this  room  upon  the  back 
of  the  "  switch-board,"  where  it  is  covered  with  numerous 
wires  necessarily  running  very  close  to  each  other,  and  was 
caused  by  the  crossing  of  several  wires  charged  with  large 
batteries.  This  crossing  resulted  from  atmospheric  con- 
ditions, the  moisture  accumulating  on  the  back  of  the 
swit<$h-board  forming  a  partial  connection  between  the 
wires,  and  acting  as  a  partial  conductor,  thereby  causing 
the  electric  current  to  leave  its  proper  course,  with  the 
result  as  above  stated. 

That  such  accidents  are  exceedingly  rare  is  not  disputed, 
and  that  there  are  no  improvements  known  to  the  art  or 
anywhere  in  use  by  which  the  possibiUty  of  such  an  occur- 
rence  can  be  prevented. 

In  consequence  of  this  fire  it  became  impossible  for  the 
defendant  to  deliver  the  plaintiffs'  message. 

This  message  delivered  to  the  company  was  written  upon 
a  night  message  blank,  and  after  stipulating  that  the  com- 
pany would  receive  messages  to  be  sent  without  repetition 
during  the  night,  for  delivery  not  earlier  than  the  morning 
of  the  next  ensuing  business  day,  at  reduced  rates,  there 
followed  this  condition :  "that  the  sender  will  agree  that 

lie  will  not  claim  damages  for  errors  or  delays,  or  for  non- 
VOL.  n— 39. 
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delivery  of  Baoh  messageSi  happening  from  any  cause, 
beyond  a  Bum  equal  to  ten  times  the  amount  paid  for  tranB- 
mifision,"  eto. 

Above  the  written  message  were  these  words  :  ^^  Send  the 
following  night  message,  subject  to  the  above  conditioiis, 
which  are  hereby  agreed  to." 

No  evidence  was  oflEered  at  the  trial  or  question  raised  in 
reference  to  the  stipulations  and  condition,  further  than 
what  api)ears  upon  the  message  blank  signed  at  the  bottom 
of  the  message.  Nor  is  any  question  raised  by  counsel  in 
argument  before  this  court  in  relation  to  the  validity  of 
such  a  condition  as  is  found  attached  to  this  stipulation  or 
agreement.  By  its  very  terms,  if  held  valid,  this  condition 
would  relieve  the  company  from  all  its  liability  whatsoever 
for  errors,  delays,  or  omissions  ''happening  from  any 
cause."  It  would  protect  them  from  all  liability  happen- 
ing as  the  result  of  their  own  negligence.  Whatever  force 
or  effect  other  courts  may  give  to  such  conditions,  whether 
as  a  regulation  of  the  comx)any  or  as  a  contract  between 
the  i)artieSy  it  is  now  too  well  settled  by  this  court  to  admit 
of  question  or  contradiction  that  they  are  unreasonable  and 
void.  Ba/rOeU  r.  W.  U^  TeU  Co.,  62  Me.  900;  True  v.  The 
International  Tel  Oo.^  60  Me.  9  ;  Ayer  t.  W.  U.  TeU  Co., 
79  Me.  493.  As  in  the  case  of  common  carriers,  they  can 
not  contract  with  their  employers  for  exemption  from  lia- 
bility for  the  consequences  of  their  own  negligence. 
Whether  such  conditions  are  reasonable  or  unreasonable 
must  be  determined  with  reference  to  public  policy, 
rather  than  private  contract.  JSxpress  Company  v.  Cahd" 
well,  21  WaU.  270. 

The  defense,  however,  is  based  entirely  upon  other 
grounds.  No  conditions  contained  in  the  stipulation  are 
relied  upon  as  a  defense  in  this  action.  But  it  is  claimed 
that  under  the  facts  in  the  case,  concerning  which  there  is 
no  controversy,  the  defendant  company  can  not  be  deemed 
guilty  of  any  negligence,  and  therefore  cannot  be  held  to 
respond  in  damages.  To  ascertain  the  duties  and  liabilities 
of  the  defendant  company  we  must  look  to  the  nature  of 
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the  employment,  and,  except  so  far  as  it  has  limited  its 
ordinary  obligations  by  any  special  stipulation  which  may 
be  held  to  be  reasonable,  be  governed  by  the  general  and 
well-established  principles  of  law  pertaining  to  such  em- 
ployment. 

It  is  now  perfectly  well  settled  by  the  great  weight  of 
judicial  authority  that  although  telegraph  companies  are 
engaged  in  what  may  appropriately  be  termed  a  public 
employment,  and  are  therefore  bound  to  transmit,  for  all 
persons,  messages  presented  to  them  for  that  purpose,  they 
are  not  common  carriers  in  tho  strict  sense  of  the  term. 
To  be  sure,  they  are  engaged  in  a  business  almost,  if  not 
quite,  as  important  to  the  public  as  that  of  carriers.  But 
while  the  analogy  between  the  common  carrier  of  goods 
and  the  common  carrier  of  messages  is  very  strong,  never- 
theless their  responsibility  diflfers  in  a  manner  correspond- 
ing to  the  difference  in  the  nature  of  the  services  they 
perform.  The  common  carrier  of  goods,  in  the  absence  of 
any  special  contract  or  regulation  limiting  its  general 
liabiUty,  becomes  an  insurer  of  property  entrusted  to  it  for 
carriage ;  whereas,  in  the  absence  of  any  contract  or  regu- 
lation modifying  the  liability  of  telegraph  companies,  they 
do  not  insure  absolutely  the  safe  and  accurate  transmis- 
sion of  messages  as  against  aU  contingencies,  but  they  are 
bound  to  transmit  them  with  care  and  diligence  adequate 
to  the  business  which  they  undertake,  and  for  any  failure 
in  such  care  and  diligence  they  become  responsible.  This 
appears  to  be  the  doctrine  now  settled  by  the  courts,  and 
is  founded  upon  reason.  The  following  decisions  in  this 
country  are  authority,  and  may  properly  be  cited  in  this 
connection.  Bartlett  t.  W.  TT.  TeL  Co.,  62  Me.  220,  221 ; 
Ayer  T.  Same,  79  Me.  493 ;  Ellis  v.  Am.  Tel.  Co.^  13 
Allen,  232,  which  hold  them  to  the  use  of  due  and  reason- 
able care,  and  liable  for  the  consequences  of  their  negli- 
gence in  the  conduct  of  their  business  to  those  sustaining 
loss  or  damage  thereby.  Breese  v.  U.  S.  Tel.  Co,^  48  N. 
Y.  141 ;  Leonard  v.  N.  F.,  Albany y  <fea,  Tel.  Go.^  41  N.  Y. 
671 ;  Baldwin  v.  U.  S.   Tel  Co.,  45  N.  Y.  751 ;  Birneij  v. 
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N.  T.  &  Wash.  Tel.  Co.,  1  Daly,  647 ;  N.  T.  &  Wash.  Td. 
Co.  V.  Dryhurg,  35  Pa.  St.  298  ;  Graham  v.  W.  U.  Tel.  Co., 
1  Colo.  230  ;  Sweatland  v.  111.,  <fec.,  Tel.  Co.,  27  Iowa,  433 ; 
W.  U.  Tel.  Co.  V.  Carew,  15  Mich.  626 ;  W.  U.  TeL  Co.  r. 
JTeiR,  67  Tex,  283 ;  Wash.  &  N.  0.  Tel.  Co.  v.  Hohson,  15 
Grat.  122 ;  Piviehi^ey  t.  Tel.  Co.,  19  S.  C.  71 ;  Smithson 
V.  U.  S.  Uhl.  Co.,  29  Md.  167 ;  IdtOe  Bock,  Jbc,  Td.  Co. 
V.  Davis,  41  Ark.  79. 

A  more  stiingent  rule,  however,  was  at  first  suggested  in 
two  early  cases.  The  earliest  one  in  which  the  question  of 
the  liability  of  telegraph  companies  arose  was  that  of  Mac 
Andrew  v.  Electric  Tel.  Co.,  17  C.  B.  (84  E.  C.  L.  3), 
decided  in  England  in  1855.  This  case,  by  implication, 
only  can  be  said  to  be  authority  for  holding  them  to  the 
liability  of  insurers.  It  was  soon  followed  in  this  country 
by  the  case  of  Parks  v.  Alta  California  Tel.  Co.,  13  CaL 
422,  decided  in  1859,  the  only  case  to  be  found  in  which 
telegraph  companies  have  been  expressly  held  to  be  com- 
mon carriers,  and  subject  to  the  same  severe  rule  of  respon- 
sibility. With  this  exception,  all  the  American  courts 
which  have  expressed  any  decided  opinion  upon  this  ques- 
tion have  concurred  in  the  doctrine  above  stated. 

The  degree  of  care  which  these  companies  are  bound  to 
use  is  to  be  measured  with  reference  to  the  kind  of  business 
in  which  they  are  engaged.  As  compared  with  many  other 
kinds  of  business,  the  care  required  of  them  might  be  called 
"great  care."  While  meaning  really  the  same,  it  is 
variously  stated  by  different  courts  in  the  decisions  to  which 
we  have  referred, — '  *due  and  reasonable  care ;"  *  'ordinary  care 
and  vigUance ;"  "  reasonable  and  proper  care ;"  "  reasonable 
degree  of  care  and  diligence ;"  "  care  and  diligence  adequate 
to  the  business  which  they  undertake  ;"  "with  skill,  with 
care,  and  with  attention;"  "a  high  degree  of  responsi- 
bihty."  These  are  but  the  varied  forms  of  expressing  the 
requirement  of  what  is  known  in  law  as  ordinary  care,  as 
applied  to  an  employment  of  this  nature,  an  employment 
which  is  not  that  of  an  ordinary  bailee.  The  public,  as  a 
general  rule,  have  no  choice  in  the  selection  of  the  com- 
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pany.  They  have  none  in  the  selection  of  its  servants  or 
agents.  They  have  no  control  over  the  agencies  or  instru- 
mentalities used  in  conducting  the  business  of  the  company. 
The  public  must  take  the  agencies  which  the  companies 
furnish,  and  they  have  no  supervision  over  its  management 
or  methods  of  performing  the  service  which  it  holds  itself 
out  as  willing  and  ready  to  perform  And  while  we  do  not 
hold  that  these  companies  are  conmion  carriers,  and  sub- 
ject to  the  same  severe  rule  of  resi)onsibUity,  we  think  that 
those  who  engage  in  the  business  of  thus  serving  the  public 
by  transmitting  messages  should  be  held  to  a  high  degree 
of  diligence,  skill  and  care,  and  should  be  responsible  for 
any  negligence  or  unfaithfulness  in  the  i)erf ormance  of  their 
duties. 

A  telegraph  company,  which  holds  itself  out  to  the 
public  as  ready  to  transmit  all  messages  delivered  to  it,  is 
bound  to  have  suitable  instruments  and  competent  servants, 
and  to  see  that  the  service  is  rendered  with  that  degree  of 
care  and  skill  which  the  peculiar  nature  of  the  undertak- 
ing requires.  We  do  not  understand,  however,  that  this 
duty  would  impose  a  liability  upon  the  company  for  want 
of  skill  or  knowledge  not  reasonably  attainable  in  the  art, 
nor  for  errors  or  imperfections  which  arise  from  causes  not 
within  its  control,  or  which  are  not  capable  of  being  guarded 
against.  White  v.  W.  U.  Tel.  Co.,  14  Fed.  Rep.  710  ;  Sweat- 
land  V.  m.  &  Miss.  Tel.  Co.,  27  Iowa,  4-53 ;  Leonard  v. 
N.  F.,  &C.J  Tel.  Co.,  41  N.  Y.  572 ;  Ellis  v.  American  Tel. 
Co.,  13  AUen,  233 ;  BarOett  T.  W.  17.  Tel.  Co.,  62  Me.  221. 

We  think  our  own  court  has  expressed  the  doctrine  we 
are  discussing  in  language  so  fitting  that  we  may  be  justi- 
fied in  making  the  following  extended  quotation  from  the 
case  last  cited : 

"To  require  a  degree  of  care  and  skill  commensurate 
with  the  importance  of  the  trust  reposed,  is  in  accordance 
with  the  principles  of  law  applicable  to  all  undertakings  of 
whatever  kind,  whether  professional,  mechanical,  or  that 
of  the  common  laborer.  There  is  no  reason  why  the  busi- 
ness of  sending  messages  by  telegraph  should  be  made  an 
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exception  to  the  general  rule.  This  requires  skill  as  well 
as  care.  If  the  work  is  difficulty  greater  skill  is  required* 
It  is  often  necessary  to  entrust  to  this  mode  of  communica- 
tion matters  of  great  moment,  and,  therefore,  the  law 
requires  great  care.  It  is  necessary  to  use  instruments  of 
a  somewhat  delicate  nature  and  accurate  adjustment,  and, 
therefore,  they  must  be  so  made  as  to  be  reasonably  suffi- 
cient for  the  purpose.  The  company  holding  itself  out  to 
the  public  as  ready  and  willing  to  transmit  messages  by 
this  means,  pledges  to  that  public  the  use  of  instruments 
proper  for  the  puri)ose,  and  that  degree  of  skill  and  care 
adequate  to  accomplish  the  object  proposed.  In  case  of 
failure  in  any  of  these  respects,  the  company  would 
undoubtedly  be  liable  for  the  damage  resulting.  This 
would  not  impose  any  liability  for  want  of  skill  or  knowl- 
edge not  reasonably  attainable  in  the  present  state  of  the 
art,  nor  for  errors  resulting  from  the  peculiar  and  unknown 
condition  of  the  atmosphere,  or  any  agency  from  whatever 
source,  which  the  degree  of  skUl  and  care  spoken  of  is 
insufficient  to  guard  against  or  avoid." 

Taking  the  facts  as  proved  in  the  case  now  under  con- 
sideration, and  applying  the  principles  of  law  to  them,  are 
Ithe  plaintiffs  entitled  to  recover  ? 

They  make  out  a  prima  facie  case  when  they  show  that 
the  message  which  the  company  undertook  to  send  was  not 
delivered,  and  that  damage  has  resulted.  It  is  not  neces- 
sary that  they  show  affirmatively  that  the  failure  to  deliver 
happened  through  any  omission  of  duty  by  the  com})any  or 
its  officers,  or  from  some  defect  in  the  instrumentalties 
employed  by  the  company.  The  failure  to  deliver  being 
shown,  the  legal  presumption  is  that  it  was  caused  by 
some  one  or  other  of  these  causes,  or  of  all  combined.  It 
then  becomes  incumbent  on  the  defendant,  if  it  would 
relieve  itself  from  the  consequences  of  such  presumption, 
to  overcome  that  presumption  by  showing  that  in  the 
attempted  transmission  and  delivery  of  the  message  it 
exercised  all  proi)er  care  and  diligence  commensurate  with 
the  undertaking,  and  that  the  failure  is  not  attributable  to 
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any  fault  or  negligence  on  its  part,  or  that  of  any  of  its 
employfe.  BarOeU  w.  W.  U.  Tel.  Co.,  62  Me.  221 ;  BcM- 
win  V.  U.  8.  Tel.  Co.,  45  N.  Y.  744 ;  W.  U.  Tel.  Co.  v. 
Graham,  1  Colo.  230 ;  Shear.  &  Red.  on  Neg.,  §  669 ;  W.  U. 
Td.  Co.  V.  Wenger,  55  Pa.  St.  262. 

The  case  last  named  was  where  a  message  sent  by  the 
plaintiff's  line  to  New  York  was  transmitted  only  to  Phila- 
delphia, and  no  reason  was  assigned  for  the  failure  to 
transmit  the  message  to  its  destination.  The  court  say : 
"No  such  reason  as  the  law  would  recognize,  and,  indeed, 
no  reason  at  all,  was  given  for  the  failure  to  transmit  the 
message  to  its  destination.  Thus  was  presented  a  clear 
case  of  gross  negligence  against  the  company,  in  perform- 
ing its  undertaking,  and  a  consequent  liability  to  the 
plaintiff  for  such  damage  as  he  had  sustained  in  conse- 
quence thereof." 

The  case  at  bar  is  unlike  that.  While  it  is  true  that  the 
message  in  this  case  was  not  transmitted  to  its  destination, 
the  defendant  here  has  assumed  the  burden  of  proof,  after 
the  prima  fame  case  of  the  plaintiffs  and  by  evidence, 
which  is  uncontradicted,  has  shown  that  the  failure  was 
caused  by  agencies  over  which  it  had  no  control,  and  for 
which  it  was  not  responsible.  The  dispatch  when  received 
at  the  Chicago  office  during  the  night,  was  taken  from  the 
wire,  and  the  relay  copy  was  hung  ui)on  the  Stock- Yards' 
hook,  to  be  forwarded  the  following  morning  when  the 
office  at  that  place  should  open.  This  is  all  that  could  be 
done  that  night.  By  the  terms  of  the  company's  stipula- 
tion or  regulation  to  which  the  plaintiffs,  by  their  signature 
thereto,  either  assented,  or  by  which  they  must  be  held  to 
be  estopped  {Breese  v.  U.  S.  Tel.  Co.,  48  N.  Y.  141,  142 ; 
GHnneU  t.  W.  XT.  Tel.  Co.,  113  Mass.  307),  aside  from  the 
void  condition  of  which  we  have  spoken,  the  message  was 
not  to  be  delivered  earlier  than  the  morning  of  the  next 
ensuing  business  day.  An  earlier  transmission  in  this  case 
was  impossible.  Immediately  prior  to  the  time  for  for- 
warding the  message  over  the  line  communicating  with  the 
Btock  Yards  a  fire  suddenly  broke  out  in  the  operating 
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room,  and  before  anything  conld  be  rescued,  the  whole 
room  was  enyeloi)ed  in  flames,  and  this  message  destroyed. 

The  origin  of  the  fire,  as  we  have  stated,  and  as  the  evi- 
dence shows,  was  due  to  atmospheric  conditions  and  influ- 
ences over  which  the  defendant  company  had  no  controL 
There  were  no  improvements  known  or  anywhere  in  nse 
which  could  guard  against  the  i>ossibility  of  such  an  occnr- 
rence.  If  the  company  ought  to  have  foreseen  that  such  an 
accident  might  happen,  or  if  such  an  occurrence  could  rea- 
Bonably  have  been  anticipated,  and  it  could  have  been 
guarded  against,  then  the  omission  to  provide  against  it 
might  be  held  to  be  actionable  negligence.  But  the  facts, 
as  they  appear  in  the  case,  rebut  any  negligence  on  this 
ground.  That  it  was  likely  to  occur  was  only  a  possibility. 
The  fire  does  not  appear  to  have  originated  through  any 
fault  or  negligence  of  the  company  or  its  employes,  or 
through  any  imperfections  in  the  chemicals,  metals,  mach- 
inery, or  implements  used  by  it,  which,  by  any  skill  or 
knowledge  reasonably  attainable  in  the  present  state  of 
telegraphy,  could  be  guarded  against. 

The  facts  proved  bring  the  case  within  the  decisions  to 
which  we  have  referred  in  another  part  of  this  opinion,  and 
upon  those  facts  and  the  law  it  is  the  opinion  of  the  court 
that  the  plaintiffs  cannot  prevail.    Judgment  for  dtfendant. 

Peteks,  C.  J.,  and  Walton,  Danfobth,  Vieqin  and 
LiBBEY,  JJ.,  concurred. 


Note.— This  case  is  cited  in  CHUU  y.  W.  U.  Td.  Co,,  post.  Bartlettr. 
W.  U.  Tel.  Co.,  vol.  1,  p.  46,  is  a  Maine^  case  upon  the  same  general 
subject  as  this  and  the  two  preceding  cases. 

See  Index  to  this  and  to  previous  volume,  titles  "Duty  to  Customers,** 
"  Limiting  Liability." 

The  duty  of  telegraph  companies  as  public  carriers  of  messages  by  the 
use  of  the  electric  current  has  been  much  discussed  by  the  courts.  Refer- 
ence to  several  early  cases  is  made  in  a  note  at  page  79  of  volume  1  of  this 
series.  The  following  quotations  are  from  the  language  of  the  courts  in 
cases  reported  in  said  volume  : 

Arkansas. — "While  telegraph  companies  are  not  insurers  and  do  not 
guarantee  the  delivery  of  all  messages  with  entire  accuracy,  and  against 
all  contingenoes,  they  do  undertake  for  ordinary  care  and  vigilance  in  the 
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performance  of  their  duties,  and  to  answer  for  the  neglect  and  omission  of 
duty  of  their  servants  and  agents." 

LUUe  Bock,  dte.,  Tel.  Co.  v.  Davis,  p.  626. 

Caufobkia. — **  By  statute,  therefore,  a  telegraph  company  in  this  State 
is  not  a  common  carrier,  and  the  degree  of  care  and  diligence  exacted  of 
such  comxMinies  in  the  transmission  and  delivery  of  messages  is  great  care 
and  diligence." 

Hart  V.  W.  U.  Tel.  Co.,  p.  784. 

Gbobgia. —  Warner,  C.  J.:  **What  law  of  this  State  authorizes  the 
courts  thereof  to  declare  that  a  telegraph  company,  using  its  peculiar 
machinery  for  the  transmission  of  messages  from  one  point  to  another,  is 
a  common  carrier,  or  a  qwiH  conmion  carrier,  and  liable  as  such  for  its 
neglect  of  duty  in  the  particular  business  in  which  it  is  engaged  ?  We 
bow  of  none ;  but,  on  the  contrary,  the  true  nature  and  character  of  its 
liability  would  seem  to  be  that  of  a  bailee  for  hire." 

BuBCKiiEY,  J.  (concurring):  '*  I  am  inclined  to  the  opinion  that  the  busi- 
ness of  telegraphing  conststs  merely  in  receiving  orders  for  work  and  labor 
and  executing  them.  Strictly  speaking,  there  is  no  bailment,  and,  there- 
fore, no  carriage  of  property." 

Jackson,  J.  (concurring):  '*  I  wish  to  say  that  I  am  inclined  to  think 
that  the  business  of  a  telegraph  company  is  very  similiar  to  that  of  a  com- 
mon carrier,  and  approximates  very  nearly  to  that  business." 
W.  U.  Tel.  Co.  V.  Fontaine,  p.  239. 

Illinois. — ''  Strong  reasons  might  be  urged  in  favor  of  holding  these 
companies  to  the  severe  liabilities  of  conmion  carriers,  but  the  current  of 
authority  at  this  time  is  not,  as  admitted  by  appellants,  in  that  direction. 
Whilst  Xhevt  liability  is  held  to  be  analogous  to  that  of  common  carriers, 
who  are  insurers  of  the  safe  delivery  of  the  articles  intrusted  to  them,  it  is 
considered  in  view  of  the  means  employed  by  telegraph  companies  to  trans- 
mit messages,  and  their  liability  to  sudden  accidents  which  cannot  be  fore- 
seen and  provided  against,  to  hold  them  as  insurers  of  the  safe  delivery  of 
every  message  intrusted  to  them  would  be  too  rigid  a  rule.  Cases  so  hold- 
ing, hold,  nevertheless,  that  they  are  liable  for  a  failure  to  exercise  the  high- 
est degree  of  diligence  and  skill  in  the  performance  of  their  duty." 
Tyler  v.  W.  U.  Tel.  Co.,  p.  14. 

KENTUCKY. —  '*  A  few  cases  are  to  be  found  in  which  it  has  been  held  that 
telegraph  companies  are  to  be  regarded  as  common  carriers ;  but  the  later 
current  of  authority  is  not  in  this  direction.  It  is,  however,  a  public  agent ; 
it  exercises  a  qwui  public  employment ;  carefulness  and  fidelity  are  essen- 
tials to  its  character  as  a  public  servant,  and  public  policy  forbids  that  it 
should  abdicate  as  to  the  public  by  a  contract  with  the  individual." 
Smith  V.  W.  U.  Tel  Co.,  p.  743. 

Maine. —  **  That  the  liabilities  of  a  common  carrier  do  not  attach  to  busi- 
ness of  this,  kind  may  now  be  considered  as  well  settled.  That  messages  of 
the  highest  importance  are  often  sent  requiring  a  projmrtionate  degree  of 
care,  may  be  considered  equally  certain.  To  require  a  degree  of  care  and 
skill  commensurate  with  the  importance  of  the  trust  reposed  is  in  accord- 
ance vrith  the  principles  of  law  applicable  to  all  undertakings  of  whatever 
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kind,  whether  profeesional,  mechanical,  or  that  of  the  common  laborer. 
There  ia  no  reason  why  the  business  of  sending  messages  by  telegraph 
should  be  made  an  exception  to  the  general  rule.  The  company  holding 
Itself  out  to  the  public  as  ready  and  willing  to  transmit  messages  by  thia 
means,  pledgee  to  that  public  the  use  of  instruments  proper  for  the  pur- 
pose, and  that  degree  of  skill  and  care  adequate  to  accomplish  the  object 
proposed. 

In  case  of  failure  in  any  of  these  respects,  the  company  would  undoubt- 
edly be  liable  for  the  damage  resulting." 
Bartlett  v.  W.  U.  Tel.  Co.,  p.  45. 

Massachusetts. —  "  The  liability  of  a  telegraph  company  is  quite  unlike 
that  of  a  conoLmon  carrier.  A  common  carrier  has  the  exclusive  poasession 
and  control  of  the  goods  to  be  carried,  with  peculiar  opportunities  for 
embezzlement  or  collusion  with  thieyes ;  the  identity  of  the  goods  reoeiTcd 
with  those  delivered  cannot  be  mistaken ;  their  value  is  capable  of  easy 
estimate,  and  may  be  ascertained  by  inquiry  of  the  consignor,  and  the  car- 
rier's compensation  fixed  accordingly ;  and  his  liability  in  damages  ia  meas- 
ured by  the  value  of  the  goods.  A  telegraph  company  Is  intrusted  with 
nothing  but  an  order  or  message,  which  is  not  to  be  carried  in  the  form  in 
which  it  is  received,  but  is  to  be  transmitted  or  repeated  by  electricity,  and 
is  peculiarly  liable  to  mistake ;  which  cannot  be  the  subject  of  embezzle- 
ment ;  which  is  of  no  intrinsic  value ;  the  importance  of  which  cannot  be 
estimated  except  by  the  sender,  nor  ordinarily  disclosed  by  him  without 
danger  of  defeating  his  own  purposes ;  which  may  be  wholly  valueless,  if 
not  forwarded  immediately ;  for  the  transmission  of  which  there  must  be 
a  simple  rate  of  compensation  ;  and  the  measure  of  damages  for  a  failure 
to  transmit  or  deliver  which,  has  no  relation  to  any  value  which  can  be 
put  on  the  message  itself.'* 

Grinnell  v.   W.  U.  Tel.  Co.,  p.  70. 

New  Yobk. — '*  The  defendant  is  not  a  common  carrier,  and,  therefore, 
the  peculiar  liability  of  a  common  carrier  does  not  exist  in  this  case." 
Schwarz  v.  A.  dt  P.  Tel.  Co.,  p.  884. 

Omo. —  "  But  that  telegraph  companies  exercise  a  quasi  public  employ- 
ment, with  duties  and  obligations  analogous  to  those  of  a  common  carrier, 
is  a  proposition  clearly  settled.  The  statute  confers  upon  them  power  of 
eminent  domain,  which  no  one  will  contend  could  be  conferred  upon  them, 
consistently  with  the  Ck)nstitution,  if  they  were  engaged  in  a  mere  private 
employment  or  occupation  by  which  the  public  interests  were  not  affected.  ** 

**The  rule  in  this  State  is  well  settled,  that  one  exercising  a  public 
employment  is  liable  for  failing  to  bring  to  the  service  he  undertakes  that 
degree  of  skill  and  care  which  a  careful  and  prudent  man  would  under 
the  circumstances  employ." 
Tel.  Co.  V.  Oriswold,  p.  839. 

Oreoon. —  '*  And  although  a  telegrapher  is  not  an  insurer,  and  therefore 
not  responsible  for  an  error  in  a  message  consequent  on  causes  beyond  his 
control ,  he  is,  like  a  common  carrier,  a  servant  of  the  public  by  reason  of 
his  employment,  and  bound  to  the  exercise  of  care  and  diligence  adequate 
to  the  discharge  of  the  duties  thereof,  and  cannot  by  any  notioe»  regnla- 
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tion  or  contract,  limit  or  control  his  liability  for  the  negligence  of  himaelf 
or  Bervanta." 

Abraham  v.  W.  U.  Td.  Co.,  p.  728. 

South  Gabolina. —  **  To  apply  the  rule  of  common  carriers  to  these  com- 
panies, would,  it  seems  to  us,  be  extremely  unjust,  and  to  hold  them  abso- 
lutely liable  as  insurers  would  greatly  impair  this  mode  of  correspondence, 
crippling,  if  not  destroying,  a  most  important  and  growing  department  of 
business. 

Such  we  do  not  understand  to  be  the  law  as  settled  in  England,  or  in  a 
majority  of  the  American  States.  It  is  true  there  is  a  lack  of  uniformity 
in  the  decisions,  and  in  many  cases  where  the  ix>int  has  not  been  distinctly 
adjudged,  will  be  found  many  loose  and  somewhat  ill-defined  expressions 
tending  to  the  application  of  the  stringent  doctrine  of  common  carriers, 
but  the  current  of  authority  is  decidedly  opposed  to  this.  2  Thomp.  Neg. 
836,  and  the  numerous  cases  cited  in  the  note  at  that  page.  Cases  from 
New  York,  Pennsylvania,  Missouri,  Maryland,  Michigan,  Kentucky  and 
other  States.  We  concur  in  the  doctrine  indicated  on  these  cases." 
Pinekneyv.  W.  U.  Tel.  Co.,  p.  516. 

Tbxas. — '*  The  great  weight  of  authority,  and  which  from  the  nature  of 
the  employment  of  telegraph  companies  seems  founded  upon  reason,  is 
that  though  in  some  essential  particulars  they  partake  of  the  character  of 
common  carriers,  they  are  not  strictly  such,  and  should  not  be  held  to  the 
same  degree  of  strict  responsibility. 

•*  As  our  Legislature,  however,  has  delegated  to  telegraph  companies  the 
power  to  exercise  the  right  of  eminent  domain,  and  ss  their  employment  is 
qvuLsi  public,  they  should  so  far  be  governed  by  the  law  applicable  to  com- 
mon carriers  that  the  general  duty  devolves  uix>n  them  to  serve  the  public 
and  act  impartially  and  in  good  faith  to  all  alike,  and  to  send  messages  in 
the  order  received.  But  they  are  not,  as  is  the  general  rule  with  common 
carriers,  insurers,  simply  by  reason  of  their  oocupation,  but  ore  held  only 
to  a  reasonable  degree  of  care  and  diligence  in  proportion  to  the  degree  of 
vesponsibflity.** 

W.  U.  Tel.  Co.  V.  Neia,  p.  862. 

YlROlNlA. — "  While  it  seems,  from  an  examination  of  many  decisions, 
that  the  weight  of  judicial  opinion  is  that  telegraph  companies  are  not 
common  carriers  in  the  strict  sense  of  the  term,  yet  on  accx>unt  of  the  public 
nature  of  their  employment,  they  have  been  held  in  many  cases  to  a  very 
similar  degree  of  responsibility.'' 

IT.  U.  Tel.  Co.  V.  ReynoldB,  p.  487. 

Wisconsin. — "  In  the  language  of  the  comi;,  in  Baldwin  v.  The  United 
States  Telegraph  Co.,  45  N.  Y.  744-751,  *  while  telegraph  companies  are 
not  insurers,  and  do  not  guarantee  the  delivery  of  all  messages  with  entire 
accuracy  and  against  all  contingencies,  they  do  undertake  for  ordinary  care 
and  vigilance  in  the  performance  of  their  duties,  and  to  answer  for  the 
neglect  and  omission  of  duty  of  their  servants  and  agents ;'  and  this  degrea 
of  liability  the  law  imposes  upon  them,  as  well  in  the  transmission  and 
delivery  of  a  night  as  of  a  day  dispatch." 
Hibbard  v.  W.  U.  Td.  Co.,  p.  62. 
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Thoxas  MoCobd  t.  Thb  Westbbn  Union  Teubgsaph 

Company. 

Minneaota  Supreme  Court,  Sept.  4t  iS88. 

(89  Minn.  181.) 

FoRQED  TELBaaAM.— Liability  of  telegraph  ooxpany  fob  actb  of 

▲OENT.— PBOZDCATE  CAUSE. 

A  telegraph  company  is  liable  to  the  receiver  of  a  message  forged  by  its 
agent,  sent  over  its  line,  received  by  the  addressee  in  the  usual  course 
of  business  and  acted  upon  in  good  fkith,  for  the  damage  sustained  by 
him  thereby. 

The  agent  who  forged  and  sent  a  telegram  was  also  agent  of  the  express 
company,  by  which  money  was  sent  pursuant  to  the  telegram,  and  he 
intercepted  the  money  and  converted  it  to  his  own  use.  Held,  that  the 
transmission  of  the  telegram  was  the  proximate  cause  of  the  loss,  and 
that  the  telegraph'oompany  was  liable  therefor,  even  though  the  express 
company  might  also  have  been  liable. 

Case  of  this  series  cited  in  opinion :  Bank  of  California  v.  W.  U,  TeL  Co,, 
voL  1,  p.  239. 

Appeal  from  District  Court,  Ramsey  connty. 
Action  for  damages.    Appeal  by  defendant  below. 

/.  F.  D.  Beard  and  Wager  Swayne,  Oeo.  H.  FearoM 
and  Q.  WaUer  ArtZj  for  appellant. 

Flandrau^  Squires  and  Cvicheon^  for  respondent. 

Vanderbubgh,  J.:  Dudley  &  Co.,  who  resided  at  Grove 
City,  Minn. ,  were  the  agents  of  plaintiff  for  the  purchase  of 
wheat  for  him.  He  resided  at  Minneapolis,  and  was  in  the 
habit  of  forwarding  money  to  them,  to  be  used  in  making 
such  purchases,  in  response  to  telegrams  sent  over  the 
defendant' s  line,  and  delivered  to  him  by  it.  On  the  1st 
day  of  February,  1887,  the  defendant  transmitted  and  deliv- 
ered to  plaintiff  the  following  message,  viz.:- 
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"  Gbovb  Ctpt,  Minn.,  February  1, 1887. 
**  To  T.  M,  McCord  A  Co,:  Send  one  thousand  or  fifteen  hundred  to-mor- 
row. Dudley  &  Co." 

The  plaintifl  in  good  faith  acted  upon  this  request,  believ- 
ing it  to  be  genuine,  and,  in  accordance  with  his  custom, 
forwarded  through  the  American  Express  Company  the 
sum  of  $1,600  in  currency,  properly  addressed  to  Dudley 
&  Co.,  at  Grove  City.  It  turned  out,  however,  that  this 
dispatch  was  not  sent  by  Dudley  &  Co.,  or  with  their 
knowledge  or  authority ;  but  it  was  in  fact  false  and 
fraudulent,  and  was  written  and  sent  by  the  agent 
of  the  defendant  at  Grove  City,  whose  business  it 
was  to  receive  and  transmit  messages  at  that  place. 
He  was  also  at  the  same  time  the  agent  of  the  American 
Express  Company  for  the  transaction  of  its  business,  and 
for  a  long  time  previous  to  the  date  mentioned  had  so  acted 
as  agent  for  both  companies  at  Grove  City,  and  was  well 
informed  of  plaintiff's  method  of  doing  business  with 
Dudley  &  Co.  On  the  arrival  of  the  package  by  express  at 
Grove  City,  containing  the  sum  named,  it  was  intercepted 
and  abstracted  by  the  agent,  who  converted  the  same  to  hi& 
own  use.  The  dispatch  was  delivered  to  the  plaintiff,  and 
the  money  forwarded  in  the  usual  course  of  business. 
These  facts,  as  disclosed  by  the  record,  are  sufficient,  we 
think,  to  establish  the    defendant' s  liability  in  this  action. 

1.  Considering  the  business  relations  existing  between 
plaintiff  and  Dudley  &  Co.,  the  dispatch  was  reasonably 
interpreted  to  mean  a  requisition  for  one  thousand  or  fifteen 
hundred  dollars. 

2.  As  respects  the  receiver  of  the  message,  it  is  entirely 
immaterial  upon  what  terms  or  consideration  the  telegraph 
company  undertook  to  send  the  message.  It  is  enough  that 
the  message  was  sent  over  the  line,  and  received  in  due 
course  by  plaintiff,  and  acted  on  by  him  in  good  faith.  The 
action  is  one  sounding  in  tort,  and  based  upon  the  claim  that 
the  defendant  is  liable  for  the  fraud  and  misfeasance  of  its 
agent  in  transmitting  a  false  message  prepared  by  himself. 
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JS'ew  Tark,  etc.,  Tel  Co.  v.  Dtyburg,  35  Pa.  St.  298  (78 
Am.  Dec.  338) ;  Gray  Tel.,  §  75. 

3.  The  principal  contention  of  defendant  is,  however,  that 
the  corporation  is  not  liable  for  the  fraudulent  and  tortious 
act  of  the  agent  in  sending  the  message,  and  that  the  Tna.xiTn 
respondeat  sv/perior  does  not  apply  in  such  a  case,  because 
the  agent  in  sending  the  dispatch  was  not  acting  for  his 
master,  but  for  himself,  and  about  his  own  business,  and 
was  in  fact  the  sender,  and  to  be  treated  as  having  trans- 
cended his  authority,  and  as  acting  outside  of  and  not  in 
the  course  of  his  employment,  nor  in  furtherance  of  his 
master's  business.  But  the  rule  which  fastens  a  liability 
upon  the  master  to  third  persons  for  the  wrongful  and 
unauthorized  acts  of  his  servant  is  not  confined  solely  to  that 
class  of  cases  where  the  acts  complained  of  are  done  in  the 
course  of  the  employment  in  furtherance  of  the  master's 
business  or  interest,  though  there  are  many  cases  which 
fall  within  that  rule.  Mott  v.  Consumers^  Ice  Co.,  73 N.  Y. 
643 ;  FishJcill  Savings  Inst.  v.  JSTcUional  Bank,  80  N.  T.  162, 
168 ;  Potulni  v.  Saunders,  37  Minn.  617  (36  K  W.  Rep. 
379).  Where  the  business  with  which  the  agent  is  intrusted 
involves  a  duty  owed  by  the  master  to  the  public  or  third 
persons,  if  the  agent,  while  so  employed,  by  his  own  wrong- 
ful act  occasions  a  violation  of  that  duty,  or  an  injury  to  the 
person  interested  in  its  faithful  performance  by  or  on  behalf 
of  the  master,  the  master  is  liable  for  the  breach  of  it, 
whether  it  be  founded  in  contract  or  be  a  common-law 
duty  growing  out  of  the  relations  of  the  parties.  1  Shear. 
&  R.  Neg.  (4th  ed.),  §§  149,  160, 164 ;  Tayl.  Corp.  (2nd  ed.) 
§  145.  And  it  is  immaterial  in  such  case  that  the  wrong- 
ful act  of  the  servant  is  in  itself  wilful,  malicious,  or  fraud- 
ulent. Thus  a  carrier  of  passengers  is  bound  to  exercise 
due  regard  for  their  safety  and  welfare,  and  to  protect  them 
from  insult.  If  the  servants  employed  by  such  carrier  in 
the  course  of  such  employment  disregard  these  obligations, 
and  maliciously  and  wilfully,  and  even  in  disregard  of  the 
express  instructions  of  their  employers,  insult  and  maltreat 
passengers,  under  their  care,  the  master  is  liable.     Stewart 
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V.  Brooklyn  &  Oroastovm  B.  Co.,  90  N.  T.  688,  593.  In 
Booth  V.  Farmers,  etc.,  BavJc,  50  N.  Y.  396,  an  officer  of  a 
bank  wrongfully  discharged  a  judgment  which  had  been 
recovered  by  the  bank,  after  it  had  been  assigned  to  the 
plaintiil.  It  was  there  claimed  that  the  authority  of  the 
officer  and  the  bank  itself  to  satisfy  the  judgment  had 
ceased,  and  that  hence  the  bank  was  not  bound  by  what  its 
president  did  after  such  assignment.  But  the  court  held 
otherwise,  evidently  upon  the  same  general  principle,  as 
respects  the  duty  of  the  bank  to  the  assignee,  and  laid  down 
the  general  proposition  equally  applicable  to  the  agent  of 
the  defendant  in  the  case  at  bar,  that  the  particular  act  of 
the  agent  or  officer  was  wrongful  and  in  violation  of  his 
duty,  yet  it  was  within  the  general  scope  of  his  powers, 
and  as  to  innocent  third  parties  dealing  with  the  bank,  who 
had  sustained  damages  occasioned  by  such  act,  the  corpora- 
tion was  responsible. 

And  the  liability  of  the  corporation  in  such  cases  is  not 
affected  by  the  fact  that  the  particular  act  which  the  agent 
has  assumed  to  do  is  one  which  the  corporation  itself  could 
not  rightfully  or  lawfully  do.  In  Farmers,  etc..  Bank  v 
Butchers'  &  Drovers'  Bank,  16  N.  Y.  125,  183  (69  Am. 
Dec.  678),  a  case  frequently  cited  with  approval,  the  teller 
of  a  bank  was  with  its  consent  in  the  habit  of  certifying 
checks  for  customers,  but  he  had  no  authority  to  certify,  in 
the  absence  of  funds,  which  would  be  a  false  representa- 
tion ;  yet  it  was  held,  where  he  had  duly  certified  a  check 
though  the  drawer  had  no  funds,  that  the  bank  was  liable, 
on  the  ground  that,  as  between  the  bank  which  had  em- 
ployed the  teller,  and  held  him  out  as  authorized  to  certify 
checks  (which  involved  a  representation  by  one  whose  duty 
it  was  to  ascertain  and  know  the  facts),  and  an  innocent 
purchaser  of  the  check  so  certified,  the  bank  ought  to  be 
the  loser.  Oould  v.  Town  of  Sterling,  23  N.  Y.  439,  463 ; 
Bank  of  New  York  v.  Bank  of  Ohio,  29  N.  Y.  619,  632. 
See,  also,  Titus  v.  President,  etc.,  Ttirnpike  Road,  61  N. 
Y.  237;  New  York  &  N  B.  R.  Co.  v.  Schuyler,  34  N.  Y.  30, 64; 
Lane  v.  Cotton,  12  Mod.  472,  490.     The  defendant  selected 


624  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

McCord  Y.  Telegraph  Co. 

its  agent,  placed  him  in  charge  of  its  business  at  the  station 
in  question,  and  authorized  him  to  send  messages  over  its 
line.  Persons  receiving  dispatches  in  the  usual  course  of 
business,  when  there  is  nothing  to  excite  suspicion,  are 
entitled  to  rely  upon  the  presumption  that  the  agents 
intrusted  with  the  performance  of  the  business  of  the  com- 
pany have  faithfully  and  honestly  discharged  the  duty 
owed  by  it  to  its  patrons,  and  that  they  would  not  know- 
ingly send  a  false  or  forged  message,  and  it  would  ordi- 
narily be  an  unreasonable  and  impracticable  rule  to  require 
the  receiver  of  a  dispatch  to  investigate  the  question  of  the 
integrity  and  fidelity  of  the  defendant's  agents  in  the  per- 
formance of  their  duties,  before  acting.  Whether  the  agent 
is  unfaithful  to  his  trust,  or  violates  his  duty  to,  or  dis- 
obeys the  instructions  of  the  company,  its  patrons  may 
have  no  means  of  knowing.  If  the  corporation  fails  in  the 
performance  of  ita  duty  through  the  neglect  or  fraud  of  the 
agent  whom  it  has  delegated  to  perform  it,  the  master  is 
responsible.  It  was  the  business  of  the  agent  to  send  dis- 
patches of  a  similiar  character,  and  such  acts  were  within 
the  scope  of  his  employment,  and  the  plaintiff  could  not 
know  the  circumstances  that  made  the  particular  act  wrong- 
ful and  unauthorized.  As  to  him,  therefore,  it  must  be 
deemed  the  act  of  the  corporation.  Bank  of  Cal.  v.  West- 
ern Union  Tel.  Co.^  62  Cal.  280;  Booth  v.  Farmers^  etc,^ 
Banky  supra. 

4.  The  defendant  also  insists  that  it  is  not  liable  for  the 
money  forwarded  in  response  to  the  dispatch  because  it 
was  embezzled  by  Swanson  as  agent  of  the  express  com- 
pany. It  is  unnecessary  to  consider  whether  an  action  for 
the  amount  might  not  have  been  maintained  against  that 
company  as  well  as  against  the  defendant  or  the  agent  him- 
self. The  position  of  trust  in  which  the  defendant  had 
placed  him  enabled  him,  through  the  use  of  the  company's 
wires  in  the  ordinary  course  of  his  agency,  to  induce  the 
plaintiflP  to  place  the  money  within  his  reach.  It  is  imma- 
terial what  avenue  was  chosen.  Had  it  been  forwarded  and 
intercepted  by  a  confederate,  the  result  would  have  been 
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the  same.  The  proximate  cause  of  plaintiff's  loss  was  the 
sending  of  the  forged  dispatch.  The  actual  conversion  of 
the  money  was  only  the  culmination  of  a  successful  fraud. 
The  acts  of  Swanson  as  agent  of  the  defendant  and  of  the 
express  company  were  the  execution  of  the  different  parts 
of  one  entire  plan  or  scheme.  That  his  subsequent  acts 
aided  and  concurred  in  producing  the  result  aimed  at,  did 
not  make  the  forged  dispatch  any  the  less  operative  as  the 
procuring  or  proximate  cause  of  plaintiff's  loss.  Milwau- 
kee A  St.  Paul  Up.  Co.  V.  Kellogg,  94  U.  S.  469,  475 ;  Martin 
y.  North  Star  Iron  Works,  31  Minn.  407-410  (18  N.  W. 
Kep.  109). 

Order  affirmed,  and  caae  remanded  for  further  proceed* 
Ings. 


Nora.— See  Index  to  this  and  to  previouB  volume,  title  "  Forged  and 
FVaudnlent  TelegramB."    Also  note,  yoI.  1,  p.  246. 

Minnesota  cases  on  telegraph  companies'  liabilities,  in  yoI.  1  are :  Beaupre 
r.P.AA.  TeL  Co.,  p.  141 ;  C6U  t.  W.  U.  Td.  Co.,  p.  707. 


The  Westesn  Union  Tblbgeaph  Compaist  v.  Johk  M, 

All£K. 

MisgUsippi  Supreme  Court,  June  3,  1889. 

(66  Hiss.  549.) 

Failxtbb  to  dkltteb  teleobam. — AcnoN   fob   fenalty. — Bight  of 

addressee. 

Under  a  statute  giving  a  penalty  to  the  person  injured  by  the  defiralt  of  a 
telegraph  company  in  the  transmission  or  delivery  of  a  message,  held, 
that  the  penalty  enured  to  the  benefit  of  the  addressee,  although  he  had 
not  paid  for  the  tranmnlBHion  nor  had  he  suffered  any  pecuniary  loss. 

Appsal  by  defendant  from  judgment  of  Circuit  Court, 

Lee  county,  in  favor  of  the  plaintiff,  for  seventy-five  dollars, 
VOL.  II — 40. 
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the    statutory  penalty   for  three    undelivered   telegrams 
addressed  to  him. 

Sykes  &  Michardson^  for  appellant. 

Allen,  Rohhins  &  Strihlingy  for  appellee. 

Cooper,  J.,  delivered  the  opinion  of  the  court : 
By  an  act  approved  March  18,  1886  (Acts  1886,  i)age 
91),  it  is  provided : 

"  That  if  any  telegraph  company  shaU  neglect,  fail  or  refuse  to  transmit 
and  deliver,  within  a  reasonable  time,  without  good  and  sufSicient  excose, 
any  message  delivered  to  it  for  such  purpose,  the  person  injured  shaU 
receive  (recover)  the  sum  of  twenty-five  dollars  in  addition  to  such  other 
damages  as  are  now  allowed  by  law." 

The  appellee  was  the  sendee  of  three  messages  of  a  social 
character,  which  were  not  delivered  within  a  reasonable 
time,  without  excuse,  and  for  such  neglect  to  deliver,  he 
instituted  this  action  to  recover  the  statutory  penalty, 
claiming  no  other  damages. 

There  is  an  agreed  statement  of  facts  on  which  the  case 
was  tried,  by  which  it  appears  that  each  of  the  several  mes- 
sages was  delivered  to  the  company  for  transmission  and 
the  charges  paid  by  the  sender  ;  that  the  messages  were  of 
no  pecuniary  value  to  appellee  ;  and  that  he  has  sustained 
no  pecuniary  loss  by  the  failure  to  deliver  them. 

Appellant  contends  that  the  statute  only  gives  the  pen- 
alty it  imposes  to  the  party  "  injured"  by  the  neglect,  and 
that  it  is  given  ''  in  addition  to  such  other  damages  as  are 
now  allowed  by  law,"  and  that  a  sendee  of  a  message  has 
no  right  of  action  against  a  telegraph  company  for  neglect 
to  deliver. 

The  important  question  is  thus  presented  to  the  court 
whether  any  duty  is  assumed  by  a  telegraph  company  to 
the  person  to  whom  a  message  is  addressed,  who  has  x>aid 
nothing  for  its  transmission,  for  which  an  action  will  lie  in 
his  favor. 
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It  is  well  settled  in  England  that  under  such  circum- 
stances no  action  can  be  maintained,  even  though  the  com- 
pany negligently  delivers  a  different  message  than  that  it 
received,  by  reason  of  which  the  sendee,  acting  on  the  mes- 
sage delivered  to  him,  sustains  pecuniary  loss. 

In  America  the  contrary  rule  is  announced,  where  injury 
results  from  the  delivery  of  a  message  other  than  that  trans- 
mitted, but  the  courts  are  not  agreed  ui)on  the  principle 
upon  which  the  action  rests.  In  his  work,  Communications 
by  Telegraph,  Mr.  Gray  classifies  the  decisions  made  by  the 
American  courts  on  this  subject,  and  declares  that  no  satis- 
factory ground  has  been  found  on  which,  in  analogy  to  legal 
principles,  the  liability  of  the  company  can  be  rested.  As 
stated  by  him,  the  liability  has  been  put  upon  some  one  of 
the  following  grounds : 

1.  That,  as  a  telegraph  company  is  in  the  exercise  of  a  pub- 
lic, as  distinguished  from  a  private,  calling,  it  is  the  com- 
mon agent  of  both  parties  to  a  telegraph  message,  or  a  public 
agent  liable  to  any  one  injured  by  its  negligence. 

3.  That  the  person  addressed  is  the  beneficiary  of  a 
contract. 

3.  That  the  message  is  the  property  of  the  person 
addressed,  the  x>osition  of  such  person  being  analogous  to 
that  of  a  consignee  of  goods. 

4.  That  the  sendee  is  the  principal  of  the  telegraph  com- 
pany in  those  cases  where  he  originally  employed  the  com- 
pany.    Gray  on  Communications  by  Telegraph,  117  to  122. 

While  it  may  be  difficult  to  reply  to  the  criticisms  of  the 
grounds  upon  which  the  American  decisions  rest,  it  must 
be  regarded  as  settled  by  an  almost  unbroken  current,  that 
the  telegraph  company  is  under  responsibility  to  the  sendee, 
at  least  in  those  cases  in  which  injury  results  from  the 
delivery  of  an  altered  message.  Mr.  Bigelow  suggests  as  a 
satisfactory  ground  for  holding  the  company  liable  under 
such  circumstances  the  fact  that  communication  by  tele- 
graph is  usually  resorted  to  only  in  matters  of  importance,  by 
reason  of  which  the  company  ought  to  infer  that  its  trans- 
mission is  a  matter  of  consequence,  and  that  a  **  mistake  in 
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its  transmission  will  be  likely  to  produce  damage  to  the 
receiver,  by  causing  him  to  do  that  which  otherwise  he 
would  not  do.  Knowing,  then,  the  probably  evil  conse- 
quences of  transmitting  an  erroneous  message  they  owe  a 
duty  to  the  receiver  of  refraining  from  such  act ;  and  if  (by 
negligence)  they  violate  this  duty,  they  must,  on  plain 
legal  principles,  be  liable  for  the  damage  produced. ' '  Lead* 
ifiig  Cases  on  Torts,  602. 

It  will  be  noted  that  this  proposed  solution  of  the  diffi- 
Qulty  begins  with  the  assumption  that  the  telegraph  com- 
];>any,  by  accepting  the  message,  comes  under  the  obliga- 
tion of  a  ^*duty  "  to  the  sendee. 

If  it  be  true,  as  suggested,  that  the  telegraph  oomi>any, 
by  accepting  the  message  for  transmission,  comes  under  a 
duty  to  the  addressee,  it  does  not  seem  to  be  difficult  to  find 
^qual  liability  for  delay  in  the  transmission,  or  for  failing 
to  deliver,  as  exists  for  its  delivery  of  an  altered  message. 
Delay  or  neglect  to  deliver  is  as  much  a  breach  of  duty^  if 
a  duty  exists,  as  is  the  delivery  of  an  altered  message. 
The  reason  of  the  existence  of  such  companies  is  not  that 
by  them  messages  may  be  more  accurately  transmitted 
than  by  the  ordinary  means  of  communication,  but  it  is 
because  that  they  may  be  more  rapidly  transmitted ;  and  it 
cannot  be  seriously  contended  that  a  telegraph  company 
might  be  liable  for  an  erroneous  delivery  on  the  ground 
that  the  nature  of  its  business  indicated  to  it  the  imi)ort- 
ance  of  delivering  the  exact  message  sent,  and  at  the  same 
time  its  responsibility  be  denied  for  damages  caused  by  delay 
In  delivering  the  message,  because  it  is  not  advised  by  the 
Qature  of  its  business  of  the  importance  of  speedy  delivery. 

The  English  courts  end  all  controversies  by  declaring  that 
t^he  obligation  of  the  company  is  to  the  sender  alone  ;  that 
it  owes  no  duty  to  the  sendee,  and,  because  it  does  not,  is 
not  liable  either  for  delay  or  for  the  delivery  of  an  altered 
message.  The  key  to  the  question  is  whether  a  duty  exists 
to  the  sendee.  If  it  does,  and  there  is  a  breach  of  that 
duty,  the  consequence  is  and  must  be  resi>onsibility  for  the 
injury  that  flows  from  the  breach.     It  is  admitted  that  the 
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almost  xmiyersal  doctrine  of  the  American  conrte  is  that  A 
telegraph  company  is  liable  for  damages  resulting  from  the 
delivery  of  a  changed  message.  It  cannot  be  denied  thdt 
no  such  liability  would  result  from  a  negligent  mistake  of  k 
private  person.  The  conclusion  is  inevitable  that  a  different 
rule  is  applied  in  the  one  case  than  in  the  other ;  it  lb 
equally  certain  that  the  reason  of  the  difference  is,  that 
telegraph  companies  perform  public  duties^  i.  e.,  ate 
devoted  to  public  service  and  the  interest  of  the  public  can 
only  be  conserved  by  holding  them  liable  under  circuni- 
stanCes  where  Ao  liability  would  attach  to  the  default  ol 
private  persons.  Telegraph  companies  are  essential  agentis 
in  the  transactions  of  commerce.  They  have  foimd  ani 
occupied  a  field  peculiar  to  themselves,  which  neither  their 
interest  nor  the  welfare  of  the  world  can  permit  to  be  agaih 
vacant.  Their  rights,  duties,  and  responsibilities  are  neithei* 
that  of  common  carriers,  of  agents,  bailees  or  servants. 
They  are  independent  transmitters  of  intelligence,  acting 
for  themselves  in  and  about  the  business  of  others.  In  the 
very  nature  of  things  they  are  relied  on  equally  by  those  who 
transmit  and  those  who  receive  messages  committed  to  theit 
hands.  The  injury  that  follows  their  neglect  may  be  at  one 
or  the  other  end  of  the  line,  or  at  both  at  once,  and  of  this 
they  are  informed  by  the  very  nature  of  the  business  in 
which  they  are  engaged.  It  may  be  safely  said  that  there 
are  thousands  of  persons  sendees  of  messages  who  are  daily 
subjected  to  danger  of  loss  by  reason  of  delay  or  error  in  the 
transmission  of  telegraph  messages,  to  one  who,  in  the  early 
history  of  the  English  law,  relied  upon  the  services  of  the 
common  carrier.  The  courts  then,  as  the  courts  now,  con- 
scious of  the  needs  of  the  public,  expanded  the  principles 
of  the  law,  fitted  them  to  the  exigencies  of  the  occasion, 
and  imposed  a  degree  of  liability  unknown  to  other  con- 
tract relations,  but  required  for  the  safety  and  protection 
of  the  public.  The  rule  that  a  husband  was  entitled  to 
curtesy  in  the  equitable  estate  of  the  wife  was  denied 
application  to  the  case  where  the  wife  claimed  dower  ill 
the  equitable  estate  of  the  husband  for  the  reason  that  the 
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public  had  acted  upon  a  contrary  belief ;  and  yet  it  is 
impossible  to  give  a  logical  reason  why  it  should  not  hsve 
been  applied  in  the  one  instance  as  well  as  the  other.  The 
system  of  laws  peculiar  to  partnerships  was  created  by  the 
courts  because  of  a  necessity  for  its  existence.  There  is 
probably  no  principle  on  which  the  courts  have  agreed,  or 
which  is  consistent  with  the  body  of  the  laws  from  which 
the  liability  of  municipal  corporations  for  injury  to  a 
traveler  resulting  from  defective  ways  can  logically  be 
drawn.  Instances  might  be  multiplied  in  which  courts, 
pressed  by  the  public  necessities,  and  in  the  absence  of 
legislative  remedy,  have  aflforded  relief.  So  it  is  with 
reference  to  the  class  of  cases  now  under  consideration. 
The  courts,  impressed  with  the  justice  of  the  claim  of  him 
who  has  sustained  injury  to  comi)ensation  from  the  delin- 
quent who  has  caused  it,  have  on  one  or  another  analogy 
afforded  relief.  It  may  be  admitted  that  technical  objec- 
tions can  be  made  to  the  application  of  each  and  every 
principle  in  analogy  to  which  they  act.  To  those  decisions, 
in  which  the  telegraph  company  is  treated  as  bailee,  it  may 
be  objected  that  a  bailee  is  one  who  receives  property,  and 
that  intelligence  is  not  property  subject  to  bailment.  To 
those  which  deduce  the  liability  from  the  principles  of 
agency,  that  the  company  is  agent  only  for  him  who 
employs  it.  To  those  which  hold  that  the  sendee  may  sue 
upon  the  contract  as  one  made  for  his  benefit,  that  one  not 
a  party  to  an  executory  contract  has  no  right  of  action  on 
it.  To  those  which  declare  that  the  telegraph  company  is 
in  the  exercise  of  a  public  employment,  and  is  responsible 
for  any  breach  of  duty,  that  it  owes  no  duty  to  the  public 
as  individuals  except  to  contract  with  each  on  his  demand, 
and  that  there  is  no  contract  save  with  the  sender  of  the 
message.  It  yet  remains  true  that  the  courts  on  some  one 
or  the  other  of  these  grounds  have  steadily  adhered  to  the 
rule  of  liability.  The  fundamental  principle  is  that  there 
is  some  breach  of  duty,  and  whether  this  duty  is  logically 
deduced  from  any  well-recognized  rules  applicable  to  other 
relations  becomes  immaterial  when  there  is  a  consensus  of 
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jndidal  opinion  as  to  its  existence.  We  are  content  to 
take  onr  place  in  the  line  of  American  authorities,  and, 
without  assenting  fully  to  either  of  the  processes  of  reason- 
ing by  which  the  result  has  been  reached,  to  accept  as  set  - 
tied  the  rule  of  liability  because  the  telegraph  company  is 
a  public  agent,  and  as  such,  from  the  peculiar  character  of 
its  business,  is  connected  with  the  sendee  of  the  message  so 
far  as  to  impose  upon  it  a  duty  to  deliver  the  intelligence 
intrusted  to  it  for  him.  Whether  this  be  property,  or  sim- 
ply an  intangible  thing  of  value  to  him,  it  is  that  which 
the  company  is  under  duty  to  communicate  according  to 
its  course  of  business,  and  delay  in  the  delivery  is  as  much 
a  breach  of  duty  as  the  delivery  of  an  altered  message, 
aJid,  in  either  event,  recovery  may  be  had  by  the  sendee. 

In  the  case  under  consideration,  though  no  pecuniary 
injury  was  sustained,  there  was  a  violation  of  the  legal 
right  of  appellees,  and  a  consequent  right  to  recover  dam- 
ages, though  nominal,  and  to  this  is  added  the  penalty 

given  by  the  statute. 

TJie  judgmerd  is  affi/rmed. 


Note. — See  Index  to  this  and  to  previous  volume,  title  *'  Receiver  or 
Addressee.''  See  note,  vol.  1,  p.  89,  note  to  W.  U,  Tel,  Co,  v.  LongvriU,  post. 


William  H.  Bliss,  Respondent,  v.  The  Baltimore  &  Ohio 

Telegraph  Company,  Appellant. 

8U  Louis  Court  of  Appeals,  March  £7, 1888, 

(80  Mo.  App.  108.) 

Delay  of  teleorah.— Damages. 

In  case  of  negligent  delay  to  transmit  and  deliver  a  dispatch,  the  sender  is 
entitled  to  recover  of  the  telegraph  company  his  actual  damages  for  loss 
of  time  and  expenses. 

Cases  of  this  series  cited  in  opinion :  Sprague  v.  W.  U.  Tel.  Co,,  vol.  1, 
p.  204 ;  Thompson  v.  W.  U.  Tel.  Co.,  vol.  1.  p.  772. 
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Appeal  from  the  St.  Louis  Circuit  Gonrt.,  Hon.  Shiepajed 
Babclat,  Judge.    The  facts  are  stated  in  the  opinion. 

PoUard  A  Werner j  for  the  appellant. 

Sought  Overall  <ft  Jvdson^  for  the  resi>ondent. 

Peeks,  J.,  delivered  the  opinion  of  the  conrt : 

This  is  an  action  for  damages  for  f ailnre  to  deliver  a  me^^ 
sage  sent  by  respondent  from  St.  Louis  to  Chicago.  The 
suit  was  instituted  before  a  justice  of  the  peace,  where 
judgment  was  rendered  for  the  plaintiff.  The  defendant 
appealed  to  the  Circuit  Court,  where  the  cause  was  tried 
by  the  court  sitting  as  a  jury,  and  resulted  in  a  judgment 
for  the  plaintiff,  for  $24.83,  after  deducting  defendant's 
counter-claim  of  $9.08. 

In  due  time  a  motion  for  a  new  trial  was  filed,  and  being 
overruled  by  the  court,  the  defendant  apx)eals  to  this  courts 
asking  a  reversal  of  the  judgment  of  the  trial  court  on 
the  ground  of  excessive  damages. 

The  facts  are  as  follows :  Respondent,  on  the  twenty- 
second  day  of  April,  1885,  wrote  on  one  of  the  blanks  of 
the  appellant  company,  and  delivered  to  its  authorized 
agent  the  following  message : 

«  St.  Louis,  April  23, 1886. 
•*To  Charles  Fairchild : 

*<  Care  C,  B.  &  Q.  By.  Co.,  Chicago,  Ul's. 
'*Meet  you  Saturday  morning,   Qrand  Pacific.     Think  consultation 
desirable.    Answer. 

"Wm.  H.  Buss.** 

On  which  blank  were  printed  the  usual  conditions  and 
regulations  on  the  part  of  the  company,  for  the  transmitting 
of  which  respondent  paid  the  usual  fee.  This  message  was 
not  delivered  to  Fairchild,  to  whom  it  was  addressed,  until 
the  twenty-fourth  of  April,  although  he  had  made  inquiry 
at  the  C,  B.  &  Q.  offices  for  messages  on  both  the  twenty- 
third  and  twenty-fourth  of  April.    After  Fairchild  hs^ 
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made  his  arrangements  to  start  to  Boston,  and  after  this 
respondent  had  left  St.  Louis  for  Chicago,  the  message  was 
delivered.  When  resi)ondent  reached  Chicago  he  found 
Fairchild  gone  and  his  trip  a  useless  one.  On  his  return 
to  St.  Louis  he  sued  the  appellant  for  his  actual  expenses 
and  lost  time,  which  the  Circuit  Court  found  to  aggregate 
$33.41,  from  which  was  deducted  $9.08,  which  respond- 
ent admitted  that  he  owed  the  appellant. 

The  appellant  makes  the  following  concessions  in  the 
briefs  filed  in  this  court : 

^^As  the  question  of  negligence  in  the  delivery  of  the 
message,  being  one  of  fact,  must  be  considered  as  settled 
against  appellant  by  the  finding  of  the  Circuit  Court,  no 
question  will  be  raised  upon  it  here,  however  erroneous  w© 
may  consider  it ;  and  the  only  points  to  which  we  shall 
refer  are,  the  message  and  amount  of  the  damages." 

The  fact  of  negligence  on  the  part  of  the  appellant  is^ 
therefore,  conceded,  and  there  is  nothing  in  the  bill  of 
exceptions  to  show  that  respondent's  account  for  expenses 
and  time  lost,  owing  to  the  non-delivery  of  the  message, 
was  excessive  or  even  unreasonable.  Indeed  the  record 
shows  the  testimony  for  respondent  to  stand  uncontroverted 
on  the  question  of  amount  of  damages,  and  the  judgment 
of  the  court  to  be  for  a  less  amount  than  the  testimony  on 
that  point  proved  the  respondent  to  be  entitled  to. 

The  only  question  remaining  is,  did  the  court  correctly 
declare  the  law  as  to  the  measure  of  damages.  The  first 
instruction  given  by  the  court  was  as  follows : 

"The  court  declares  the  law  to  be  that  the  delivery  of 
the  message  in  question,  which  the  defendant  company  was 
bound  to  use  ordinary  care  in  endeavoring  to  make,  accord- 
ing to  the  address  given  in  the  message,  was  an  immediate 
delivery,  or  as  nearly  immediate  as  practicable,  upon  the 
day  of  its  date,  in  view  of  the  recognized  purposes  of  tele- 
graphic communication,  and  if  the  court  find  from  the  evi- 
dence that  defendant  was  guilty  of  want  of  ordinary  care 
in  failing  so  to  use  ordinary  care  to  so  deliver  the  message 
in  question,  the  plaintiff  is  entitled  to  recover  such  actual 
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damages  for  loss  of  time  and  traveling  expenses,  not  exceed- 
ing the  sum  of  sixty-five  dollars,  less  the  admitted  counter- 
claim of  nine  dollars  and  eight  cents,  as  the  court  finds  he 
has  sustained  in  consequence  of  such  failure  to  deliver." 

This  instruction  clearly  lays  down  the  law  as  found  in 
the  case  of  Sprague  y.  Telegraph  Company,  6  Daly,  200, 
which  both  appellant  and  resi)ondent  cite  as  authority. 
The  rule,  as  above  laid  down  in  the  instruction  under  con- 
sideration, clearly  and  correctly  declares  the  law,  and  we 
know  of  no  well-considered  authority  to  the  contrary. 

The  damages  asked  for  and  recovered  by  respondent  are 
in  no  sense  speculative,  but  are  the  actual  damages  which 
the  evidence  shows  he  sustained.  Telegraph  Co.  v.  Wenger^ 
66  Pa.  262 ;  Squire  v.  Telegraph  Co.^  98  Mass.  232 ;  Thomp- 
son  T.  Telegraph  Co.,  64  Wis.  631. 

It  follows  that  the  judgment  must  be  affirmed.  All 
concur. 

Note. — See  Index  to  this  and  to  previous  volume,  title  '*  Damages.** 
See  note  at  vol  1,  p.  68. 
See  note  to  next  case. 


Elizabath  Thompson,  Executrix  of  Waddy  Thompson^ 
deceased,  Respondent,  v.  The  Westebn  Union  Tele- 
graph Company,  Appellant. 

KanaoB  City  Court  of  Appeals,  October  29, 188S. 

(32  Mo.  App.  191.) 
Sunday  dispatch  —Penalty. 

The  penalty  prescribed  by  law  in  MiBsouri  in  case  of  false  information 
given  by  a  servant  of  a  telegraph  company  as  to  the  time  within  which 
a  message  can  be  sent  and  delivered,  cannot  be  recovered  by  a  person 
who  presents  an  ordinary  business  dispatch  for  transmission  on  8an-> 
day,  ItfbeiDg  illegal  to  transmit  such  a  message  on  that  day. 

Case  of  this  series  cited  in  opinion :  Rogers  v.  W.  U.  Tel.  Co.^  vol.  1» 
p.  386. 


MISSODRL  1888.  635 


Thompson  v.  Telegraph  Co. 


Afpsal  from  Fettds  Circuit  Coxurt — Hon.  Bighabd 
Field,  Judge. 

The  case  is  stated  in  the  opinion. 

CTiarles  JE.  Yeater,  for  the  appellant. 

Bothwell  AJayneSy  for  the  respondent 

Hall,  J. :  This  action  was  instituted  by  Waddy  Thomp- 
son in  his  lifetime  to  recover  the  statutory  penalty  of  one 
hundred  dollars  for  the  defendant  giving  to  him  false 
information  in  relation  to  the  time  in  which  a  dispatch, 
which  he  made  application  to  send,  could  be  sent.  Waddy 
Thomi)son  recovered  in  the  Circuit  Court,  and  the  defendant 
api)ealed  to  this  court ;  after  the  appeal  he  died,  and  the 
action  was  here  revived  in  the  name  of  his  executrix. 

The  i)etition  alleges :  "That  on  Sunday,  the  twenty-first 
day  of  February,  1886,  at  eight  o'clock  in  the  evening,  at 
the  office  and  station  of  defendant,  in  Elansas  City,  Mis- 
souri, *  *  *  plaintiflE  made  application  *  *  *  to 
send  a  dispatch  *  *  *  to  one  J.  H.  Bothwell,  at  Sedalia, 
Missouri,  *  *  *  and  plaintiflf  *  *  *  asked  defend- 
ant's agent  and  servant  whether  or  not  defendant  could 
and  would  send  and  transmit  and  deliver  a  dispatch  from 
plaintiff,  at  said  Kansas  City,  to  said  J.  H.  Bothwell,  at 
Sedalia,  and  deliver  said  dispatch  immediately  to  said  J. 
H.  Bothwell  the  same  evening  at  Sedalia.  Plaintiff  then 
and  there  stating  that  *  *  *  it  would  do  no  good  to 
send  the  dispatch  if  it  could  not  be  transmitted  that  day." 
It  also  appeared  from  the  petition  that  the  telegram  was 
of  an  ordinary  business  character,  and  that  the  object  of 
the  sender  of  the  dispatch  would  have  been  accomplished 
by  the  delivery  of  it  in  Sedalia  at  any  time  after  twelve 
o'clock  Sunday  night,  in  time  to  have  enabled  BothweU  to 
have  taken  the  train  from  Sedalia  to  Kansas  City  at  four 
o'clock  on  Monday  morning. 

The  false  information  alleged  by  the  petition  to  have  been 
givenby  the  defendant's  agent  to  the  applicant  was  that 
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the  disiMttch  oould  be  sent  at  once,  whereas,  in  fact,  the 
office  at  Sedalia  was  not  a  night-office  on  Sunday,  that  is, 
that  it  was  not  open  on  Sunday  night. 

The  penalty  to  recover  which  this  suit  was  instituted  is 
imposed  by  the  following  statute  (R.  S.,  sec.  886) ! 

**  In  aU  08088  where  applioation  is  made  to  any  telephone  or  telei^pli 
oompany  or  the  operator,  agent,  or  servant  thereof,  to  send  a  dispatdh, 
it  shaU  be  the  duty  of  saoJi  operator  agent^  olerk,  or  servant  who  may 
receive  dispatohea  at  that  station,  plainly  to  inform  the  applicant^  and  If 
required  by  him,  to  write  upon  the  dispatch  that  the  line  is  not  in  work- 
ing order,  or  that  the  dispatches  already  on  hand  fof  transmission  will 
oooupy  the  time,  so  that  the  dist>atoh  oflbred  can  not  be  transmitted 
within  the  time  required  if  the  facts  be  so ;  and  for  omitting  so  to  do,  or 
for  intentionally  giving  false  information  to  the  applicant  in  relation  to 
the  time  within  which  the  dispatch  offered  may  be  sent,  such  operator, 
agent,  clerk  or  servant,  and  the  oompany  by  which  he  is  employed,  shaU 
incur  a  like  penalty  as  in  section  eight  hundred  and  eighty-three. '' 

The  i)enalty  imposed  by  the  section  mentioned  is  one  of 
one  hundred  dollars  ^'  to  be  recovered  with  costs  of  suit,  by 
civil  action,  for  the  benefit  of  the  person  or  persons  or  com- 
pany sending  or  desiring  to  send  such  dispatch." 

It  appears  so  clearly  from  the  language  of  the  statute, 
that  no  argument  is  needed  to  prove  it,  that  the  penalty  is 
imposed  for  the  benefit  of  one  applying  to  send  a  dispatch, 
and  that,  therefore,  the  penalty  cannot  be  incurred  except 
where  application  is  made  by  some  one  to  send  a  dispatch. 

How  can  an  application  be  said  to  be  made,  within  the 
meaning  of  the  statute,  when  the  application  is  to  send  a 
dispatch  which  the  applicant  has  no  legal  right  to  send,  or 
the  telegraph  company  a  legal  right  to  transmit?  If  the 
company  is  by  positive  law  prohibited  from  transmitting 
the  dispatch,  can  the  one  applying  to  send  it  be  included 
within  the  protection  of  the  statute?  We  think  clearly 
not.  And,  in  our  opinion,  it  matters  not  whether  the  pro- 
hibition of  the  law  against  the  transmission  of  the  disjvatch 
is  on  account  of  its  form,  or  the  time  within  which  the 
applicant  asks  to  have  the  dispatch  sent.  But,  if  there  be 
any  such  difference,  it  certainly  cannot  be  in  favor  of  the 
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matter  of  time,  since  the  false  information  punished  by  the 
statate  is  false  information  in  relation  to  the  time  within 
which  a  dispatch  can  be  sent,  and  the  statute  must  be  held 
to  mean  such  time  as  that  within  which  a  dispatch  may  be 
legally  sent. 

We  therefore  hold  that  if  we  apply  to  send  a  dispatch, 
at  a  time  the  telegraph  company  is  prohibited  by  law  from 
transmitting  it,  the  company,  by  giving  false  iaf ormation 
that  the  dispatch  can  be  sent  at  that  time,  does  not 
incur  the  x)enalty  imposed  by  the  statute.  How  can  the 
applicant  be  injured  by  false  information  as  to  the 
physical  ability  of  the  company  to  transmit  the  dispatch, 
if  the  company  had  no  power  under  the  law  to  do  so? 
Of  the  law  the  applicant  is  bound  to  know,  and  hence  can- 
not be  Ignorant  of  the  want  of  the  company's  legal  power 
to  transmit  the  dispatch. 

The  defendant  was  prohibited  by  section  1578,  SeTised 
Statutes,  from  transmitting  the  dispatch  in  suit  on  Sunday, 
unless  the  transmission  of  it  was  under  the  statute  a  work 
of  necessity  {Sogers  t.  TeU  Co.,  78  Ind.  169) ;  and  it  waa 
not  a  work  of  necessity  since  the  dispatch  was  on  ordinary 
business. 

The  applicant  asked  that  the  dispatch  be  sent  on  Sunday, 
the  information  was  in  relation  to  sending  the  dispatch  on 
Sunday,  and  hence  the  company  incurred  no  penalty.  It 
matters  not  that  the  applicant  might  have  asked  for  the 
transmission  of  the  dispatch  early  on  Monday  morning, 
since  he  did  not  do  so. 

Under  the  petition,  therefore,  the  plaintiff  was  not  entitled 
to  recover  ;  and  the  judgment  is  reversed  and  the  petition^ 
dismissed.    All  concur. 


KoTB.— BeelmoEXtothia  and  to  prior  volume,  title  "Sunday  Con- 
tpaol." 

ThiscaaeiacltedinCtt^^Y.  W.  U.  Tel,  Co.,po9i. 

Missouri  cases  upon  liabUity  of  tele^aph  companies,  in  vol.  1,  are  r 
MaatenffcOev.  W.  U.  Tei.  Co.,  p.  724;  Market  v.  W.  U.  IW.  Co.,  p.  862^ 
note. 
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Thb  Wbstbrn  Union  Telegraph  Company  v.  Longwii.1.. 

New  Mexico  Supreme  Courts  March  SI,  1889. 

(31  Pao.  R  839.) 
Deult  of  telbo&am.—  Right  or  addbebbeb. — Timb  limit.— Damaoeb. 

In  case  of  the  negligent  delay  of  a  telegram  the  addressee  may  reoover 
from  the  company  damages  for  the  injury  sustained  by  him. 

In  such  an  action,  the  plaintiff  is  not  bound  by  a  stipulation  In  the 
blank  upon  which  the  sender  presented  the  message  for  transmisrion, 
limiting  the  time  In  which  claims  for  damages  must  be  presented. 

The  plaintiff  being  a  physician  and  the  message  being  a  call  for  a  pro* 
fessional  visit  to  a  distant  placoi  which  would  have  occupied  several 
days,  and  the  call  having  been  oountennanded  because  of  the  delay, 
the  measure  of  damages  would  be  the  difference  between  the  lost  fee 
and  what  he  earned  during  the  time  the  visit  would  have  required. 

Oases  of  this  series  cited  in  opinion :  W.  U.  TtL  Co.  v.  Fointame^  voL  1, 
p.  229 ;  W.  U.  TeL  Co.  v.  Buchanan,  vol.  1,  p.  1 ;  TT.  U.  TeL  Co.  v. 
Fenton,  vol.  1,  p.  198 ;  Candee  v.  W.  U.  TeL  Co.,  vol.  1,  p.  99 ;  CMniisll 
V.  W.  U.  Tel.  Co.f  voL  1.  p.  70 ;  Piouemore  v.  W.  U.  Tel.  Co.^  vol.  1,  p. 
168 ;  W.  U.  Td.  Co.  v.  Blanchard,  voL  1,  p.  404  ;  Tyler  t.  W.  U.  Td.  Co., 
vol.  1,  p.  14 ;  W.  U.  TeL  Co.  v.  Cohea^  vol.  1,  p.  670 ;  W.  U.  TeL  Co.  v. 
Broum,  vol.  1,  p.  461 ;  W.  U.  TeL  Co,  v.  Oobhe,  ante,  p.  474;  W.  U.  TeL 
Co.  V.  McKibben^  ante,  p.  625. 

Action  for  damages.  Apx)eal  by  defendant  below  from 
judgment  of  District  Court,  Santa  Fe  county.  Facts  stated 
in  opinion. 

Catron,  Knaebel  <fe  Clancej/j  for  plaintiff  in  error. 

Wm.  Breeden  and  W.  B.  Sloan^  for  defendant  in  error. 

Henderson,  J. :  This  is  an  action  of  trespass  on  the 
case,  brought  by  the  defendant  in  error  against  the  Western 
Union  Telegraph  Company,  to  recover  damages  on  account 
of  alleged  negligence  in  not  delivering  a  telegram  sent  to 
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him  from  Springer,  N.  M.,  on  the  evening  of  the  14th  of 
January,  1884.  Plaintiff  resided  at  Santa  Fe,  where  the 
message  was  addressed,  and  was  a  physician  and  surgeon. 
The  purpose  of  the  telegram  was  to  summon  him  from  Santa 
Fe  to  Springer  to  attend  a  person  suffering  from  a  gunshot 
wound.  The  message  was  not  delivered  until  after  9  o'  clock 
in  the  forenoon  of  the  15th.  The  telegram  requested  the 
presence  of  the  plaintiff  below  that  night.  Two  trains  — 
one  at  9  o'clock  that  night  and  one  at  9  o'clock  the  next 
morning  —  had  departed  after  the  sending  and  receipt  of  the 
message  at  Santa  Fe,  and  before  the  delivery  to  plaintiff. 
The  telegraph  office  was  in  an  adjoining  building  to  the 
drag  store,  where  he  kept  his  office,  and  was  usually  found, 
within  150  or  200  yards  of  his  residence.  He  was  a  well- 
known  resident  of  the  city,  and  at  home  at  the  time  the 
message  should  have  been  delivered.  The  declaration  is  in 
the  usual  form,  except  that  it  does  not  state  with  much  full- 
ness of  detail  the  special  circumstances  of  Ms  legal  injury. 
The  defendant  pleaded  the  general  issue,  and  a  special  plea 
setting  up  the  fact  that  the  message  was  transmitted  upon 
certain  conditions,  which  are  set  out  in  the  message  put  in 
evidence.  One  condition  was  that  the  company  woxdd  not 
be  held  liable  for  unrepeated  messages.  The  other  was  that 
unless  the  x)erson  injured  should  within  60  days  present  a 
claim  m  writing,  demanding  damages  from  the  company,  it 
would  be  exonerated  from  all  liability.  The  message  was 
unrex>eated.  No  demand  in  writing,  claiming  damages,  was 
filed  with  the  company  within  60  days. 

Plaintiff  testified  that  he  would  have  made  the  visit  to 
Springer,  but  was  prevented  by  the  negligence  of  the  com- 
pany in  not  delivering  the  message  until  after  train 
time,  and  that  during  the  day  of  the  16th,  he  was  advised 
by  another  telegram  from  the  same  parties  not  to  come,  as 
it  was  too  late.  The  injured  man  died  on  the  15th.  He  also 
testified  that  he  would  have  charged  $500  for  the  trip  and 
professional  services,  and  that  such  sum  would  have  been  a 
reasonable  charge.  His  testimony  was  supported  by 
another  physician  as  to  the  reasonableness  of  the  charge  and 
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fhe  value  of  the  prox)osed  services.  It  also  appeared  in  evi- 
dence that  it  would  have  required  four  or  five  days,  indnd- 
ing  traveling  time,  to  have  completed  the  trip  and  treat- 
ment' of  the  patient.  During  this  time  plaintiff  admits  that 
he  was  regularly  engaged  in  the  practice  of  his  profession 
at  Santa  Fe,  and  had  several  patients  in  charge,  but  he  says 
he  would  have  made  more  by  going  to  Springer,  as  that 
would  have  been  a  consultation  fee. 

The  sender  of  the  telegram  were  solvent.  The  damages 
claimed  in  the  declaration  were  $1,000.  The  judgment 
recovered  was  for  $500.  At  the  conclusion  of  the  evidence 
the  defendant  moved  the  court  to  instruct  the  jury  to  find 
lor  the  defendant,  and  suggested  reasons  therefor.  The 
eourt  refused,  and  an  exception  was  taken  and  saved* 
Exceptions  were  taken  to  the  refusal  of  the  court  to  charge 
the  jury  as  requested  in  instructions  numbered  8  and  4 
moved  by  defendant,  and  for  giving  an  instruction  by  the 
court  of  its  own  motion.  Fourteen  errors  are  assigned. 
The  princii)al  proi)ositions  discussed,  however,  may  be 
ranged  under  the  fi/rBty  to  the  effect  that  the  declaration  and 
record  do  not  disclose  any  legal  cause  of  action  against  the 
defendant  below;  thirds  that  the  verdict  is  not  supported 
by  the  evidence  of  the  amount  of  damage  sustained  by  the 
j^intiff,  if  any;  fourth^  that  plaintiff  did  not  within  60 
days  present  his  claim  in  writing  for  the  damages  sued  for ; 
seventh,  that  the  court  erred  in  instructing  the  jury  of  its 
ovm  motion  as  appears  in  the  record. 

Upon  the  first  assignment,  we  think  it  sufficient  to  say 
that  there  appears  to  have  been  no  demurrer,  either  genend 
or  special,  to  the  declaration.  Nor  was  there  any  objection 
made  to  the  introduction  of  evidence,  because  there  was  no 
averment  in  the  declaration  under  which  evidence  of  plaint- 
iff's  damages  could  be  received.  While  the  statement  in 
the  declaration  is  in  very  general  terms,  it  will  be  deemed 
good  after  verdict  and  judgment,  when  leffc  unchallenged 
by  the  ordinary  modes  of  reaching  a  formal  insufficiency  or 
uncertainty.  Tlie  proof  offered  supplied  the  want  of  accuracy 
of  allegation,  and  was  admitted  without  objection.    The 
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appellant  company  is  a  corporation  engaged  in  the  business 
of  transmitting  news  for  hire.    It  owes  a  duty  to  the  public. 
Want  of  proper  care  and  diligence  in  the  performance  of 
tills  duty  to  the  defendant  in  error  is  the  gravamen  of  his 
action.    The  defendant  company  sustained,  strictly  speak- 
ing, no  contractual  relations  with  the  plaintiff,  but  it  owed 
a  duty  to  him  by  reason  of  its  public  character  to  perform 
its  obligations  not  only  to  the  sender  of  the  message,  with 
^wlxom  it  did  have  contractual  relations,  but  to  the  plaintiff 
as  well.    The  injury  sustained  by  the  plaintiff  was  caused 
directly  and  inunediately  by  the  negligence  of  the  defend- 
ant's agents  and  servants  in  not  delivering  the  message 
within  a  reasonable  time.     It  is  urged  on  behalf  of  the 
defendant  in  error  that  no  action  can  or  ought  to  be  main- 
tained by  the  plaintiff  for  the  reason  that  he  was  only  the 
receiver,  and  not  the  sender,  of  the  message,  and  that  the 
action  would  only  lie,  if  at  all,  by  the  sender  of  the  mes- 
sage, on  the  contract  entered  into  and  embodied  in  the 
message  or  blank  forming  part  of  it.    This  is  the  rule  in 
England.     Play  ford  v.  Telegraph  Co,^  L.  E.,  4  Q.  B.  700  ; 
Dickson  v.  Telegraph  Co.,  L.  R.,  2  C.  P.  Div.  62 ;  Feaver  v. 
Telegraph  Co.,  23  U.  C.  C.  P.  150.    Mr.  Sutherland,  in  his 
work  on  Damages,  states  the  rule  to  be  different  in  this 
country,  and  uses  the  following  language :  '  *  In  this  country 
a  different  doctrine  prevails.     The  company's  employment 
is  of  a  public  character,  and  it  owes  the  duty  of  care  and 
good  faith  to  both  the  sender  and  receiver."     And,  further 
continuing  the  subject,  referring  to  the  case  of  Telegraph 
Co.  V.  Dryhurg,  35  Pa.  St.  298,  says:  ''It  was  ruled  that, 
though  not  insurers  of  the  safe  delivery  of  what  is  intrusted 
to  them,  their  obligations,  like  those  of  common  carriers, 
sprang  from  the  public  nature  of  their  employment,  and 
the  contract  under  which  the  particular  duty  is  assumed." 
8  Suth.  Bam.  314.     That  this  is  the  American  doctrine 
needs  no  further  citation  of  authorities. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  the  con- 
dition annexed  to  the  message  imparted  notice  to  the  plaintiff 

below  that  the  company  would  not  be  liable  for  any  dam- 
VOL.  n — 41. 
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ages  unless  a  claim  in  writing  should  be  filed  with  the  com- 
pany within  60  days  from  the  date  of  its  receipt  by  him. 
That,  it  is  urged,  is  not  a  contract  for  entire  immunity  from 
legal  liability  on  account  of  the  negligence  or  want  of  care 
of  defendant's  servants  and  employes,  but  it  is  a  reasonable 
regulation,  made  necessary  by  the  nature  and  character  of 
its  business,  and  does  not  violate  any  principle  of  public 
policy.     ''  Telegraph  companies  may  make  reasonable  regu- 
lations for  the  safe  and  proper  conduct  of  their  business, 
and  have  power  to  contract  with  the  sender  of  the  message, 
so  as  to  relieve  themselves  from  liability  for  inadvertencies, 
but  not  for  gross  negligence,  misconduct,  or  bad  faith." 
3  Suth.  Dam.  296 ;  Telegraph  Co.  v.  Carew,  15  Mich.  525 ; 
Telegraph  Co.  v.  Gildersleeve^  29  Md.  248 ;  Telegraph  Co, 
V.  Oraham,  1  Colo.  230 ;  Telegraph  Co.  w.  Fontaine^  58 
Gb.  433 ;   True  v.  Telegraph  Co.,   60  Me.  9 ;  Telegraph 
Co*  V.  Buchanan^  35  Ind.  429  ;  Telegraph  Co.  t.  Fenton, 
52  Ind.  1 ;  Candee  t.  Telegraph  Co.,  34  Wis.  471 ;  Sweat- 
land  V.  Telegraph  Co. ,  27  Iowa,  433 ;  Breese  v.  Telegraph 
Co.,  48  N.  Y.  132;  Chrinnell  y.  Telegraph  Co.,  113  Mass. 
299  ;  Bassmore  Y.  Telegraph  Co.,  78  Pa.  St.  238.    The 
instruction  given  by  the  court  of  its  own  motion,  which  is 
made  a  ground    of    error,   is    in  line  with  the  doctrine 
announced  in  the  foregoing  cases.     Counsel  for  defendant, 
however,  insists  that  the  charge  is  not  applicable  to  the 
defense  based  on  the  60-day  condition  constituting  part  of 
the  contract  of  transmission  and  delivery  erf  the  message, 
and  was  misleading  and  erroneous.     If  the  sender  of  a  tele- 
graphic message  cannot  enter  into  a  contract  vnth  a  telegraph 
company  so  as  to  enable  the  company  to  relieve  itself  from 
all  liability,  not  only  from  inadvertencies,  but  for  gross  neg- 
ligence, misconduct,  or  bad  faith,  we  do  not  see  why  the 
same  rule,  founded  upon  public  policy,  would  not  preclude 
the  public  carrier  from  contracting  for  a  conditional  liability 
on  account  of  the  negligence.     This  is  not  a  regulation  in 
any  degree  essential  to  the  proper  discharge  of  its  business. 
AVhether  a  liability  had  been  incurred  or  not  is  the  business 
of  the  company  to  know.    Telegraph  companies  are  bound 
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to  employ  competent  and  faithful  agents,  who  will  i)erf orm 
their  duties  with  a  degree  of  care  and  diligence  proportioned 
to  their  delicacy  and  importance. 

In  Railroad  Co.  v.  LocJcwood^  17  Wall.  367,  Mr.  Justice 
Bradley,  after  an  exhaustive  discussion  of  the  question  of 
the  power  of  the  common  carrier  to  stipulate  for  exemption 
from  liability  on  account  of  negligence,  or  want  of  proper 
care  on  the  part  of  the  carrier  or  its  agents,  sums  up  the 
conclusions  of  the  court  as  follows:  '*(1)  That  a  common 
carrier  cannot  stipulate  for  exemption  from  responsibility, 
when  such  exemption  is  not  just  or  reasonable  in  the  eye  of 
the  law.  (2)  That  it  is  not  just  and  reasonable  in  the  eye 
of  the  law  for  a  common  carrier  to  stipulate  for  exemption 
from  responsibility  for  the  negligence  of  himself  or  his 
servants."  While  the  weight  of  authority  is  perhaps 
against  classing  a  telegraph  company  as  a  common  carrier, 
still  the  same  reason  that  makes  void  the  contracts  of  com- 
mon carriers  for  exemption  from  responsibility  for  the  neg- 
ligence of  the  carrier  or  its  employes,  makes  void  the  same 
kind  of  contracts  of  telegraph  companies.  Telegraph  Co. 
ir.  Blanchard,  68  (Ja.  299 ;  l}yler  v.  Telegraph  Co.,  60 
HI.  421 ;  Telegraph  Co.  v.  Cohen,  73  Ga.  522  ;  Telegraph 
Co  V.  Dryburg^  35  Pa.  St.  298  ;  Telegraph  Co.  v.  Browti, 
68  Tex.  170.  While  telegraph  companies  are  not  charged 
with  all  the  duties  and  responsibilities  of  common  carriers, 
they  cannot  contract  for  restriction  of  liability  for  injuries 
occasioned  by  culpable  negligence  or  gross  carelessness,  or 
wilful  misconduct  of  their  employes.  White  v.  Telegraph 
Co,,  14  Fed.  Rep.  710. 

The  courts  are  divided  in  opinion  as  to  whether  a  stipu- 
lation between  the  sender  of  a  message  and  the  company, 
providing  that  a  claim  for  damages  shall  be  presented 
within  a  day  named,  or  within  a  reasonable  time,  can  be 
entered  into  and  upheld  as  a  contract.  Instead  of  being  a 
reasonable  business  regulation,  we  think  the  condition 
named  and  annexed  to  the  message  was  an  eflfort  on  the 
part  of  the  company  to  restrict  its  legal  liability  to  60  days. 
It  would  introduce  into  the  local  jurisprudence  of  every 
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State,  territory,  or  country  in  which  it  is  sued  a  species  of 
private  statute  of  limitation,  or  non-claim.  It  would  avoid 
the  policy  of  the  State  or  territory  in  the  matter  of  the  time 
in  which  actions  both  in  tort  and  contract  should  be  brought. 
But  aside  from  this  we  think  there  can  be  no  sound  reason 
for  holding  that  in  cases  where  no  contract  for  total  immu> 
nity  from  legal  re8X)onsibility  can  be  made,  none  can  be 
made  for  a  conditional  release  or  discharge,  because  public 
policy  alike  denies  the  power  to  contract  on  the  subject  in 
either  instance.  In  8upi>ort  of  this  view,  in  addition  to  the 
cases  herein  referred  to,  we  cite  the  following ;  Johnston 
V.  Telegraph  Co.,  83  Fed.  Rep,  862 ;  Telegraph  Co.  ▼• 
CiMfS,  47  Ark.  344  (1  S.  W.  Rep.  658)  ;  Telegraph  Co.  v. 
McKibbenf  14  N.  E.  Rep.  894.  In  the  last  cited  case  the 
Supreme  Court  of  Indiana  held  the  condition  to  be  void 
as  against  the  plaintiff,  the  receiver  of  the  message.  The 
defendant  in  error  was  the  receiver  of  the  message  here,  and 
sues  in  tort  for  the  injury  sustained  by  him.  He  sustained 
an  injury  caused  by  the  confessed  negligence  of  the  def end- 
ant' s  agents  in  not  delivering  the  message  in  a  reasonable 
time.  Whether  the  duty  to  transmit  and  deliver  sprang* 
out  of  the  contract  with  the  sender  in  whole  or  in  part,  the 
company  nevertheless  accepted  the  duty,  and  did  not  dis- 
charge its  obligations.  AVe  think  there  was  no  error  in 
giving  the  instruction  complained  of  by  the  court  on  its 
own  motion.  It  correctly  stated  the  law  on  this  subject, 
although  it  did  not  in  terms  declare  that  the  condition 
annexed  was  void.     That  was  the  effect  of  the  charge. 

It  is  further  contended  that  the  damages  recovered  are 
excessive.  In  Oriffin  v.  Colver,  16  N.  Y.  489,  Justice 
Selden,  defining  the  measure  of  damages  in  this  class  of 
cases,  said:  "The  party  injured  is  entitled  to  recover  all 
damages,  including  gains  prevented  as  well  as  losses  sus- 
tained." And  this  rule  is  subject  to  but  two  conditions: 
The  damages  must  be  such  as  may  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the  i)artie8  when 
they  made  the  contract,  that  is,  they  must  be  such  as  might 
xiaturally  be  expected  to  follow  its  violation ;  and  they 
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mast  be  certain,  both  in  their  nature  and  in  respect  to  the 
oaiise  from  which  they  proceed.  The  gain  prevented  here 
livas  a  reasonable  fee  or  award  to  the  plaintiff,  Longwill,  for 
liis  professional  visit  to  Springer.  This  prevented  gain  was 
such  as  might  naturally  be  expected  to  follow  the  failure  to 
deliver  the  message  in  due  season.  Reasonable  compensa^ 
tion  to  the  plaintiff  was  fairly  within  the  contemplation  of 
the  parties  when  the  message  was  sent.  It  is  proven  that 
the  persons  sending  the  telegram  were  solvent,  and  the 
amount  to  be  paid,  although  not  agreed  ux>on,  was  certain 
to  the  extent  of  reasonable  compensation.  That  amount, 
ss  shown  by  the  record,  was  $500.  The  cause  from  which 
the  injury  proceeded  is  equally  certain.  The  particular 
facts  upon  which  it  is  insisted  that  the  recovery  is  shown 
to  be  too  large  are  stated  in  the  testimony  of  the  plaintiff. 
He  testified  that  during  the  time  he  would  have  been  absent 
from  his  home  and  away  from  his  usual  line  of  practice  in 
Santa  Fe,  he  was  engaged  in  practice,  and  had  cases  under 
his  charge.  He  says  he  would  have  made  more  by  going 
than  by  attending  to  his  patients  in  Santa  Fe.  The  dam- 
ages claimed  by  plaintiff  on  account  of  his  injury  in  being 
deprived  of  going  to  see  the  patient  at  Springer  was  only 
$500.  No  other  claim  was  made  in  the  evidence,  hence  the 
finding  of  the  jury  was  upon  this  item  alone.  The  measure 
ot  plaintiff's  damages  was  correctly  stated  in  the  charge. 
There  was  no  evidence  of  the  amount  earned  by  plaintiff 
during  the  four  or  five  days  he  says  it  would  have  taken 
him  to  make  the  visit,  attending  to  his  patient,  and  return. 
It  was  not  the  fault  of  the  jury  that  the  amount  earned  was 
not  taken  from  the  amount  he  would  have  made  except  for 
the  negligence  of  the  defendant.  The  difference  between 
what  he  would  have  made,  had  he  gone,  and  what  he  made 
at  home  during  the  time,  was  the  measure  of  his  damages. 
The  evidence,  we  think,  clearly  shows  that  he  received 
something.  This  fact  was  developed  on  cross-examination, 
and  either  'paxtj  might  have  shown  the  amount  so  received. 
Plaintiff  was  content  to  show  that  he  might  have  made  $500. 
The  defendant  was  content  to  show  that  plaintiff  had  other 


646  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Telegraph  Co.  ▼.  LongwilL 

professional  employments  daring  tiie  period  reqnired  to 
make  the  trip  to  Springer;  and  that  such  employments 
were  less  remunerative  than  the  prevented  trip.  As  the 
burden  was  on  the  plaintiff  to  show  his  actual  loss  and 
injury,  and  there  being  nothing  in  the  facts  proven  to 
justify  the  assessment  of  a  higher  grade  than  actual  or 
compensatory  damages,  we  are  of  the  opinion  that  the  duty 
of  showing  what  his  loss  was,  fell  upon  him.  It  follows 
that  the  amount  recovered  was  in  excess  of  the  plaintifTs 
own  estimate  of  his  damages  when  computed  by  deducting 
his  gains  at  home  for  the  period  complained  of.  As  there 
will  be  little  gained  by  sending  the  case  back  for  retrial, 
the  plaintiff,  if  he  so  elects,  may  enter  a  remittitur  here  of 
$100,  and  pay  the  costs  of  this  court,  and  the  judgment 
beiow  will  be  affirmed ;  otherwise  the  judgment  of  the  court 
below  will  be  reversed,  and  the  case  remanded  for  a  new 
trial. 
Long,  C.  J.,  and  Brinker,  J.,  concur. 


Note. — See  Index  to  this  and  to  previous  volume,  titles  ''Beoeiver  or 
Addressee,"  **  Limiting  Time,"  '*  Damages." 

See  notes  vol.  1,  pp.  89,  68. 

The  following  Canadian  cases  relate  to  the  rights  of  the  addressee  of  a 
telegram: 

Feaver  v.  Montreal  Telegraph  Co,,  23  Upper  Canada  C.  P.  150  (1873). 

The  addressee  has  no  action  against  the  telegraph  company,  because  of 
want  of  priority. 

Upon  further  facts,  held  in  the  same  case,  24  Up.  Can.  C.  P.  258  (1874): 

A  contract  made  between  the  agent  and  the  telegraph  company  aUo^K^s 
the  principal,  through  the  receiver  of  the  message,  to  sue  for  damages. 

Bell  V.  Dominion  Tel,  Co.,  3  Legal  News,  405. 

"  A  telegraph  company  is  responsible  to  the  party  to  whom  the  message 
is  directed,  for  negligence  in  failing  to  deliver  a  telegram ;  and  the  fact 
that  the  sender  did  not  repeat  the  message  does  not  affect  the  rights  of 
the  person  to  whom  the  message  is  addressed."  (The  foregoing  is  quoted 
from  the  Quebec  Digest.) 

Watson  V.  Montreal  Tel,  Co.,  5  Legal  News,  87. 

*'  A  telegraph  company  is  responsible  to  the  receiver  of  a  telegram  for 
error  in  the  transmission  of  an  unrepeated  message  caused  by  the  negli- 
gence of  its  employee,  in  spite  of  conditions  printed  in  the  blank.** 
(Quebec  Digest.) 
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In  Diek9on  y.  Beuter's  Tel,  Co.,  87  L.  T.  870  (Court  of  Appeal  of  Eng- 
land), a  telegraph  company  by  mistake  delivered  to  the  plaintiffs  at 
'Valparaiso  a  telegram  purporting  to  be  from  its  Liverpool  house.  It  was 
not  intended  for  the  plaintiffs,  and  was  acted  upon  by  them  to  their 
injury.  Held,  that  there  being  no  fraud,  the  plaintiff  could  not  recover 
for  want  of  priority! 


Albebt  Gt.  Wolfskehl,  Respondent,  v.  The  Western 
Union  Telegraph  Company,  Appellant. 

N.  Y,  Supreme  Court,  Second  Department,  December,  1887. 

(46  Hun,  642.) 
Duty  of  telegraph  company  to  the  public. — Right  of  addressee. 

While  a  telegraph  company  is  not  chargeable  with  the  full  liability  of 
common  carriers,  it  is  bound  by  so  much  of  the  carrier  law  as  requires 
care  and  diligence  adequate  to  the  obligations  it  assumes. 

Its  service  is  undertaken  for  the  benefit  of  both  sender  and  receiver,  and 
either  party  sustaining  damage  by  its  negligence  has  a  right  of  action 
against  it. 

Action  for  damages  for  error  in  transmission  of  telegram. 
Appeal  from  interlocutory  judgment  overruling  demurrer, 
the  ground  of  demurrer  being  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleged  that  the  plaintiff  was  a  musician, 
and  was  at  the  time  in  question  under  an  engagement  which 
was  to  last  at  least  a  year,  at  an  annual  salary  ;  that  the 
telegram  in  question  was  the  reply  to  one  previously  sent 
by  him,  asking  to  be  engaged  as  a  musician. 

That  the  telegram  as  presented  by  the  sender  to  the  com- 
pany for  transmission  to  him  was  as  follows : 

"  July  34, 1886. 
"To  Mr.  Alfred  Wolfskehl,  887  E.  19th  street,  N.  Y.:  Have  decided  not 
to  engage  you  at  present.  Myrtle  Kingsland." 
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That  the  defendant  agreed  to  transmit  the  message,  and 
the  toll  therefor  was  paid  by  said  Myrtle  Kingsland  ;  and 
the  dispatch  delivered  to  him  read  as  follows : 


"RoGKAWAT  Beach,  N.  Y.,  July  24,  1886. 
'-To  M.  Alfred  Wolfiskehl,  887  19th  street,  N.  T.:   Have  decided  to 
engage  you  at  present.  Mtbtls  Kingsl.and.'* 

That  relying  on  the  message  as  delivered  to  him  he  threw 
up  his  position  and  other  engagements,  and  suffered  loss  of 
time  and  money  to  the  amount  of  $2,000. 

litbsh  Taggarty  for  the  api)ellant. 

Horace  Oraves^  for  the  respondent. 

Dtkman,  J. :  This  is  an  action  by  the  receiver  of  a  tele- 
gram against  the  defendant,  based  upon  the  negligence  of 
the  company  in  the  transmission  of  the  message.  The  com- 
plaint charges  the  negligent  omission  of  the  word  "not" 
from  the  message  and  its  delivery  to  the  plaintiff  in  that 
changed  condition,  and  his  action  upon  the  incorrect  mes- 
sage by  which  he  sustained  damages.  The  defendant 
demurred  to  the  complaint,  and  the  trial  court  overruled 
the  demurrer  and  the  defendant  has  appealed  from  the 
judgment.  It  is  the  insistence  of  the  defendant  in  this 
action,  that  it  owed  no  duty  to  the  plaintiff  in  the  trans- 
nussion  of  the  message  to  him,  because  it  sustained  towards 
him  no  contractual  relation,  and  that  only  such  persons  as 
sustain  a  relation  to  the  company  by  contract  can  have  a 
remedy  against  it.  The  question  presented  is  of  very  great 
importance  to  the  public  and  the  telegraph  companies,  and 
neither  the  elementary  writers  nor  the  adjudicated  cases 
furnish  us  much  assistance  in  its  solution.  They  are  quite 
inharmonious  and  unsatisfactory  and  throw  but  little  light 
upon  the  question. 

While  telegraph  companies  have  not  been  made  charge- 
able with  the  absolute  liability  of  common  carriers,  yet 
they  are  engaged  in  a  public  employment  for  hire,  and 
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bound  to  exercise  care  and  diligence,  adequate  to  the 
obligations  they  assume,  to  transmit  messages  safely  and 
correctly  and  avoid  errors  and  mistakes,  and  in  this  sense 
tbey  are  common  carriers,  and  so,  much  of  the  law  of 
common  carriers  becomes  applicable  to  telegraph  com- 
panies. They  undertake  to  transmit  communications 
irom  one  to  another,  and  they  hold  themselves  out  to  the 
world  as  x>ossessing  the  skill  and  ability  to  perform  that 
aexrvice  with  accuracy  and  dispatch.  They  thus  undertake 
the  ^rformance  of  a  peculiar  service  for  a  stipulated 
reward  paid  either  by  the  sender  or  the  receiver,  but  the 
service  and  duty  is  undertaken  for  the  benefit  of  both,  and 
either  party  sustaining  damage  from  the  negligent  per- 
formance of  such  duty  should  have  a  remedy  by  action 
against  the  company  for  their  recovery. 

It  seems  consonant  with  the  settled  principles  of  the 
law  to  hold  the  defendant  resi)onsible  to  the  plaintiff  in 
this  action. 

The  judgment  should  be  affirmed,  with  costs. 

Babnabd,  p.  J.,  and  Peatt,  J.,  concurred. 

Order  overruling  demurrer  to  complaint  and  judgment 
affirmed,  with  costs. 


Note. —  See  Indbz  to  this  and  to  previous  volume,  titles  "Duty  to 
Oustomen,"  "  Beceiver  or  Addressee." 

See  notes,  vol.  1,  pp.  89,  79 ;  also  note  to  KUey  v.  W.  U.  Td.  Co.,  post, 
as  to  the  same  subjects. 

For  other  N.  Y.  cases  upon  liabilities  of  telegraph  companies,  see  not©  to 
MdwregY.  W.  U,  Tel*  Compost. 
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John   B.   Kilet,   Appellant,  v.   The   Westekn   Uniox 

Telegraph  Company,  Resx>ondent. 

iV:  F.  Court  of  AppealB,  Apil  10, 1888. 

(109  N.  Y.  281.) 

Failure  to    deliver    telegram. —  LnnnNa    uabilitt. —  Unbepbateb 

MESSAGE. — Mutilated  blank. 

The  usual  stipulation  with  respect  to  unrepeated  messages  found  in  tele, 
graph  blanks  is  reasonable  and  valid,  and  binding  upon  persons  using 
them. 

A  message  having  been  transmitted,  but  failing  to  reach  its  destination^ 
the  burden  is  upon  the  sender  to  show  that  the  failure  was  due  to  the 
wilful  misconduct  or  gross  negligence  of  the  telegraph  company. 

The  blank  as  offered  in  evidence  being  mutilated  and  part  of  the  printed 
conditions  gone,  the  trial  judge  left  it  to  the  jury  to  say  whether  or  not 
it  was  in  that  condition  when  the  message  written  upon  it  was  presented 
for  transmission.  Held,  error  :  First,  because  there  was  no  evidence 
warranting  such  submission ;  second,  because  even  if  it  were  in  such 
condition,  it  would  not  avail  the  sender. 

Cases  of  this  series  cited  in  opinion :  Redpath  v.  W,  U.  Tel  Co.,  vol.  1,  p. 
40;  Orinnell  v.  W.  U.  Tel  Co..  vol.  1,  p.  70 ;  Clement  v.  W.  U.  Tel.  Co., 
vol.  1.  p.  671 ;  Schwartz  v.  A.  <fc  P.  Td.  Co.,  vol.  1,  p.  384;  Young  v.  TV. 
U.  Tel.  Co.,  vol.  1,  p.  187. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  fifth  judicial  department,  which  reversed  a  judgment 
for  plaintiff,  entered  upon  a  verdict,  and  granted  a  new 
trial. 

The  plaintiff,  who  was  a  speculator  in  oil,  residing  at 
Olean,  delivered  to  the  agent  of  the  company,  at  its  oflSce 
in  that  place,  for  transmission  to  his  brokers  in  Bradford^ 
Pa.,  the  following  telegram : 

"  Buy  the  twenty-five  in  to-morrow  morning  at  best ;" 

and  paid  the  charge  for  transmission. 
The  message  was  an  order  to  buy  25,000  barrels  of  oil. 
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ajid  the  operator  so  understood  it.     It  was  transmitted,  but 
never  reached  its  destination,   whereby  plaintiff  suffered 
loss,  which  he  songht  to  recover  in  this  action. 
Farther  facts  api)ear  in  the  opinion. 

J.  H.  Waring^  for  api)ellant. 

Wager  Swayne,  for  respondent. 

Eabl,  J. :  The  telegram  was  written  on  one  of  the  ordi- 
nary blanks  of  the  company.  Immediately  above  the  tele- 
gram were  the  words : 

"Send  the  following  message,  subject  to  the  above  terms,  which  are  hereby 
agreed  to  ;" 

and  below  the  telegram,  in  plain  letters,  were  the  following 
words: 

*'  Read  the  notice  and  agreement  at  the  top." 

The  blank  with  the  telegram  written  thereon,  when  intro- 
duced in  evidence,  was  partly  mutilated,  a  portion  thereof, 
the  upper  left-hand  comer,  having  been  torn  off.  When 
complete,  the  blank  contained  this  language  : 

"  All  messages  taken  by  this  company  are  subject  to  the  following  terms : 
"  To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should 
order  it  repeated ;  that  is,  telegraphed  back  to  the  originating  office  for 
comparison.  For  this,  one-half  the  regular  ratf)  is  charged  in  addition.  It 
is  agreed  between  the  sender  of  the  following  message  and  this  company 
that  said  company  shaU  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery,  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  same. 

The  defendant  relies  upon  this  stipulation  as  a  defense  to 
any  recovery  in  this  action. 

That  a  telegraph  company  has  the  right  to  exact  such  a 
stipulation  from  its  customers  is  the  settled  law  in  this  and 
most  of  the  other  States  of  the  Union  and  in  England. 
MacAndrew  v.  Electric  Tel.  Co.^  33  Eng.  L.  and  Eq.  180 ; 
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Westren  Union  Tel.  Co.  v.  Carew^  16  Mich.  525;  JBUis 
V.  Am.  Tel.  Co.,  13  Allen,  226;  Bedpath  t.  Wesiem 
Union  Tei.  Co.f  112  Mass.  71 ;  OrinneU  t.  Wesi^m 
Union  TeL  Co.,  113  id.  299  ;  dement  t.  Western  Union 
Tel.  Co.,  137  id.  463 ;  Schwartz  r.  Atlantic  &  Padfie  TeU 
Co.,  18  Hun,  157;  Baldwin  v.  United  Staies  Tel.  Co.,  45 
N.  T.  744 ;  Breese  v.  United  States  Tel.  Co.,  48  id.  132 ; 
KirTcland  v.  DinsToore,  62  id.  171 ;  Toung  r.  Western 
Union  Tel.  Co.,  65  id.  163.  The  authorities  hold  that  tele- 
graph companies  are  not  under  the  obligations  of  conimon 
carriers ;  that  they  do  not  insure  the  absolute  and  accurate 
transmission  of  messages  delivered  to  them  ;  that  they  have 
the  right  to  make  reasonable  regulations  for  the  transaction 
of  their  business,  and  to  protect  themselves  against  liabili- 
ties which  they  would  otherwise  incur  through  the  careless- 
ness of  their  numerous  agents  and  the  mistakes  and  defaults 
incident  to  the  transaction  of  their  peculiar  business. 

The  stipulation  printed  in  the  blank  used  in  this  case  has 
frequently  been  under  consideration  in  the  courts  and  has 
always,  in  this  State  and  generally  elsewhere,  been  upheld 
as  reasonable. 

The  plaintiff  must  be  held  to  have  assented  to  this  stipu- 
lation. He  was  familiar  with  the  defendant's  blanks,  hav- 
ing used  them  extensively  for  several  years,  and  he  had  fre- 
quently read  the  words  at  the  bottom  of  them,  "read  the 
notice  and  agreement  at  the  top."  Therefore,  although  he 
may  not  have  known  what  the  precise  terms  of  the  stipu- 
lations contained  in  the  blank  were,  yet  he  knew  that  some 
stipulations  were  therein  contained,  and  he  must  be  held 
by  the  use  of  the  blank  and  its  delivery  to  the  defendant  to 
have  assented  to  them. 

The  evidence  brings  this  case  within  the  terms  of  the 
stipulation.  It  is  not  the  case  of  a  message  delivered  to  the 
operator  and  not  sent  by  him  from  his  office.  This  message 
was  sent,  and  it  may  be  inferred  from  the  evidence  that  it 
went  so  far  as  Buffalo,  at  least ;  and  all  that  appears  further 
is  that  it  never  reached  its  destination.  Why  it  did  not 
reach  there  remains  unexplained.    It  was  not  shown  that 
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the  failure  was  due  to  the  wilful  misconduct  of  the  defend- 
ant, or  to  its  gross  negligence.  If  the  plaintiff  had  requested 
to  have  the  message  repeated  back  to  him,  the  failure  would 
have  been  detected  and  the  loss  averted.  The  case  is,  there- 
fore, brought  within  the  letter  and  purpose  of  the  stipu- 
lation. 

But  the  trial  judge  held  that  if  the  blank  upon  which  the^ 
message  was  written  was  torn  and  mutilated  as  it  appeared 
when  introduced  in  evidence,  then  the  plaintiff  was  not 
boimd  by  the  stipulation  and  was  entitled  to  recover,  and 
he  submitted  to  the  jury  the  question  as  to  the  mutilation 
and  they  returned  a  special  verdict  that  ^^  it  was  torn  as  it 
now^  is  when  it  was  delivered  by  the  plaintiff." 

We  are  of  opinion  that  the  alleged  mutilation  of  the  blank 
is  not  available  to  the  plaintiff  in  answer  to  the  protection 
claimed  by  the  defendant  under  the  agreement,  for  three 
reasons :  (1)  We  thing  there  was  no  evidence  which  author- 
ized the  finding  by  the  jury  that  the  blank  was  mutilated 
at  the  time  it  was  delivered  to  the  defendant.  The  plaintiff 
testified  that  he  went  to  the  defendant' s  office  and  took  up 
one  of  the  blanks  he  found  there  and  wrote  his  message 
upon  it,  and  that  he  could  not  say  whether  the  blank  was 
torn  at  that  time  or  not,  and  there  is  no  evidence  whatever 
that  it  was  then  torn.  There  is  every  presumption  that  it 
was  in  perfect  condition  at  that  time,  and  no  presumption  that 
a  blank  at  one  time  perfect  had  then  become  imperfect.  These 
blanks  were  carefully  prepared  by  the  defendant  and  kept 
for  use  in  its  offices  by  its  customers,  and  it  is  not  to  be 
supposed  that  they  would  keep  mutilated  blanks  on  hand, 
or  that  a  customer  would  use  a  mutilated  blank.  The 
manager  of  the  defendant' s  office  at  Olean  swore  that  he 
saw  the  message  several  times  soon  after  it  was  delivered  to 
ths  defendant' s  oi)erator,  and  that  it  was  then,  according  to 
his  best  recollection,  i)erf  ect  and  unmutilated,  and  that  he 
afterwards  saw  it  in  Buffalo,  and  then  for  the  first  time  dis- 
covered that  a  portion  of  it  had  been  torn  off.  This  is  all 
the  evidence  on  that  subject,  and  we  think  it  is  wholly 
insufficient  to  show  that  it  was  torn  at  the  time  it  was- 
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delivered  to  the  defendant.  (2)  Assuming  that  it  was  then 
torn,  yet,  when  plaintiff  wrote  the  message  npon  it,  he  must 
be  supposed  to  have  intended  to  be  bound  by  the  agreement 
mentioned  therein.  He  knew  that  the  blanks,  when  com- 
plete, contained  certain  agreements,  and  by  using  this  blank 
and  delivering  it  to  the  company,  although  torn  at  the 
time,  he  must  be  held  to  be  bound  by  the  agreements  con- 
tained in  a  perfect  blank.  There  was  no  intent  to  be  bound 
by  less,  and  the  mutilation  was  not  int-ended  for  the  pur- 
pose of  altering,  changing  or  destroying  the  agreements. 
(3)  Enough  remained  upon  the  blank,  as  mutilated,  to  show 
the  agreement.  It  contained  the  following  words:  ^*The 
sender  of  a  message  should  order  it  repeated  ;  that  is,  tele- 
graphed back.  For  this  one-half  the  regular  rate  is  charged 
in  addition."  "  It  is  agreed  between  the  sender,  company, 
that  said  company  shall  not  be  liable  for  mistakes  or  delays 
in  the  transmission  of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants  or  otherwise. ' '  If 
the  language  was  not  full  and  clear,  the  plaintiflf  was  put 
upon  inquiry  and  could  have  learned  the  full  force  of  the 
stipulation  by  referring  to  a  perfect  blank.  There  was 
enough  to  show  that  the  defendant  was  not  to  be  resxx)nsi- 
ble  for  an  unrepeated  message. 

We  are,  therefore,  of  opinion  that  the  plaintiff  was  bound 
by  the  stipulation  contained  in  the  blank,  and  that  it 
furnished  a  defense  to  any  recovery,  except  the  amount 
paid  for  the  transmission  of  the  message,  and  thus  it 
becomes  unimportant  to  examine  other  grounds  of  defense 
brought  to  our  attention. 

The  order  of  the  General  Term  should  be  affirmed  and 
judgment  absolute  rendered  against  the  plaintiff,  with  costs. 

All  concur,  except  Rugee,  Ch.  J.,  not  voting,  and  Dan- 
FORTH  J.,  dissenting. 

Order  affirmed  and  judgment  accordingly. 


Note.— This  case  is  cited  in  Bennett  v.  W,  U,  Tel.  Co.,  and  OiUxB  v.  W. 
V.  Tel.  Co.,  in  this  volume. 
See  Index  to  this  and  to  previous  volume,  title  "  Limiting  Liability." 
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For  other  New  York  cases,  see  note  to  Mowry  v.  TT.  U.  TeL  Cb.,  post. 

The  validity  of  the  stipulations  customarily  printed  in  their  message 
blanks  by  telegraph  companies,  commonly  known  as  the ''night"  or 
**  half-rate"  and  "  unrepeated  message  "  conditions,  has  naturally  been 
the  subject  of  many  decisions. 

Many  of  the  earlier  cases  upon  the  subject  are  mentioned  in  notes  at 
pp.  44  and  99  of  vol.  1  of  this  series. 

The  following  compilation  of  decisions  and  quotations  from  opinions 
in  said  volume,  arranged  by  States,  may  be  useful : 

Abkansas. —  (V.  8.  Circuit  Court).  The  stipulation  in  a  half-rate  mes- 
sage blank  made  the  exemption  complete,  in  case  of  errors  or  delays 
"  happening  from  any  cause."    The  court  say : 

'*  With  knowledge  of  the  fact  that  it  was  open  to  him  to  send  the  mes- 
sage at  full  rates,  and  secure  accuracy  in  its  transmission  by  having  it 
repeated,  the  plaintiff  elected  to  send  it  at  half-rates,  with  full  knowledge 
of  the  printed  conditions  on  the  blank  on  which  the  message  was  writ- 
ten. He  must,  therefore,  be  held  to  have  agreed  to  these  conditions ; 
and  he  is  bound  thereby  to  the  extent  to  which  the  conditions  are  valid 
and  obligatory. 

"  It  is  sufficient  to  say  that  the  weight  of  authority  and  the  ablest  and 
best  reasoned  cases  establish  the  doctrine  that  the  conditions  contained 
in  the  blank,  on  which  the  plaintiff  wrote  his  message  and  to  which  he 
assented,  are  reasonable  and  valid  to  the  extent  of  protecting  the  tele- 
graph company  from  damages  for  any  error  or  mistake  occurring  in  the 
transmission  of  the  message,  unless  it  is  shown  affirmatively  that  such 
error  or  mistake*  was  the  result  of  gross  negligence  or  fraud  on  the  part 
of  the  company." 

Jones  Y.  W.  U.  Tel.  Co..  p.  561. 

California. —  Unrepeated    message  stipulation    held  to  be  binding 
upon  all  who  assent  to  it,  so  as  to  exempt  the  company  from  liability 
beyond  the  amount  stipulated,  for  any  cause  except  wilful  misconduct 
or  gross  negligence  on  the  part  of  the  company. 
Hart\.  W.  U.  Tel.  Co.,  p.  734. 

Geoboia. — Held  that  the  half-rate  message  stipulation  is  invalid  so 
far  as  it  purports  to  exempt  from  liability  for  gross  negligence. 
W.  U.  Td.  Co.  V.  Fontaine,  p.  229. 

'*  It  is  insisted,  however,  by  way  of  defense,  that  as  the  plaintifTs  made 
no  request  or  payment  to  have  the  message  sent ''repeated,"  and  as, 
under  the  evidence  and  rules  of  the  company,  absolute  accuracy  in  the 
transmission  of  messages  can  only  be  secured  by  *'  re})eating"  them,  and 
plaintiffs  were  notified  by  the  printed  rules  of  this  necessity,  hence 
defendants  are  not  liable,  since  they  did  not  repeat  the  message.  We 
can  only  say,  that  any  rule  or  regulation  of  the  company  which  seeks  to 
relieve  it  from  performing  its  duty  belonging  to  the  employment  with 
integrity,  skill  and  diligence,  contravenes  public  policy  as  well  as  the 
law,  and  under  it  the  party  at  fault  cannot  seek  refuge.    If  it  becomes 
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necessary  for  the  oompany  ia  transmitting  messages  with  integrity, 
skill  and  diligence,  to  secure  accuracy,  to  have  said  messages  repeated, 
then  the  law  devolves  upon  them  that  duty,  to  meet  its  requirements." 
W.  U.  Td,  Co.  V,  Blanchard,  p.  404. 

''It  is  wholly  inunaterial  what  condition  it  puts  upon  its  printed 
heading  ofmessages,  BO  far  as  its  liahility  for  negligence  ia  ooncemed. 
It  is  hound  to  discharge  its  duty  to  the  public  with  skill  and  diligence, 
and  to  be  accurate  in  the  discharge  of  such  duty,  even  if  to  repeat  the 
message  be  necessary  to  insure  accuracy." 
W.  U.  Td.  Co.  V.  /Shotter,  p.  687. 

Illinois. —  Uurepeated  message  stipulation  held  to  be"  unjust,  uncon- 
scionable, without  consideration,  and  utterly  void.'' 
Tyler  ▼.  W.  U.  Td.  Co.,  p.  14. 

Respecting  the  stipulation  in  night-message  blanks,  the  court  say: 
«  The  rule  or  contract,  whichever  it  may  be,  claimed  to  be  now  in  ques- 
tion, covers  all  errors  or  delays  from  any  cause,  and  it  must  be  regarded 
BO  far  as  it  proposes  to  relieve  the  corporation  fh>m  responsibility  for  the 
negligence  or  misconduct  of  its  own  employes,  as  unreasonable  and 
unjust,  alike  hurtful  to  private  rights  and  against  public  policy,  and 
consequently  void." 

W.    U.  Td.  Co.  V.  Harris,  p.  889. 

Indiana. — Stipulation  concerning  repetition  of  messages  held  void,  the 
court  saying :  "  The  g^st  of  the  action,  as  we  have  already  seen,  was  the 
negligence  of  the  company  in  failing  to  deliver  the  dispatch.  The 
object,  as  we  suppose,  of  repeating  a  message  is  to  prevent  mistakes  in 
the  transmission.  How  the  repetition  of  a  message  would  conduce  to 
its  prompt  delivery  we  do  not  see.  But,  attide  from  the  unreasonable- 
ness of  a  contract  by  which  the  prompt  delivery  of  a  message  is  made  to 
depend  upon  Its  repetition  at  an  additional  expense,  the  defendant 
could  not  contract  against  liability  for  its  own  negligence." 
W.  U.  Tel  Co.  V.  Fenton,  p.  198. 

After  referring  to  several  earlier  cases,  the  court  add  :  *'  While  these 
authorities  establish  the  proposition  that  telegraph  companies  may, 
within  certain  limits,  establish  rules  and  regulations  which,  in  cases 
not  dependinc:  on  any  statute,  may  govern  the  manner  of  sending  mes- 
sages, and  the  prices  to  be  paid  for  messages,  repeated  messages,  and 
insured  messages,  they  also  establish  the  proposition  that  such  com- 
panies cannot  make  such  rules  and  regulations  as  will  protect  them  from 
liability  for  damages  resulting  from  their  own  gross  negligence,  or  the 
gross  negligence  of  their  agents  and  servants." 
W.   V.  Tel.  Co.  V.  Buchanan^  p.  1. 

Iowa. — ''  While  the  printed  regulation  in  respect  to  the  repetition  of 
messages,  in  order  to  avoid  mistakes,  is  a  reasonable  one,  and  will 
exempt  the  defendant  from  liability  for  mistakes  occurring  in  the  trans- 
mission of  messages,  which  are  occasioned  by  uncontrollable  causes, 
such  as  atmospheric  electricity,  yet  it  will  be  liable,  notwithstanding 
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tbis  regulation,  for  the  want  of  ordinary  and  reasonable  care  in  the 
transmission  or  delivery  of  messages  sent  over  its  lines.  Notwithstand- 
ing this  regulation  or  special  agreement,  it  is  still  the  duty  of  the  defend- 
ant to  employ  skilful  operators,  use  proper  instruments,  and  through  its 
employes,  to  exercise  ordinary  and  reasonable  care  in  the  transmission 
and  delivery  of  messages.  *^ 

ManviUe  v.  W.  U.  Tel,  Co.,  p.  92. 
ElENrncKY. —  "They  undertake  to  exercise  a  public  employment, 
^wbich.  in  many  respects,  is  analogous  to  that  of  a  common  carrier,  and 
tbey  must,  therefore,  bring  to  it  that  degree  of  skill  and  care  which  a 
prudent  man  would,  under  the  circumstances,  exercise  in  his  own 
affairs ;  and  any  stipulation  by  which  they  undertake  to  relieve  them- 
selves from  this  duty,  or  to  restrict  their  liability  for  its  non-use,  is  for- 
bidden by  the  demands  of  a  sound  public  policy.  To  hold  otherwise 
Tvould  arm  them  with  a  very  dangerous  power,  and  leave  the  public 
comparatively  remediless." 

Smith  V.  W.  U.  Tel.  Co.,  p.  743. 
Maine. — Concerning  a  half-rate  message  blank,  the  stipulation  under 
eonsideration  exempting  the  company  from  liability  for  loss  or  iz^ury 
"  from  whatever  cause  occurring,"  the  court  say:  "  We  find,  then,  the 
provision  under  eonsideration  equally  invalid,  whether  as  a  regulation 
of  the  company  or  as  the  foundation  of  a  special  contract  between  the 
parties." 

Bartlett  v.  W.  U.  Tel.  Co.,  p.  46. 
Massachusetts. — There  being  no  evidence  of  fraud  or  gross  negli- 
gence, the  court  held  that  the  stipulation  as  to  repeating  messages  was 
valid  and  effectual :  *<  It  seems  to  us  that  one  who  elects  to  save  the 
small  sum  charged  for  a  more  extended  liability  cannot  reasonably 
claim  the  benefit  of  it  in  a  business  where  careful  operators  are  so  liable 
to  make  mistakes ;  and  that  this  principle  applies  to  every  stage  of  deal- 
ing with  the  message." 

Bedpath  v.  W.  U.  Tel.  Co.,  p.  40. 
*'The  liability  of  a  telegraph  company  may  be  limited  by  reasonable 
stipulations  expressed  in  its  contracts  with  the  senders  of  messages ; 
and,  according  to  the  weight  of  authority,  a  regulation  that  the  liability 
of  the  company  for  any  mistake  or  delay  in  the  transmission  or  delivery 
of  a  message  or  for  not  delivering  the  same,  shall  not  extend  beyond  the 
sum  received  for  sending  it,  unless  the  sender  orders  the  message  to  be 
repeated  by  sending  it  back  to  the  office  which  first  receives  it,  and  pays 
half  the  regular  rate  additional,  is  a  reasonable  precaution  to  be  taken 
by  the  company,  and  binding  uix>n  all  who  assent  to  it,  so  as  to  exempt 
the  company  from  liability  beyond  the  amount  stipulated,  for  any  cause 
except  wilful  misconduct  or  gross  negligence  on  the  part  of  the  com- 
pany." 

Orinndl  v.  W.  V.  Td.  Co.,  p.  70. 
VOL.  n — 42. 
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Nebraska.— There  being  "  no  pretense  of  gross  negligence  or  wilful 
misconduct,''  unxepeated  message  stipulation  held  reasonable  and  valid, 
Beekerv.  W.  U.  Tel.  Co,,  p.  337. 

Nbw  York.—  **  Nor  is  it  necessary  to  say  whether  or  not  the  defend- 
ant would  be  exempttd  from  liability  in  case  of  *^  gross  negligence  or 
wilful  misconduct ; "  for  the  only  admission  in  the  case  is  simply  of  neg- 
ligence The  case,  then,  seems  to  be  this :  The  company  having  a  sys- 
tem of  receiving  and  repeating  messages  by  which  it  can,  as  it  supposes, 
insure  accuracy,  and  having  a  certain  fixed  rate  for  ordiuary  messages, 
is  willing  to  send  messages  during  the  night,  at  half  the  ordinary  rate 
(and,  of  course,  without  repetition),  provided  that,  if  the  message  is  not 
received,  the  only  liability  of  the  company  shall  be  to  return  the  money. 
Theplaintiff  knew  of  these  terms  and  accepted  them.  They  are  per- 
fectly reasonable,  and  he  should  be  bound  by  them.'' 
Schwarz  v.  A.  <fc  P.  Td.  Co.,  p.  384. 

Omo. —  '*  The  rule  in  this  State  is  well  settled  that  one  exercising  a 
public  employment  is  liable  for  failure  to  bring  to  the  service  he  under- 
takes that  degree  of  skill  and  care  which  a  careful  and  prudent  man 
would  under  the  circumstances  employ :  and  that  any  stipulation  or 
regulation  by  which  he  undertakes  to  relieve  himself  from  the  duty  to 
exercise  such  skill  and  care  in  the  performance  of  the  service,  is  contrary 
to  public  policy,  and  consequently  illegal  and  void.  In  our  opinion, 
telegraph  companies  fall  within  the  operation  of  this  rule ;  and  that  in 
failing  to  exercise  such  care  and  skill  in  the  transmission  and  delivery  of 
messages,  they  become  liable  for  the  resulting  consequences,  notwith- 
standing their  stipulation  to  the  contrary." 
Telegraph  Co.  v.  Oriswold,  p.  339. 

Pennsylvania. — Held,  that  while  '*by  no  device  can  a  body  corporate 
avoid  liability  for  fraud,  for  wilftil  wrong,  or  for  the  gross  negligence 
which,  if  it  does  not  intend  to  occasion  injury,  is  reckless  of  conse- 
quences, and  transcends  the  bounds  of  right  with  full  knowledge  that 
mischief  may  ensue,"  still  the  ordinary  stipulation  as  to  repeating 
messages  is  valid. 

Pasemare  v.  W.  U.  Tel.  Co.,  p.  168. 

South  Carolina. —  The  message  was  written  on  a  half-rate  blank,  and 
the  court  held  that  although  the  language  '*  from  whatever  cause  occur- 
ing  "  was  used,  it  was  not  to  be  construed  so  as  toexempt  the  company  in 
case  of  want  of  good  faith ;  nor,  on  the  other  hand,  would  all  cases  of 
want  of  due  care  and  skill  be  excluded  from  the  exemption. 

That  opportunity  being  given  to  send  messages  by  day,  the  company 
might  lawfully  refuse  to  transmit  by  night  at  all ;  or  might  transmit 
subject  to  special  and  reasonable  regulations  ;  and  that  the  night-rate 
blank  stipulation  is  reasonable. 
Aikin  v.  W.  U.  Tel.  Co.,  p.  121. 

Texas. —  Stipulation  in  night-message  blank,  exempting  the  company 
from  liability  for  errors,  delays  or  non-delivery  **  happening  from  any 
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cause  other  than  the  acta  of  its  corjtorate  offioers,"  held  valid ;  although 
tbe  rule  **  that  exemption  from  liability  cannot  be  claimed  for  mi80on« 
dact,  fraad|  or  want  of  due  care,  is  a  cardinal  doctrine  of  the  common 
law,  which  has  become  deeply  rooted  into  our  own  jurisprudence,  and 
tlie  wisdom  of  which  has  rec^ved  the  sanction  of  ages." 

W.  U.  Tel.  Co.  V.  NeiU,  p.  862 ;  followed  in  Womach  v.  W.  U.  Tel. 
Co.  J  p.  464. 
VntomiA. —  "In  the  message  blanks  now  commonly  used,  the  condi- 
tions are  printed  upon  the  face  of  the  paper  in  such  amanner  as  to  make 
them  a  part  of  the  contract  for  transmission.  This  the  company  may 
do,  provided  the  conditions  are  reasonable,  as  they  are  entitled  to  make 
all  reasonable  rules  for  the  conduct  of  their  affairs.  These  conditions 
must  not  only  be  reasonable,  but  they  must  be  reasonably  construed  ;  and 
a  oompany  will  not  be  held  able  thus  to  make  a  contract  against  all  liabili- 
ties, nor  indeed  against  any  liability  imposed  by  the  law  upon  them,  nor 
relieve  themselves  from  liability  for  the  improper  or  negligent  conduct  of 
its  servants." 

W.  U.  Tel.  Co.  V.  Reynolds  p.  487. 
'Wiscx>NSiN. —  Ck>ncerniDg  the  stipulation  in  half -rate  message  blanks, 
exempting  from  liability,  &c.,  "  from  whatever  cause  occuring,"  the 
court  say:    ^*The  regulations  were  Intended  to  secure  the  company 
against  liability  for  the  injurious  consequences  flowing  from  its  own  neg- 
ligence and  omissions,  and  from  those  of  its  agents  and  operators,  in  and 
about  the  performance  of  its  contract  entered  into  with  the  sender  of  the 
message."    And  were  for  that  reason  void,  as  against  public  policy  ;  also 
that  they  were  without  consideration  and  therefore  void. 
Candeey.  W.  U.  Td.  Co,,  p.  »9. 
That  the  same  form  of  stipulation,  *'  adopted  for  the  purix>se  of  protect, 
ing  the  company  asrainst  the  consequences  of  the  negligence  or  fraud  of 
its  agents,  was  un  unreasonable  condition,  and  was  void  as  against  sound 
public  policy." 

HibbardY.  W.  U,  Tel.  Co.,  p.  63. 
After  citing  the  Candee  and  Hibbard  cases  :    "  We  are  quite  satisfied 
with  the  decisions  of  this  court  above  cited,  and  with  the  reasons  given 
to  sustain  them,  and  we  believe  they  are  in  accord  with  the  weight  of 
authority  la  other  courts." 

TJiompaony.  W.  U.  Tel.  Co.,  p.  772. 
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Jahes  F.  Milliken,  Appellant,  y.  Thb  W:estssjs[  U»ioir 

T£L£6RAPH  CoMPANT,  Respondent. 

iV:  F.  Court  of  Appedla,  October  f,  1888. 
(110  N.  Y.  403.) 

FAHiUBB  TO  DELIVEB  TELBGRAM. — RiOHT   OF  ADDBXSSXS. —  CONTliACr. 

A  oomplaint  in  an  action  against  a  telegraph  company  by  the  addxeoBee  of 
the  telegram,  contained,  among  others,  the  following  allegations : 

1.  That  the  message  was  delivered  to  an  ocean  telegraph  company  at 
Paris,  for  transmission  to  New  Tork,  by  the  agent  and  upon  the  busi- 
ness of  the  addressee  ;  and  was  never  delivered  to  him ;  whexeby  loss 
was  sustained. 

%m  That  in  the  usual  course  of  transmission  it  was  received  by  the  defend- 
ant, to  be  delivered  to  the  plaintiff,  but  was  never  so  delivered. 

8.  That  the  addressee  called  at  the  office  of  the  defendant  in  New  York, 
left  his  name  and  address  (the  telegram  being  in  cipher,  including  the 
name  of  the  addressee)  and  the  agent  of  the  defendant  promised  to 
deliver  the  telegram  at  said  address  when  it  should  arrive,  for  which 
service  the  plaintiff  offered  to  pay  in  advance,  but  payment  was  refused. 

Held,  that  the  complaint  stated  a  good  cause  of  action :  (1)  Upon  the  orig- 
inal contract  with  the  agent  of  the  addressee,  even  though  the  agency 
was  not  disclosed ;  and  (2)  upon  the  promise  made  to  the  addressee  by 
the  agent  of  the  defendant  in  New  York,  which  was  supported  by  suffi- 
cient consideration,  the  addressee's  tender  of  payment  being  for  that 
purpose  equivalent  to  payment,  and  even  without  that,  the  promise  to 
deliver  at  the  addressee's  request  implying  a  corresponding  promise  to 
pay. 

Case  of  this  series  cited  in  opinion :  Wadaworth  v.  W.  U»  TeL  Co.^po^, 

Appeal  from  an  order  of  the  Gteneral  Term  of  the  Sui)erior 
Court  of  New  York  city,  affirming  a  judgment  entered 
upon  an  order  sustaining  a  demurrer  to  the  complaint. 
The  following  allegations  appear  in  the  complaint : 
"in.  That  the  principal  business  of  defendant  is  to 
receive  and  transmit  messages  by  telegraph  over  certain 
lines  of  wire  running  through  the  State  of  New  York,  and 
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into  and  through  certain  States  and  counties  contiguous 
thereto,  and  to  deliver  the  same,  and  to  receive,  transmit 
and  deliver  messages  from  abroad  transmitted  by  submarine 
telegraph  cables  in  connection  with  its  lines  of  wire,  and 
proper  facilities  operated  by  it  for  that  purpose ;  and  the 
confidence  which  the  public  is  invited  to  and  does  repose  in 
the  care  with  which  defendant  conducts  its  said  business 
is  a  source  of  large  profit  and  gain  to  said  defendant. 

IV.  And  the  said  defendant  held  out  and  represented  to  the 
world,  and  to  this  plaintiff,  that  it  would  conduct  its  said 
business  with  reasonable  care,  diligence  and  dispatch,  and 
that  it  would  transmit,  receive  and  deliver  telegraphic  and 
cable  messages  in  a  diligent,  competent  and  correct  manner 
with  all  convenient  speed. 

V.  And  plaintiff,  relying  upon  said  inducements  and 
representations,  entered  into  a  contract  with  said  defendant 
as  hereinafter  set  forth. 

VI.  That  plaintiff,  on  the  15th  day  of  December,  1883, 
was  applied  to  by  a  person  who  then  desired  to  purchase 
from  plaintiff  a  certain  French  play  or  dramatic  composi- 
tion entitled  "Pot  Bouille,"  owned  by  parties  in  the  city 
of  Paris,  in  the  republic  of  Prance,  and  then  being  produced 
and  exhibited  in  that  city,  and  said  applicant  was  then 
willing  to  pay  plaintiff  for  said  play  the  sum  of  $3,000,  but 
plaintiff  was,  at  the  time  said  application  was  made  to  him, 
ignorant  of  the  facts  as  to  whether  he  could  purchase  said 
play  and  the  price  he  would  be  required  to  pay  therefor ; 
and,  in  order  to  ascertain  said  facts,  plaintiff  did,  on  said 
15th  day  of  December,  1883,  send  a  cable  message  to  Thomas 
Linn,  plaintiff's  agent  in  Paris,  which  said  message  was  as 
follows,  to  wit :  "  What  is  the  lowest  price  at  which  you 
can  buy  *Pot  Bouille?'"  And  said  Linn  received  said 
message  promptly  and  forwarded  a  reply  to  plaintiff 
addressed  "Mentor,  New  York,"  which  said  reply  plaintiff 
subsequently  learned  was  received  by  defendant,  and  was 
in  defendant's  possession  on  the  17th  day  of  December,  1883. 

The  plaintiff  called  at  defendant' s  office  on  said  17th  day 
of  December,  1883,  and  inquired  if  defendant  had  received 
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a  message  addressed  "Mentor,  New  York,"  and  plaintiff 
was  informed  by  defendant  that  it  had  not  receiyed  such 
message ;  bnt  said  defendant  then  represented  and  stated  to 
plaintiff  that  any  message  sent  by  cable  from  Paris  to  New 
York  would  be  received  by  and  through  defendant  in  New 
York ;  but  said  defendant  did  not  then,  nor  at  any  time 
thereafter,  deliver  said  message  to  plaintiff,  although 
plaintiff  alleges,  upon  information  and  belief,  that  said 
message,  directed  as  aforesaid,  was  then  in  the  possession 
and  custody  of  defendant. 

PlaintiflE  further  says  that,  on  said  17th  day  of  December, 
1883,  he  requested  defendant  to  register  the  name  and 
address  of  plaintiff  in  order  that  said  message  might  be 
promptly  delivered  to  plaiatiff,  and  defendant  then  and 
there,  pursuant  to  its  custom  and  in  the  regular  course  of 
its  business,  did  register  the  name  and  address  of  plaintiff 
in  a  book  kept  by  defendant  for  such  purpose  as  follows, 
to  wit:  ''Mentor,  New  York,  James  F.  Milliken,  No.  19 
West  Twenty-fourth  street.  New  York  city ;' '  and  plaintiff 
then  informed  defendant  that  he  was  expecting  a  message 
from  Paris,  addressed  "Mentor,  New  York,"  and  that  he 
believed  said  message  had  been  sent  and  should  be  in  the 
possession  and  custody  of  defendant ;  and  that  said  mes- 
sage was  of  great  importance  to  plaintiff,  and  involved  a 
transaction  with  regard  to  the  sale  of  a  play  by  plaintiff, 
and  said  transaction  involved  a  large  sum  of  money,  and 
that  plaintiff  could  do  nothing  with  regard  to  it  until  he 
had  received  said  message ;  and  defendant  then  and  there 
promised  and  agreed  to  and  with  the  plaintiff  that  defendant 
would  send  such  message  without  delay  to  plaintiff,  at  No. 
1 9  West  Twenty-fourth  street,  in  said  city  of  New  York,  if 
said  message  had  been  received,  or  should  be  received,  by 
defendant;  and  defendant  held  out  and  represented  to 
plaintiff,  as  hereinbefore  set  forth,  that  defendant  would 
deliver  said  message  to  plaintiff  safely,  promptly,  and  with 
diligence  and  dispatch;  and  plaintiff,  relying  upon  said 
representations  and  inducements,  and  reposing  confidence 
in  the  care  with  which  defendant  conducted  its  said  business 
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as  aforesaid,  did  then  and  there  contract  and  agree  with 
defendant  for  the  delivery  of  said  message  by  defendant 
to  plaintiff,  and  said  defendant  undertook  and  agreed,  to 
and  with  this  plaintiff,  to  deliver  said  message  to  plaintiff 
at  No.  19  West  Twenty-fourth  street,  in  the  city  of  New 
York,  safely,  promptly,  and  with  diligence  and  dispatch, 
and  plaintiff  then  offered  to  pay  and  reward  said  defendant 
in  advance  for  said  service  and  for  registering  plaintiff's 
name  and  address,  but  said  defendant  then  declined  to 
receive  or  accept  pay  or  reward. 

VII.  That  defendant  received  said  message  and  reply, 
addressed  "Mentor,  New  York,''  prior  to  the  19th  day  of 
December,  1883,  ^as  plaintiff  is  informed  and  believes,  but 
said  defendant,  not  regarding  its  said  promise  and  under- 
taking, and  well  knowing  the  importance  of  said  message, 
did  not  take  due  care  to  deliver  said  message  to  plaintiff  as 
agreed,  although  thereafter  frequentiy  solicited  and  re- 
quested to  do  so  by  plaintiff,  nor  at  any  time  afterwards, 
but,  on  the  contrary,  the  defendant  so  negligently  and  care- 
lessly conducted  itself  with  respect  to  said  message  and 
the  delivery  thereof,  that,  by  and  through  the  mere  care- 
lessness, negligence  and  improper  conduct  of  the  defend- 
ant, its  servants  and  employes,  said  message  was  never 
delivered  to  plaintiff,  and  is  still  in  the  possession  and 
custody  of  defendant ;  and  by  reason  of  the  premises  in 
that  behalf,  and  in  consequence  of  the  negligence  of  defend- 
ant as  aforesaid,  and  not  through  any  negligence  or  fault 
of  this  plaintiff,  plaintiff  lost  the  sale  of  said  play,  and 
suffered  thereby  loss  and  damage  in  a  large  sum  of  money, 
to  wit,  in  the  sum  of  $1,400 ;  and  plaintiff  alleges  that  he 
has  since  ascertained  the  fact  to  be  that  said  message  con- 
tained information  that  plaintiff  could  purchase  and  secure 
said  play  at  a  price  not  to  exceed  8,000  francs  ;  and  plaint- 
iff alleges  that  if  defendant  had  delivered  said  message  to 
plaintiff,  as  agreed,  plaintiff  woxdd  have  sold  said  play  for 
$3,000  and  would  have  realized  thereby  a  profit  of  not  less 
than  $1,400. 

Wherefore  plaintiff  demands  judgment,  etc. 
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WiUiam  L.  Snyder ,  for  appellant. 

Wager  Swayne  and  David  Keane^  for  respondent. 

RiJGEB,  Ch.  J. :  The  questions  inyolved  in  this  api>eal 
are  raised  by  a  demurrer  to  the  complaint,  alleging  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Both  the  Special  and  Gfeneral  Terms  sustained  the  de- 
murrer, and  ordered  judgment  for  defendant.  We  are  of 
the  opinion,  however,  that  the  complaint  does  state  a  cause 
of  action. 

It  must  be  assumed,  at  the  outset,  that  the  facts  stated 
therein,  as  well  as  such  as  may,  by  reasonable  and  fair 
intendment,  be  implied  from  the  allegations  made,  are 
true.  It  is  not  sufficient,  to  sustain  a  demurrer,  to  show 
that  the  facts  are  imperfectly  or  informally  averred,  or  that 
the  pleading  lacks  definiteness  and  precision,  or  that  the 
material  facts  are  argumentatively  stated.  Lorillard  v. 
Clyde,  86  K  T.  384 ;  Marie  v.  Garrison,  83  id.  14.  If, 
from  the  facts  stated,  it  appears  that  the  defendant  incurred 
a  liability  to  the  plaintiff,  whether  arising  ux>on  contract, 
or  from  an  omission  to  perform  some  legal  duty  or  obliga- 
tion resting  upon  it,  the  complaint  should  be  sustain^, 
whether  the  plaintiff  has  set  forth  the  legal  inferences 
which  may  be  implied  from  the  facts  stated  or  not.  White 
V.  Madison,  26  N.  Y.  117.  The  present  system  of  plead- 
ing does  not  require  that  the  conclusions  of  law  should  be 
set  forth  in  the  pleading,  provided  the  court  can  see,  from 
any  point  of  view,  from  the  &cts  stated  that  a  legal  obliga- 
tion rested  upon  the  defendant.  Eno  v.  Woodworth,  4  N. 
Y.  249. 

The  inquiries  in  this  case  are,  first,  whether  the  defend- 
ant was  competent  to  enter  into  the  contract  alleged  by  the 
complaint  to  have  been  made;  and,  secondly,  whether  a 
valid  contract  was  made  between  it  and  the  plaintiff  to  do 
or  perform  the  service  undertaken  by  it. 

The  first  question  may  be  briefly  disposed  of,  as  no  X)oint 
is  made  as  to  the  competency  of  the  defendant  to  contract 
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to  deliver  telegraphic  messages  to  persons  addressed,  and 
the  sole  inquiry  is,  therefore,  whether  the  complaint  shows 
that  it  has  made  a  valid  contract  to  do  so. 

The  demurrer  concedes  that  an  agreement  was  made  by 
which  the  defendant  promised  to  deliver  a  message, 
expected  to  be  received  by  it  from  the  plaintiffs  agent  in 
Paris,  addressed  "Mentor,  New  York,"  to  the  plaintiff,  at 
his  residence,  as  soon 'as  the  same  should  come  into  its 
I)ossession. 

The  facts  alleged  show  that  the  plaintiff  had  made 
arrangements  with  his  agent  in  Paris  to  obtain  information 
upon  business,  in  which  the  plaintiff  was  solely  interested, 
and  transmit  it  by  telegraph  to  New  York  to  the  address 
of  "Mentor."  It  also  appears  that  the  message  was  really 
intended  for  the  plaintiff,  and  that  it  was  duly  received  by 
the  defendant,  but  was  not  delivered  by  it. 

The  sole  claim  of  the  defendant,  therefore,  is  reduced  to 
the  contention  that  the  complaint  does  not  show  a  good  or 
sufficient  consideration  for  its  promise  to  deliver  such  mes- 
sage, and  that  no  legal  duty  rested  upon  it  to  deliver  the 
same  to  the  plaintiff.  We  think  that  this  complaint,  under 
the  rules  of  law  applicable  to  questions  raised  by  demur- 
rers, does  state  a  cause  of  action  on  the  part  of  the 
plaintiff  against  the  defendant.  Wa  can  see  no  reason 
why  the  defendant  is  not  liable  to  the  plaintiff,  upon  the 
contract  made  by  it  with  his  agent  in  Paris,  for  the  trans- 
mission and  delivery  of  the  message.  So  far  as  appears, 
the  plaintiff  was  the  only  party  interested  in  the  business 
to  which  the  message  related,  and  the  only  person  who 
could  be  benefited  by  the  performance  of  that  contract.  It 
is  quite  obvious,  from  the  averments  in  the  complaint,  that 
the  defendant  secured  possession  of  the  message  under  a 
contract  to  transmit  and  deliver  it  to  the  person  answering 
the  description  of  its  address  in  New  York.  Baldwin  v. 
U.  S.  Tel.  Co.,  1  Lans.  125;  Leonard  v.  N.  7".,  etc.,  Tel. 
Co.,  41  N.  Y.  644.  If  the  defendant  had  been  unable,  by 
reason  of  the  fictitious  address,  to  identify  the  person  for 
whom  it  was  intended,  it  would  have  been  a  sufficient 
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(dxcuse  for  its  non-delivery ;  but  this  difficulty  was  obviated 
before  the  duty  of  delivery  fell  upon  the  carrier,  by  the 
information  given  to  and  accepted  by  it,  as  satisfactory 
evidence  of  the  identity  of  the  person  for  whom  it  was 
intended.  The  rule  that  a  principal  is  entitled  to  main> 
tain  an  action  upon  a  contract  made  by  his  agent  with  a 
third  person,  although  the  agency  is  not  disclosed  at  the 
time  of  making  the  contract,  has  many  illustrations  in  the 
reported  cases,  and  is  elementary'  law.  Coleman  v.  Bank 
of  Elmlra,  53  N.  Y.  388 ;  Brigys  v.  Partridge,  64  id.  357; 
Ford  V.  Williams,  21  How.  [U.  S.]  288 ;  Dykers  v.  Town- 
^  send,  24  N.  Y.  57.  This  principle  has  been  frequently 
applied  in  actions  against  telegraph  companies,  and  is  now 
the  settled  law  of  this  country  in  respect  to  such  corpora- 
tions. De  liutte  V.  N.  Y.,  Albany  and  Buffalo  E,  M.  Tel. 
Co.,  1  Daly,  547;  Leonard  v.  Tel.  Co.,  41  N.  Y.  544 ;  N.  T. 
&  W.  P.  Tel.  Co.  V.  Dryburg,  35  Pa.  300 ;  Baldwin  v.  Tt?L 
Co.,  1  Lans.  128. 

In  Leonard  v.  Telegraph  Company  an  action  was  sus- 
tained on  account  of  a  change  made  in  the  language  of  a 
telegram  passing  between  two  of  the  plaintiffs  agents,  by 
which  a  loss  was  inflicted  upon  their  common  principal. 
In  Playford  v.  United  Kingdom  Electric  Telegraph  Com- 
pany, L.  R.,  4  Q.  B.  706,  in  an  action  brought  by  the  per- 
son receiving  a  message  against  the  telegraph  company  for 
having  negligently  changed  the*  terms  of  the  dispatch,  in 
course  of  transmission,  whereby  the  plaintiflf  suffered  dam- 
age, by  acting  upon  it  as  received,  it  was  held  that  the  com- 
pany was  under  no  contract  obligation  to  the  plaintiff  to 
deliver  the  message  correctly,  but  it  was  conceded  if  the 
senders  had  been  the  agents  of  the  plaintiff  in  the  business 
to  which  the  message  related,  that  a  recovery  could  have 
been  had.  Some  of  the  authorities  in  this  country  go  still 
further  and  hold  that  a  telegraph  company  rests  under  a 
legal  duty  to  the  person  to  whom  a  message  is  addressed, 
when  he  is  the  party  solely  interested,  to  transmit  it  cor- 
rectly and  deliver  it  to  him ;  but  it  is  unnecessary,  in  this 
case  to  pass  upon  that  question,  and  we  therefore  express 
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no  opinion  npon  it.  De Rutte  y .  Tel.  Co.^  supra;  Wad»^ 
worth  V.  W.  U.  Tel.  Co.,  38  Alb.  L.  Jour.  87.  We  are, 
therefore,  of  the  opinion  that  the  plaintiff  could  avail  him- 
self of  the  obligation  of  the  original  contract  for  the  trans- 
mission of  the  message,  and  recover,  for  a  breach  thereof, 
such  damages  as  he  might  be  able  to  show  he  had  suffered 
from  the  alleged  breach.  We  are  also  of  the  opinion  that, 
aside  from  the  contract  referred  to,  the  complaint  states  a 
valid  contract  between  the  plaintiff  and  defendant,  made  at 
New  York  in  anticipation  of  the  arrival  of  the  message  at 
that  place.  It  alleges  that  the  plaintiff  stated  to  the 
defendant  that  he  was  expecting  a  message  from  Paris 
addressed  "Mentor,  New  York,"  and  was  the  individual 
intended  by  such  address,  and  requested  the  defendant  to 
deliver  it  to  him  at  his  residence  in  that  city.  The  plaint- 
iff  then  offered  to  pay  for  such  service  in  advance,  which 
the  defendant  declined  to  accept,  but  entered  plaintiff's 
name  in  its  register  as  that  of  a  person  entitled  to  receive 
messages  addressed  to  ' '  Mentor, ' '  and  promised  to  deliver 
such  message,  in  accordance  with  such  request,  at  plaint- 
iff' s  residence,  when  received  by  it.  That  this  was  a  ser- 
vice which  the  defendant  was  authorized  to  contract  to 
perform  is  obvious  from  the  usual  course  of  telegraphic 
business,  and  the  necessities  of  the  case.  The  fact  that  the 
defendant  had  contracted  with  another  person  to  transmit 
and  deliver  the  same  message,  especially  as  it  claims  that  it 
did  not  thereby  come  under  any  legal  duty  to  the  plaintiff 
to  seek  him  out  and  deliver  the  message,  would  not  pre- 
clude it  from  making  a  contract  with  the  person  addressed, 
for  a  special  mode  of  delivery  to  him.  If  the  plaintiff, 
intending  to  go  to  a  distant  city,  had  contracted  with 
defendant  to  repeat  such  message  to  him  there,  could  there 
be  a  doubt  as  to  the  validity  of  such  a  contract  ?  And  we 
think  it  equally  within  the  contractual  power  of  a  tele- 
graph company  to  agree  to  such  special  delivery,  either 
without  or  within  the  limits  of  its  usual  delivery,  with  the 
person  expecting  to  receive  a  particular  message.     It  is 
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said,  however,  that  there  is  no  consideration  alleged  for 
this  promise. 

If  it  can  fairly  be  inferred  from  the  facts  alleged  that  the 
parties  exi)ected  compensation  to  be  made  for  the  services 
promised,  and  the  payment  of  such  agreed  compensation 
could  be  enforced  by  the  promisee,  a  sufficient  consideration 
appears  for  the  undertaking.  There  is  no  doubt  but  that 
reciprocal  promises  are  a  valuable  consideration  for  each 
other,  and  that  the  law  will  usually  imply  a  promise  to  pay 
for  valuable  services  rendered  to  a  party  upon  his  request. 
Pollock  on  Cont.  161 ;  Coleman  v.  Eyre^  45  N.  Y.  38 ; 
Briggs  v.  Tillotsonj  8  Johns.  304.  That  it  was  expected 
by  the  parties  that  the  plaintiff  should  pay  for  the  delivery 
of  the  message  is  obvious  from  his  offer  to  do  so  in  advance, 
and  although  this  was  waived  by  the  defendant,  that  did 
not  preclude  it  from  demanding  and  enforcing  the  collec- 
tion of  payment  for  services  performed  by  it,  in  pursuance 
of  plaintiff's  request.  If  the  complaint  had,  in  terms, 
alleged  a  promise  to  pay  for  such  services,  this  would  have 
authorized  a  finding  of  such  promise  upon  proof  of  the 
facts  stated  in  the  complaint;  and  we  think  that,  upon 
demurrer,  the  law  will  imply  such  a  promise,  and  that  the 
complaint  must,  therefore,  be  held  to  have  alleged  a  good 
cause  of  action.  Marie  v.  Oarrisorij  supra  /  Eno  v.  Wood- 
worthy  supra;  Justice  v.  Lang,  62  N.  Y.  323.  For  the  rea- 
sons stated,  we  think  the  demurrer  should  have  been  over- 
ruled. 

The  judgments  of  the  courts  below  are,  therefore,  reversed, 
and  the  demurrer  overruled,  and  the  defendant  has  leave 
to  answer  the  complaint  upon  payment  of  all  costs  and  dis- 
bursements accruing  since  the  demurrer  was  interposed. 

All  concur  ;  Earl,  J.,  on  second  ground  stated  in  opinion. 

Judgment  reversed  and  ordered  accordingly. 


NoTB. —  See  Index  to  this  and  to  previous  volume,  title  ''Beoeiver  or 
Addressee." 
See  note,  voL  1,  p.  89. 
For  other  New  York  cases,  see  note  to  Mowry  v.  TT.  U.  Tel,  Co.,  post. 
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L.  R.  Benkett  V.  Western  Union  Telegraph  Co. 

New  York  Supreme  Court,  General  Term,  Fifth  Dept,  Oct,  19, 1888^ 
(18  State  Reporter,  777 ;  2  N.  Y.  Supplement,  865.) 

EBBOB  in  TBANSMISSION  of  UNBEPEATED  OB  X7NIKSUBBD  XBSSAOE.— LDilT- 
INO  LIABILITY.— DaMAGBB.—  PbBSEMTATION  OF  CLAIM. 

The  usual  stipulations  contained  in  telegraph  blanks,  limiting  the  liability 
of  the  company  in  case  of  error,  delay,  &c.,  in  transmission,  where  the 
message  is  not  repeated,  or,  if  repeated,  is  uninsured,  are  valid,  and  in 
absence  of  gross  negligence,  must  be  strictly  observed  by  those  dealing 
with  the  company. 

Circumstances  held  to  constitute  sufficient  presentation  of  claim  for 
damages. 

Gases  of  this  series  cited  in  opinion :  Young  v.  W,  U,  TeL  Co.^  vol.  1,  p. 
187 ;  KUey  v.  W,  U.  Tel,  Co.,  ante,  p.  650. 

Appeal  from  judgment  of  Wayne  County  Court,  entered 
upon  the  verdict  of  a  jury. 

Action  for  damages.    Facts  appear  in  opinion. 

JS.  W.  Hwm/m^  for  appellant. 

C.  H.  Ray^  for  respondents. 

DwiOHT,  J. :  The  action  was  to  recover  damages  occa- 
sioned by  the  inaccurate  transmission  of  a  telegraphic  mes- 
sage from  New  York  City  to  Lyons.  The  plaintiffs  (father 
and  son)  were  dealers  in  horses  at  the  latter  place.  On  the 
6th  of  June,  1887,  the  elder  Bennett,  being  in  New  York, 
and  wishing  to  have  a  particular  horse  shipped  to  him  from 
home,  visited  one  of  the  offices  of  the  defendant  in  the  city, 
and  wrote  on  one  of  the  blanks  usually  supplied  to  cus- 
tomers for  that  purpose  the  message  addressed  to  his  son, 
at  Lyons,  "ship  the  brown  horse,  Kilbum  horse." 
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The  messa^  was  handed  to  the  oi)erator,  read  alond  by 
him,  and  correctly,  to  the  writer,  paid  for  by  the  latter  at 
the  usual  rate  for  an  unrepeated  message,  and  left  for  trans- 
mission. When  the  message  was  received  at  Lyons  and 
delivered  to  the  younger  Bennett  the  letter  "s"  was  added 
to  the  last  word,  so  that  it  read  "send  the  brown 
horse,  Kilbum  horses."  The  younger  Bennett,  doubting 
the  correctness  of  the  copy  of  the  message  received  by  him, 
took  it  to  the  Lyons  office,  where  he  learned  that  it  had 
been  correctly  transcribed  from  the  message  there  received. 
On  the  advice  of  the  operator,  he  telegraphed  to  his  father 
to  learn  what  the  message  was  intended  to  be,  but  Ms  father 
having  left  the  city  for  the  day,  he  received  no  answer  to 
that  communication.  He  then,  as  he  testifies,  asked  the 
operator  if  the  first  message  could  be  repeated,  and,  being 
told  it  could,  said:  "I  wish  you  would  find  out  right 
away."  To  the  direct  question  "  did  you  then  request  him 
to  repeat  it?'  he  answered  "I  did,  and  he  said  I  wiU ;  I 
will  get  it  right  for  you."  The  oi)erator  testifies  that  the 
conversation  was  as  follows :  "He  told  me  he  thought  there 
was  a  mistake  in  that  message,  *  *  *  and  asked  if 
there  was  any  way  to  find  out,  and  I  told  him  I  would 
ascertain  from  the  office  sending  on  the  message  and  see  if 
my  copy  was  correct,  which  I  did.  *  *  *  He  did  not 
request  me  to  repeat  the  message  to  New  York  at  any 
time. ' '  The  operator  did  procure  the  message  to  be  rei)eated 
to  him  from  the  Syracuse  office  from  which  it  had  been 
transmitted  to  Lyons,  and  the  second  transmission  being 
the  same  as  the  first,  testifies  that  he  reported  that  fact  to 
the  younger  Bennett.  The  latter  did  not  pay,  or  offer  to 
pay,  for  the  repetition  of  the  message,  but  testifies  that  he 
thought  the  expense  would  be  charged  to  the  firm  in  the 
account  which  they  were  accustomed  to  have  with  the 
telegraph  office. 

The  younger  Bennett  thereupon  proceeded  to  ship  three 
horses  to  his  father  in  New  York,  the  result  of  which 
action  was  the  damages  of  fifty-one  dollars,  by  way  of 
freight  and  expenses,  for  which  this  verdict  was  rendered. 
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The  plaintiff  in  New  York,  having  received  a  dispatcli 
"the  next  morning  informing  him  that  the  three  horses  had 
been  shipped,  went  to  the  office  from  which  he  had  sent 
the  original  message,  complained  to  the  operator  of  the 
mistake  which  had  been  made,  and  was  directed  by  him  to 
the  principal  office  of  the  defendant. 

There  he  was  informed  by  the  person  in  charge,  who  said 
he  was  the  clerk  of  Mr.  Homiston,  the  office  manager,  that 
the  latter  was  busy,  and  he  was  requested  to  make  his 
business  known  to  the  clerk.  He  thereupon  stated  his 
complaint,  which  the  clerk  said  he  would  take  down  in 
writing,  and  which  he  proceeded  to  do.  The  clerk  then 
took  the  plaintiff  to  another  room  in  the  same  building, 
where  he  introduced  him  to  a  gentleman  whom  he  repre- 
sented to  be  the  attorney  of  the  company,  Mr.  George  A. 
Ferons,  and  to  whom  he  handed  the  paper  which  he  had 
written.  Mr.  Ferons  said  he  would  investigate  the  matter, 
and  write  the  plaintiff  in  ten  days.  After  the  expiration 
of  that  time,  the  plaintiff,  L.  R.  Bennett,  wrote  Mr.  Ferons 
a  letter  from  Lyons,  calling  his  attention  to  the  subject. 
This  letter  was  produced  on  the  trial  by  the  attorney  of 
record,  who  also  tried  the  case  for  the  defendant.  To  this 
letter  the  plaintiff  received  an  answer  from  Mr.  Ferons, 
written  under  a  printed  heading,  which  described  him 
as  the  attorney  for  the  Western  Union  Telegraph  Com- 
pany, and  inclosed  in  an  envelope,  upon  which  was  printed 
a  direction  to  return,  after  ten  days,  to  the  Western  Union 
Telegraph  Company,  attorney's  office,  In  which  the  plaint- 
iff's claim  was  rejected  on  the  ground,  in  substance,  that 
it  was  not  within  the  contract  of  the  company,  evidenced 
by  the  printed  matter  of  the  form  on  which  the  message 
was  written. 

All  the  evidence  in  relation  to  the  presentation  of  this 
claim  was  objected  to  on  the  ground  that  it  was  not  shown 
that  the  persons  with  whom  the  plaintiff  dealt  were  author- 
ized to  act  or  speak  for  the  defendant.  We  think  these 
objections  were  not  well  taken,  and  that  there  was 
sufficient  evidence,  prima  facie^  to  establish  the  fact  that 
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the  complaint  reached  the  defendant,  and  satisfied    the 
reqnirements  of  the  contract  in  that  resj)ect. 

But  upon  the  other  questions  in  the  case  our  decision 
must  be  adverse  to  the  judgment.  The  law  applicable  to 
those  questions  seems  to  have  been  settled  by  repeated 
adjudications  of  our  own  court  of  last  resort,  as  well  as  the 
courts  of  other  States.  The  decisions  referred  to  concern 
themselves  with  the  contents  and  effect  of  the  printed  mat- 
ter .borne  on  the  face  of  the  sheet  on  which  the  message  of 
the  plaintiff  was  written,  to  which  his  attention  was 
invited  by  the  words  printed  in  large  characters  imme* 
diately  beneath  his  signature,  "  Bead  the  notice  and  agree- 
ment at  the  top ; "  in  which  prominence  was  given  to  the 
statement,  ^^  All  messages  taken  by  this  comjiany  are  sub- 
ject to  the  following  terms,*'  and  which  contained  the 
words,  at  the  top  of  the  space  in  which  the  message  itself 
was  written,  "Send  the  following  message,  subject  to  the 
above  terms,  which  are  hereby  agreed  to." 

The  law  must  be  regarded  as  settled  to  the  effect  that 
telegraph  companies  are  not,  unless  by  si)ecial  contract, 
insurers,  nor  subject  to  the  measure  of  liability  imi)osed 
upon  common  carriers  of  merchandise  ;  that  they  may  limit 
their  liability  by  reasonable  stipulations  ;  that  the  stipula- 
tions contained  in  the  contract  in  this  case  are  reasonable, 
and  that  the  writer  of  the  message,  esi)ecially  where,  as  in 
this  case,  he  has  been  accustomed  to  use  similar  blanks, 
must  be  assumed  to  be  aware  of  their  contents,  and  to 
assent  to  the  terms  of  the  contract  therein  contained. 

These  proi)ositions  are  fully  sustained  by  the  cases  of 
Breese  v.  TJ.  S.  Tel.  Co.,  48  N.  T.,  132 ;  Toung  t.  W.  V. 
TeL  Co.,  65  id.  163  ;  KUey  r.  W.  U.  TeL  Co.,  14  N .  Y. 
State  Rep.  816. 

Among  the  terms  of  the  contract  thus  binding  upon  the 
plaintiff  was  one  to  the  effect  that  the  defendant  will  not  be 
responsible,  even  in  case  of  negligence  of  its  servants,  for 
damages  resulting  from  error  or  delay  in  the  transmission 
of  an  unrepeated  message,  beyond  the  sum  paid  for  its 
transmission. 
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The  printed  matter  also  clearly  points  out  what  is  meant 
by  the  term  "repeated"  in  this  connection;  using  this 
language:  "To  guard  against  mistakes  and  delays^  the 
sender  of  the  message  should  order  it  repeated ;  that  is, 
telegraphed  back  to  the  original  office  for  comparison.  For 
this,  one-half  the  regular  rate  is  charged  in  addition." 
The  sender  of  this  message  did  not  avail  himself  of  this 
means  of  securing  its  correct  transmission.  He  did  not  ask 
or  pay  for  its  repetition  in  any  manner.  His  son  at  Lyons 
did  make  some  effort  to  ascertain  if  the  message  was  cor- 
rect as  received  by  him,  but  he  did  not  direct  that  it  should 
be  telegraphed  back  to  New  York  for  comparison.  What 
he  suggested  seems  to  have  been  that  the  ox)erator  at  Lyons 
should  procure  the  message  to  be  repeated  to  him,  and  this 
was  done  from  the  office  with  which  he  was  in  direct  com- 
mimication.  The  message  never  was  in  fact  "repeated" 
in  the  sense  of  the  contract,  and  it  is  doubtful  if  the  evi- 
dence would  warrant  the  finding  that  any  direction  or 
request  was  made  to  have  it  so  rex)eated.  If  not,  then, 
under  the  condition  of  the  contract  already  quoted,  there 
was  no  liability  on  the  part  of  the  defendant  for  damages 
beyond  the  sum  paid  for  the  transmission  of  the  message. 

But,  further,  the  contract  equally  limits  the  liability  of 
the  defendant  in  case  of  a  repeated  message,  unless  expressly 
insured,  to  a  sum  equal  to  fifty  times  the  amoxmt  paid  for 
transmission.  So  that  if  it  were  to  be  held  that  the  message 
in  this  case  was  entitled  to  the  terms  of  a  repeated  mes- 
sage, it  was  error  to  deny  the  defendant' s  motion  to  limit 
the  recovery  to  the  sum  of  $12.60, 

There  is  no  ground  for  any  contention  in  this  case  that 
gross  negligence  was  chargeable  to  the  defendant.  On  the 
contrary,  it  is  rather  open  to  question  whether  it  was  estab- 
lished that  the  error  complained  of  was  due  to  negligence 
at  all. 

But  it  is  not  necessary  to  consider  that  question  more 
f  ally  at  this  time.  If  the  views  already  expressed  are  cor- 
rect, whether  this  message  was  repeated  or  unrepeated,  the 

court  failed  to  give  the  instruction  to  the  jury  in  resi)ect  to 
VOL.  II — 43. 
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the  measure  of  the  defendant's  liability,  to  which  under 
the  terms  of  its  contract  the  defendant  was  entitled. 

For  this  error  the  judgment  must  be  reversed  and  a  new 
trial  granted. 

Judgment  reversed  and  new  trial  granted  ;  costs  to  abide 
the  event. 

All  concur ;  Haight,  J.,  in  the  result. 


NoTZ. —  See  Index  to  this  and  to  previous  volume,  titles  "  TiiTniting  Ua- 
biHty,"  "  Damages/* 
See  notes,  vol.  1,  pp.  44,  58. 
For  other  New  York  cases,  see  note  to  Mawry  v.  W,  U.  TtH,  Co.,  po&L 


John  Elset  v.  The  Postal  Teusoraph  Compant. 

Common  Ptecu  of  New  York  CUy  and  County,  General  Term,  Dee,  S^  1888. 

(15  Daly,  58.) 

Mia-DKLIVEItT  OF  TELBOSAM. —  RiOHT  OF  BBCIEIVEB.—  DAMACnS. 

The  agent  of  the  defendant  at  the  terminal  office,  failing  to  find  a  penon 
of  ithe  same  name  as  that  to  which  a  telegram  was  addressed,  changed 
the  name  and  delivered  it  to  the  wrong  person,  who  shipped  goods,  upon 
the  strength  of  it,  to  the  sender  of  the  telegram.  The  goods  were  refoaed, 
and,  being  perishable,  were  spoiled. 

Held,  that  the  person  who  shipx)ed  the  goods  could  recover  of  the  comixuiy, 
and  that  the  measure  of  his  damages  was  first,  the  value  of  the  goods, 
and  second,  the  cost  of  shipment. 

Cases  of  this  series  cited  in  opinion :  Harria  v.  W,  U,  Tel.  Co.,  voL  1,  p.  87 ; 
De  La  Grange  v.  8.  W.  Tel.  Co..  vol.  1,  p.  69 ;  Aikin  v.  W.  U  TeL  Co., 
voL  1,  p.  121 ;  Hadiey  v.  W.  U.  Tel.  Co.,  ante,  p.  642 ;  Wadsworfh  v.  W. 
U.  Tel.  Co.,  poet. 

Action  for  damages  cansed  by  mis-delivery  of  a  tele- 
gram.    The  facts  are  stated  in  the  opinion. 
A.  W.  Kenty  for  appellant. 
Beandy  &  Batchy  tor  respondent. 
Van  Hoesen,  J. :    A  Mr.   Canham  sent  by  the  Postal 


NEW  YORK,   1888.  675 

Elsey  V.  Telegraph  Co. 

Telegraph  Cable  Company,  from  Port  Huron,  a  dispatch 
ordering  the  shipment  to  him  of  5,000  oysters.  Mr.  Can- 
ham  wished  to  send  the  dispatch  to  a  Mr.  P.  Ellsworth,  an 
oyster  dealer  of  the  city  of  New  York,  but,  being  unable  to 
recall  the  name  of  Ellsworth,  wrote  in  its  stead  the  name  of 
Elsey,  so  that  the  dispatch  was  addressed  to  P.  Elsey,  New 
York.  In  telegraphic  characters  the  letter  "P"  is  repre- 
sented by  five  dots,  and  the  letter  ' '  H  "  by  four  dots,  and 
the  omission  of  a  single  dot  resulted  in  the  changing  of 
the  address  from  P.  Elsey  to  H.  Elsey.  The  person  in 
charge  of  the  New  York  office  consulted  the  New  York 
directory,  and,  not  finding  any  H.  Elsey  in  its  list  of 
names,  concluded  that  the  dispatch  must  be  intended  for 
John  Elsey,  a  fish  and  oyster  dealer  of  Washington  market, 
and  therefore  altered  the  address  by  changing  the  letter 
**H"  into  the  letter  "J."  The  dispatch,  so  altered,  was 
delivered  to  John  Elsey,  who  filled  the  order,  and  shipped 
the  oysters  to  Canham,  who  refused  to  receive  them,  say- 
ing that  the  man  he  dealt  with  was  P.  Ellsworth,  whose 
name  he  had  then  recollected.  The  oysters  were  spoiled ; 
and  Elsey  brings  this  action  against  the  postal  company, 
claiming  the  value  of  the  oysters,  together  with  the  cost  of 
transportation. 

According  to  the  English  decisions,  the  defendant  would 
be  entitled  tiO  judgment  in  its  favor.  The  English  courts 
hold  that  the  liability  of  the  telegraph  company  to  the 
recipient  of  a  message  could  arise  only  from  the  negligence 
of  the  company ;  that  there  can  be  no  negligence  unless 
there  be  a  duty  owing  by  the  party  in  default  to  the  party 
aggrieved ;  and  that  such  duty  must  arise  either  out  of  a 
contract  or  of  some  rule  of  law ;  that  the  sender  has,  but 
the  person  to  whom  the  message  is  delivered  has  not,  a 
contract  with  the  company,  so  that  the  supposed  duty  does 
not  arise  out  of  contract ;  and  that  the  law  has  not  imposed 
upon  the  company  any  duty  growing  out  of  considerations 
of  public  policy.  Said  Baron  Bramwell  in  Dickson  v. 
Bevier,  30Moak  Eng.  R.  1 :  ''To  hold  that  the  duty  is 
implied  by  law  requires  that  the  law  shall  be  altered  so  as 
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to  make  a  person  liable  for  a  misrepresentation  made  care- 
lessly, but  without  evil  intent.     But  it  is  never  laid  down 
that  the   exemption  from  liability  for  an    innocent   mis- 
representation is  taken  away  by  carelessness.    It  is  ar^aeil 
that  the  consequences  wiU  be  mischievous  if  this  action  be 
not  maintainable.     I  am  not  of  that  opinion.     If  a  person 
should  be  held  liable  for  a  negligent  misrepresentation, 
made  honafide^  a  great  checK  would  be  put  upon  many 
useful  and  honest  communications,  owing  to  a  fear  of  being 
charged  with  negligence.     The  company  is  liable    to  the 
sender  of  the  message,  and  that  is  a  security  for  the  proper 
delivery  of  messages,  apart  from  the  natural  desire  to  carry 
on  business  properly,  so  as  to  gain  customers."     That  view 
of  the  rights  of  recipients  of  messages  has   never   been 
accepted  in  this  country.     In  the  early  case  of  De  Hutte 
V.   New    Tork^   A,   <fi  B,    Telegraph  Company^    1   Daly, 
647    (decided     in    March,    1866),    it    was    decided    that 
the  recipient  might  maintain  an  action  against  a   tele- 
graph   company  for    damages  resulting  from   negligence 
in  the  transmission  of  a  dispatch,  and  from  that  time  to 
this  courts  in  most  of  the  States  have  uniformly  held  the 
same  way.     The  following  are  some  of  the  cases  in  which 
persons  who  received  messages  without  any  contract  with 
the  telegraph  company  have  been  compensated  in  damages 
for  injuries  arising  from  the  negligence  of  the  company  in 
transmitting  dispatches:  Ellis  v.  Am.  Telegraph  Co.y  13 
Allen,  226  ;  Jiosev.  U.  S.  Telegraph  Co.,  3  Abb.  Pr.  (N.  S.) 
408 ;  Harris  T.  W.  U.  Telegraph  Co.,  9  Phila.  88 ;  De  La 
Grange  t.  S.  W.  Telegraph  Co.,  25  La.  Ann.  383  ;  Aikin 
Y.  Telegraph  Co.,  5  S.  C.  358 ;  Hadley  T.  W.  U.  Tc/e- 
graph  Co.,  15  N.  E.  Rep.  849;  Wandsworth  r.  W.  U.  Tele- 
graph  Co.,  8  S.  W.  Rep.  580;  Pearsdll  T.  W.  XT.  Telegraph 
Co.,  44  Hun,  532 ;  Elwood  v.  W.  V.  Telegraph  Co.,  45  N.  Y. 
549 ;  N.    T.   Telegraph  Co.  v.  Dryburg,  35  Pa.  St.  2P8. 
Among  American  text-books,  the  following  assert  that  the 
recipient  of  a  message,  if  damaged  by  an  error  negligently 
made  by  the  company,  may  recover  damages ;  Cooley  on 
Torts  (2d  ed.),  775 ;  Gray  on  Telegraphs,  §  65 ;  Wharton  on 
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Negligence,  §  768 ;  3  Sutherland  on  Damages,  314 ;  Shear- 
man &  Redfield  on  Negligence,  §  560  ;  2  Thompson  on  Negli- 
gence, 847.  The  same  reason  for  holding  the  company 
liable  to  the  recipient  of  the  message  for  negligence  has  not 
at  an  times  been  given  by  American  courts  and  text  writers. 
Sometimes  it  has  been  said  that  the  principle  enunciated  in 
Lawrence  v.  Fox^  20  N.  Y.  268,  controlled,  and  that  the 
company  and  the  sender  of  the  message,  when  they 
contracted  for  the  sending  of  the  dispatch,  did  so  with 
a  view  to  the  benefit  of  a  third  party,  namely,  the 
person  to  whom  the  message  was  sent.  In  such  a  con- 
juncture, the  person  whose  benefit  the  contracting  parties 
had  in  contemplation  may  maintain  an  action  if  injured  by 
the  non-performance  of  the  contract.  Sadley  t.  TF.  XT. 
Telegraph  Co.,  15  N.  E.  Rep.  850 ;  Shearman  &  Redfield 
on  Negligence,  §  560.  In  other  cases  the  liability  of  the 
company  is  placed  upon  the  ground  that  the  company  has 
a  quasi  public  employment,  and  enjoys  the  benefit  of  the 
right  of  eminent  domain,  and  that  the  multitude  and 
imix)rtance  of  affairs  daily  transacted  upon  the  faith  of  the 
intelligence  it  conveys  make  it  expedient  to  require  that 
the  business  shall  be  done  without  negligence.  Nowhere 
has  the  question  been  considered  with  greater  breadth  and 
clearness  than  in  the  opinion  of  Chief  Justice  Daly,  in  the 
De  Rutte  case,  supra^  in  which  it  is  said :  "  If  we  leave  out 
of  view  altogether  the  question  with  whom  was  the  contract 
made,  the  defendants  would  still  be  liable  to  the  plaintiff 
for  putting  him  to  loss  and  damage  through  their  negli- 
gence in  transmitting  to  him  an  erroneous  message.  The 
law  upon  this  subject  is  as  yet  undefined,  for  the  business 
is  of  recent  origin.  I  have  pointed  out  this  distinguishing 
feature:  that,  though  pursued  for  reward,  it  is  designed 
for  the  general  convenience  of  the  public.  Like  the  busi- 
ness of  common  carriers,  the  interests  of  the  public  are  so 
largely  incorporated  with  it  that  it  differs  from  ordinary 
bailments,  which  parties  may  enter  into  or  not,  as  they 
please.  In  the  State  of  New  York  it  is  made  by  statute 
the  duty  of  the  companies  to  transmit  dispatches  from  and 
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for  any  individuals  with  impartiality  and  good  faith.  Com- 
mon carriers  are  held  to  the  responsibility  of  insurers  far 
the  safe  delivery  of  the  property  intrusted  to  their  care,  upon 
grounds  of  public  policy,  to  prevent  frauds,  or  collusion 
with  thieves,  and  because  the  owner,  having  surrendered 
the  possession  of  his  property,  is  generally  unable  to  show 
how  it  was  injured  or  lost.  These  reasons,  which  are  the 
ones  usually  assigned  for  the  extraordinary  responsibility- 
of  common  carriers,  cannot  be  regarded  as  applicable  to 
the  same  extent  to  telegraph  companies  ;  nor  are  there  any 
reasons,  in  my  judgment,  why  they  should  be  held  to  the 
extent  of  insurers  for  the  correct  transmission  of  dispatches. 
As  their  business,  however,  is  one  that  leads  to  their  being 
intrusted  with  confidential  and  valuable  information,  espe- 
cially in  commercial  matters,  there  are  opportunities  for 
frauds  and  abuses,  which,  in  view  of  the  relation  they 
occupy  to  the  public,  make  it  necessary,  upon  grounds  of 
public  policy,  that  they  should  be  held  to  a  more  strict 
accountability  than  ordinary  bailees.  As  the  value  of  their 
services  consists  in  the  message  intrusted  to  them  being 
correctly  and  diligently  transmitted,  it  must  be  taken  for 
granted  that  they  engage  to  do  so  ;  and  if  there  is  unreason- 
able delay,  or  an  error  committed,  it  should  be  presumed 
that  it  arose  from  their  negligence,  unless  they  can  show 
that  it  occurred  from  causes  beyond  their  control."  It 
seems  to  me  that  the  better  ground  on  which  to  place  the 
liability  of  the  company  for  negligence  is  that  the  law, 
from  considerations  of  public  policy,  will,  to  quote  the  lan- 
guage of  Chief  Justice  Daly,  ''take  it  for  granted"  that 
the  company,  by  accepting  the  message  for  transmission, 
impliedly  promises  both  sender  and  recipient  that  it  shall 
be  forwarded  with  care  commensurate  with  the  importance 
of  the  work. 

Of  the  negligence  of  the  defendant  in  this  case  there  can 
be  no  question.  No  matter  how  good  the  motive  of  the 
man  in  the  New  York  office  —  and  there  can  be  no  doubt 
that  he  honestly  believed  that  he  was  acting  for  the  best  — 
he  had  no  right  to  alter  the  address  so  as  to  make  it  suit 
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some  name  that  he  found  in  the  directory.  The  defendant 
is  liable,  and  the  damages  are :  First,  the  value  of  the 
oysters;  and,  secondly,  the  cost  of  sending  them  to  Port 
Huron. 

BooKSTAVER,  J.,  coucurs. 

Judgment  affirmed. 


Note. —  See  Index  to  this  and  to  previous  Tolume,  titles  *' Receiver  or 
Addressee,"  "Damages." 
See  notes  vol.  1,  pages  89,  58  ;  vol.  2,  p.  654. 
For  N.  Y.  cases  on  liabilities  of  telegraph  companies,  see  note  to  next 


Henry  J.  Mowry  et  al.  v.  The  Western  Union  Tele- 
graph Company. 

New  York  Supreme  Courts  General  Term,  Third  Dept,  Jan,,  1889, 

(51  Hun,  126.) 
Delay  of  tei^eqram. —  LDcmNa  uabilitt. —  Damaoes. 

A  telegraph  company  cannot,  hj  stipulation  printed  in  its  message  blanks, 
exempt  itself  from  liability  for  injuries  caused  by  its  gross  negligence  or 
that  of  its  agents  or  servants. 

Mislaying  a  telegram  and  thereby  delaying  its  transmission  for  a  week  is 
gross  negligence. 

The  proper  measure  of  damages,  in  case  of  loss  sustained  by  negligent  delay 
of  a  telegram  the  importance  of  which  was  or  should  have  been  known 
to  the  operator,  where  the  loss  caused  depends  on  a  rise  in  market  values, 
is  the  amount  of  such  rise  during  the  period  of  delay. 

A  telegram  in  this  language,  ^'  Will  take  two  cars  sixteen.  Ship  as  soon  as 
convenient  via  West  Shore,"  presented  for  transmission  in  answer  to  a 
message  delivered  on  the  same  day  from  the  same  office,  stating  the 
price  of  "pickled  hams,  sixteens,"  sufficiently  apprised  the  operator  that 
the  message  was  important  and  that  its  delay  might  cause  loss. 

Cases  of  this  series  cited  in  opinion:  Spragiie  v.  W,U,  Tel,  Co,,  vol.  1, 
p.  304;  Thompson  v.  W,  U,  Tel,  Co.,  vol.  1,  p.  772;  ManviHe\,  W,  U. 
Tel.  Co.,  vol.  1,  p.  92. 
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Action  lor  damages.  Trial  at  Onondaga  County  Court. 
Appeal  by  defendant. 

•71  William  Wilson^  for  appellant. 

Hiscocky  Doheny  <fe  HiscocJCy  for  resi)ondents. 

Maetin,  J.:  That  this  action  was  property  brought 
against  the  defendant  is  not  questioned.  On  August  7, 1886, 
the  plaintifts  received  through  a  telegraph  office  at  Syracuse, 
managed  and  controlled  by  the  def endant,  the  following 
message : 

*'  Dated,  CmcAOO,  Uliziois,  7th. 

**  Received  at  Syracuse,  N.  Y.,  11.60  A.  M.,  August  7,  1885. 

'To  Movory  db  Barnes:  Pickled  hams,  sixteens,  nine  and  a  half; 
shoulders,  five  quarters ;  lard,  six  thirty-two  and  a  half ;  beef  hams,  nine- 
teen. Abmour  &  Co." 

On  the  same  day,  and  after  the  receipt  of  this  message, 
the  plaintiffs  prepared  and  caused  to  be  delivered  to  the 
defendant  at  the  same  office  a  message  which  was  as 
follows : 

"Syracuse,  August  7, 1885. 
*'  To  Armour  A  Co.,  Chicago :  Will  take  two  cars  sixteens.    Ship  soon  as 
convenient  via  West  Shore.  Mowby  &  Baiuobs.'* 

The  plaintiffs  paid  the  regular  tolls  or  charges  established 
by  the  defendant  for  the  transmission  and  delivery  of  the 
message,  but  not  the  charges  for  a  repeated  message.  The 
blank  upon  which  this  message  was  written  contained  the 
following  provisions : 

"All  messages  taken  hy  this  company  are  subject  to  the  following 
terms :  To  guard  against  mistakes  or  delays,  the  sender  of  a  message 
should  order  it  repeated ;  that  is,  telegraphed  back  to  the  originating  office 
for  comparison.  For  this,  one-half  the  regular  rate  is  charged  in  addition. 
It  is  agreed  between  the  sender  of  the  following  message  and  this  company 
that  said  company  shall  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery,  of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  the  same.  •  *  ♦  The  company  will  not  be  liable 
for  damages  in  any  case  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  sending  the  message." 


NEW  YORK,  1889.  681 

Mowry  v.  Telegraph  Co. 

The  message  from  the  plaintiffs  to  Armour  &  Co.  was  in 
answer  to  the  message  by  Armour  &  Co.  to  plaintiffs, 
whereby  they  offered  to  the  plaintiffs  hams,  sixteens,  at 
nine  and  one-half  cents  per  pound  ;  and  plaintiffs'  message 
was  an  acceptance  of  such  offer,  and  an  order  for  two  car 
loads  of  such  hams  at  that  price.  When  the  plaintiffs' 
message  was  delivered  at  the  defendant's  office  the  oi)er- 
ator  in  charge  placed  it  among  the  messages  to  be  sent. 
When,  in  the  order  of  transmitting  messages,  it  was  reached, 
it  was  taken  by  the  defendant's  operator  from  the  place 
where  messages  to  be  sent  were  kept,  and  he  called  the 
office  to  which  it  was  to  be  transmitted,  and  found  the  wire 
in  use.  While  waiting,  his  attention  was  engaged  by  some 
person  having  business  at  the  office,  and  before  attending 
to  him  the  operator  placed  the  plaintiffs'  message  among 
the  messages  that  had  been  sent.  As  a  consequence  the 
message  was  not  sent  until  seven  or  eight  days  afterwards, 
when  the  plaintiffs  called  the  operator  s  attention  to  the 
fact  that  it  had  not  been  sent.  It  was  then  sent  without 
the  plaintiffs'  knowledge.  Between  the  time  of  the  deliv- 
ery of  this  message  to  the  defendant  and  the  time  when 
the  plaintiffs  first  learned  that  it  had  not  been  sent,  the 
market  price  of  the  hams  ordered  advanced  one-half  a  cent 
a  pound,  and  by  reason  of  the  defendant' s  neglect  to  send 
such  message  the  plaintiffs  were  compelled  to  pay  $225 
more  for  the  same  goods  than  they  would  have  purchased 
them  for  if  such  telegram  had  been  sent  and  delivered 
within  a  reasonable  time.  Within  sixty  days  after  the 
delivery  of  such  message  the  plaintiffs  presented  a  claim 
to  the  defendant  for  the  damages  sustained  by  them,  which 
was  rejected  by  the  defendant,  except  that  it  offered  to 
repay  the  plaintiffs  the  sum  paid  for  the  transmission  and 
delivery  of  such  message.  On  the  trial  the  court  found 
that  the  omission  to  send  such  message  was  due  to  the  gross 
carelessness  and  negligence  of  the  defendant ;  that  by 
reason  thereof  the  plaintiffs  sustained  damage  to  the 
amount  of  $225 ;  and  ordered  judgment  for  the  plaintiffs 
for  $200  and  costs. 
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The  only  question  presented  on  this  appeal  is  the  ques- 
tion of  damages.  The  defendant  claims  that  the  only  dam- 
ages that  the  plaintiffs  were  entitled  to  recover  was  the 
sum  of  twenty-two  cents  paid  for  the  transmission  and 
delivery  of  this  message.  This  claim  is  sought  to  be  main- 
tained on  the  grounds :  Firsts  that  the  defendant's  liability 
was  limited  by  the  provisions  contained  in  the  blank  upon 
which  the  message  was  written ;  and,  second^  that  inde- 
pendent of  those  provisions  the  plaintiJffs  could  recover 
only  the  sum  paid  for  sending  the  message.  Upon  the  first 
of  these  propositions  the  defendant,  in  its  brief,  says: 
*' Telegraph  companies  have  the  right  to  make  reasonable 
rules  for  the  conduct  of  their  business,  and  can  limit  their 
liability  for  mistakes  not  occasioned  by  gross  negligence  or 
wilful  misconduct  by  notice  brought  home  to  the  sender  of 
the  message,  or  by  special  contract."  The  correctness  of 
this  statement  of  the  law  is  not  disputed  by  the  plaintiffs, 
so  that  the  question  is  not  as  to  the  rule  contended  for,  but 
as  to  its  applicability  to  the  facts  of  this  case.  The  rule, 
as  stated,  excepts  from  its  operation  a  liability  occasioned 
by  gross  negligence  or  wilful  misconduct.  The  plaintiffs 
claim  that  the  loss  sustained  by  them  was  caused  by  the 
gross  negligence  of  the  defendant.  The  court  so  found. 
We  think  the  evidence  sufficient  to  uphold  that  finding. 
Hence  we  conclude  that  the  contract  between  the  parties 
did  not  limit  the  plaintiffs'  right  of  recovery  to  the  amount 
paid  by  them  for  the  transmission  and  delivery  of  the  mes- 
sage. But  the  defendant  also  claims  that  the  plaintiffs 
could  only  recover  such  damages  as  were  the  natural  and 
necessary  consequence  of  the  defendant's  failure  to  send 
this  message ;  that  the  plaintiffs'  telegram  was  designed 
for  a  special  purpose,  which  was  not  disclosed  to  the 
defendant ;  and  that  the  damages  awarded  were  for  an 
injury  sustained  by  not  accomplishing  that  purpose,  and 
hence  it  was  not  liable.  As  sustaining  this  claim  it  cites 
the  cases  of  Baldwin  v.  United  States  Telegraph  Company^ 
45  N.  Y.  744 ;  Hart  v.  Direct  United  States  Cable  Company ^ 
86  N.  Y.  633  ;  and  McCoU  r.  Western  Union  Tdegraph 
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Company,  7  Abb.  N.  C.  151.  The  doctrine  of  the  cases 
cited  is  that  a  telegraph  company  is  not  liable  for  a  special 
loss  caused  by  delay  or  non-delivery  of  a  message  where  it 
lias  no  notice,  either  by  the  contents  of  the  message  o*r  other- 
Tvise,  indicating  its  Importance,  or  that  special  damages  will 
result  from  its  neglecB.  Assuming,  as  we  do,  without  pass- 
ing upon  the  question,  that  this  doctrine  is  applicable 
where  the  injury  results  from  the  gross  negligence  of  the 
defendant,  the  question  is  whether  the  doctrine  of  those 
cases  is  prohibitive  of  recovery  of  the  damages  awarded 
herein.  In  this  case  there  was  no  evidence  of  any  notice 
to  the  defendant  of  the  purpose  of  the  message,  or  its 
importance,  or  that  special  damages  would  result  from  a 
neglect  to  send  it,  other  than  that  given  by  the  contents 
of  the  message  which  the  plaintiffs  sought  to  have  sent, 
and  by  the  contents  of  the  message  received,  to  which  the 
plaintiffs'  message  was  a  reply.  But  on  the  7th  of  August 
the  plaintiffs  received  a  message  from  the  defendant,  which 
gave  the  price  of  hams,  shoulders,  lard  and  beef  hams. 
In  answer  to  that  the  plaintiffs  on  the  same  day  delivered 
to  the  defendant  at  the  same  office  this  reply  :  * '  Will 
take  two  cars  sixteens.  Ship  soon  as  convenient  via  West 
Shore."  That  the  defendant  must,  from  this  transaction 
and  fi-om  the  contents  of  these  telegrams,  have  clearly 
understood  that  the  plaintiffs  were  accepting  an  offer  made 
by  Armour  &  Co.,  and  purchasing  two  car  loads  oi  hams 
at  the  price  named,  there  can  be  little  or  no  doubt.  We 
think  that  the  contents  of  this  message  were  such  as  to 
indicate  clearly  to  defendant  that  it  was  important  t  that 
a  contract  for  the  purchase  of  two  car  loads  of  hams  was 
being  made  by  the  parties,  and  that  a  failure  to  send  the 
message  must  result  in  such  loss  to  the  parties  as  would 
naturally  follow  from  a  failure  to  complete  such  contract. 
We  are  of  the  opinion  that  the  defendant  was  liable  to  the 
plaintiffs  tor  the  damages  which  were  awarded  in  this  case. 
Leonard  v.  JV.  T.j  A.  &  B.  Electro  Magnetic  T,  Co.^  41  ]S. 
T  544 ;  RittenJumse  v.  Independent  Line  of  Telegraphy  44 
^   Y.  263;  DeRutteY.  N.  Y.  &  A.  B.  E.  M.  Tel.  Co.,  1 
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Daly,  648  ;  Bryant  v.  Am.  Tel.  Co.,  id.  B75 ;  Spraguc  T. 
W.  U.  Td.  Co.,  6  Daly,  200,  affirmed  67  N.  T.  690; 
PearsaU  t.  W.  V.  Tel,  Co.,  44  Hun,  532 ;  U.  S.  Tel,  Co. 
V.  Wmger,  65  Pa.  262 ;  Squire  v.  W.  U.  Tsl.  Co.,  98  Mass. 
239;  Thompsotiv.W.  U.lfel.  Co.,  64  Wis.  631 ;  MantHBe 
T.  W.  U.  Tel.  Co.,  37  Iowa,  214.  It  follows  that  the  jadg- 
ment  appealed  from  should  be  affirmed. 

Kennedy,  J.,  concorred.  Follett,  P.  J.,  concorred  in 
result 

Judgment  affirmed  with  costs. 


NoTB.— In  Hart  v.  The  JXrtct  United  Statei  CabU  Co.,  Limited,  86  N. 
T.  633,  cited  in  the  above  opinion,  onlj  a  memorandum  of  the  opinion  is 
reported.  The  eubstanoe  of  the  decision  was  that  the  telegram  delivered 
to  the  sddreBBea  being  an  unintelligible  jargon,  the  addressee,  who  was  the 
agent  of  the  plaintiff  who  sent  the  message,  in  taking  it  as  an  order  to  sell, 
took  the  risk  of  the  interpretation. 

See  Index  to  this  and  to  previous  volume,  titles  "  Limiting  Liability,'' 
"Damages."    See  notes,  voL  1,  pages  M,  68;  vol.  2,  p.  054 

The  following  New  York  cases  on  the  liabilitj  of  telegraph  compaoies  as 
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was  shcNTt.    The  transmitting  operator  also  testified  that  the  receiving 
operator  was  incompetent. 
Held,  evidence  of  gross  negligence,  and  that  the  taking  of  that  question 
from  the  jury  was  error. 

Appeal  from  the  Superior  Court,  Mecklenburg  county. 

This  was  a  civil  action  tried  before  Montgomeby,  J.,  at 
the  November  Special  Term,  1886,  of  the  Superior  Court  of 
Mecklenburg  county. 

The  defendant  is  a  duly  incorporated  company,  whose 
business  it  is  to  transmit  messages  over  its  lines  for  pay. 

The  plaintiff  was  engaged  in  the  city  of  Charlotte  in  the 
business  of  buying  and  selling  railroad  and  other  stocks 
for  profit  and  one  W.  C.  Sedden  was  engaged  in  similar 
business,  under  the  firm  name  of  W.  C.  Sedden  &  Co.,  in 
the  city  of  Richmond,  Virginia.  On  the  fourteenth  day  of 
February,  1881,  the  plaintiff  delivered  to  the  defendant,  at 
its  office  in  Charlotte,  for  transmission  over  its  line  to  the 
said  W.  C.  Sedden^  in  Richmond,  a  message  in  the  follow- 
ing words : 

"  Party  offers  one  hundred  shares  C.  C.  &  A.  at  forty-three..  Answer 
quick." 

The  charges  for  said  message  were  paid,  and  the  defend- 
ant company  undertook  and  contracted,  in  consideration 
thereof,  to  transmit  it.  In  response  to  the  telegram  so 
sent  to  the  said  Sedden,  he  caused  to  be  transmitted  to  the 
plaintiff  over  the  same  line,  on  the  same  day,  a  telegram  in 
the  following  words,  to  wit : 

"  Will  take  one  hundred  shares.  Draw  at  sight,  with  stock  attached,  if 
wish." 

The  telegram  delivered  by  the  defendant  company  to 
W.  C.  Sedden  at  Richmond  was  not  the  one  sent  by  the 
plaintiff,  but  was  in  the  following  words,  to  wit : 

"  Party  offers  one  hundred  shares  C.  C.  &  A.  at  forty.     Answer  quick." 

The  plaintiff  alleges  that  in  consequence  of  the  offer  of 
the  stock  at  $40  per  share,  as  stated  in  the  telegram  deliv- 
ered to  the  said  Sedden  in  Richmond,  he  immediately  sold 
the  amount  of  said  stock  in  Richmond  at  the  price  of  $41.75 
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per  share,  which  was  then  the  market  price  of  the  stock  in 
that  city,  but  in  order  to  deliver  the  same  he  had  to  pur- 
chase other  stock  of  the  said  railroad  at  that  price  or  more, 
and  that  by  reason  of  the  said  error  in  the  price,  and  the 
negligence  and  carelessness  of  the  defendant,  the  plaintiff 
was  compelled  to  pay  to  the  said  Sedden  the  difference 
between  100  shares  of  said  stock  at  $40  per  share,  and  the 
same  stock  at  $41.75  per  share,  and  other  costs  and  dam- 
ages to  the  amount  of  $250. 

For  a  second  cause  of  action  he  alleges  that  the  mistake 
in  the  transmission  of  the  message  was  owing  to  the  gross 
and  wilful  negligence  and  carelessness  of  the  defendant, 
whereby  the  loss  and  damage  were  sustained,  for  the  recov- 
ery of  which  this  action  is  brought. 

The  defendant  admits  the  receipt  and  transmission  of 
the  message  as  alleged,  but  says  that  the  price  charged  was 
only  sixty-two  cents,  being  the  sum  charged  for  messages 
of  that  length  not  required  to  be  repeated  to  prevent  mis- 
takes, and  says  that  the  plaintiff  was  distinctly  notified 
that  mistakes  were  liable  to  occur  in  the  transmission  of 
messages,  and  that  to  guard  against  such  mistakes  it  was 
necessary  to  repeat  the  message  for  comparison,  and  that 
the  charge  for  so  repeating  was  an  addition  of  one-half  to 
the  regular  charge ;  that  the  plaintiff  was  also  distinctly 
notified  that  the  defendant  company  would  not  be  liable  for 
failure  in  the  correct  transmission  and  delivering  of  said 
message  unless  the  same  was  so  repeated  ;  that  the  plaint- 
iff elected  not  to  pay  the  additional  toll  or  charge,  but 
expressly  agreed  with  the  defendant  that,  in  consideration 
of  its  sending  the  said  message  for  the  reduced  toll,  it 
should  not  be  liable  for  any  mistake  or  delays  or  for  non- 
delivery of  such  unrepeated  message,  whether  happening 
by  the  negligence  of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  same,  and  that  the  defend- 
ant contracted  to  transmit  the  message  upon  this  agree- 
ment, and  that  the  mistake  occurred  in  the  course  of 
transmitting  over  the  wires  and  receiving  it  in  Richmond. 

The  answer  denies  that  the  mistake  was  the  result  of 
carelessness  or  negligence,  but  was  naturally  incident  to 
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tinrepeated  messages,  always  liable  to  occur ;  and  of  tMs 
the  plaintiff  had  full  knowledge  and  notice,  and  by  his 
agreement  exempted  the  defendant  from  liability  in  respect 
thereof. 

To  the  second  cause  of  action  the  defendant  answers, 
denying  that  the  error  or  mistake  was  owing  to  the  gross 
and  wilful  carelessless  or  negligence  of  the  defendant 
or  its  employes,  and  denies  liability  on  account  of  said 
mistake. 

The  plaintiff  testifies  that  he  delivered  the  original  mes- 
sage to  the  defendant  company ;  that  he  writes  a  legible 
hand ;  and  that  he  prepaid  the  charges.  In  a  couple  of 
hours  after  sending  the  message,  he  received  a  reply  from 
Sedden  &  Co.  The  next  day  he  discovered  the  mistake,  by 
receiving  a  letter  or  message. 

The  plaintiff  then  offered  to  show  that  he  did  not  read  the 
printed  matter  on  the  telegram,  and  did  not  know  its  con- 
tents. This  was  objected  to,  and  the  objection  sustained 
and  exception  noted.  The  printed  matter  referred  to  con- 
tains limitations  upon  the  liability  of  the  defendant  in 
sending  unrepealed  messages,  substantially  as  averred  in 
its  answer,  and  the  printed  request,  preceding  the  written 
part  of  the  message  :  '^  Send  the  following  message  subject 
to  the  above  terms,  which  are  agreed  to." 

There  was  a  judgment  for  the  plaintiff  for  the  sum  of 
sixty-two  cents,  the  cost  of  the  message,  and  he  appealed. 

W.  P.  Bynum  and  Platl  D.  Walker  {A.  Burwell  was 
with  them  on  the  brief),  for  the  plaintiff. 

John  Devereux^  Jr.,  for  the  defendant. 

Davis,  J. :  That  the  limitations  restricting  the  liabilities 
of  telegraph  companies  in  the  transmission  of  unrepeated 
messages  are  reasonable  and  proper,  and  that  such  limita- 
tions are  binding  upon  the  sender  of  a  message  who  elects 
to  take  the  risk  of  sending  it  unrepeated,  rather  than  pay 
the  small  additional  cost  to  secure  accuracy,  we  regard  as 
settled  by  the  case  of  Lassiter  v.  Telegraph  Co.,  89  N.  C. 
336,  and  the  authorities  there  cited ;  but,  as  was  said  in  that 
case:  " The  exemption  is  not  extended  to  acts  or  omis- 
sions   involving    gross    negligence,  but    are    confined    to 
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such  as  are  incident  to  the  service,  and  may  occur  where 
there  is  but  slight  attaching  culpability  in  its  officers  and 
employes.*' 

Negligence  and  gross  negligence  are  relative  terms.  An 
act,  under  certain  circumstances,  might  be  simply  negli- 
gent. The  same  act,  under  other  circumstances,  might  be 
grossly  negUgent. 

Undoubtedly  a  carrier  would  be  charged  with  greater 
care  in  handling  valuable  glass  than  iron  ware,  or  in  trans- 
porting a  package  of  gold  than  one  of  brass.  So  what 
might  be  slight  negligence  in  a  telegraph  operator  in  trans- 
mitting a  message  of  small  apparent  importance,  might  be 
gross  negligence  in  transmitting  one  of  apparently  great 
imi)ortance. 

Conceding  that  the  defendant  company  had  a  right  to 
limit  its  liability,  and  that  the  plaintiff  was  charged  with 
notice  of  the  printed  matter  contained  in  the  telegram  sent, 
but  that  such  limitation  did  not  extend  to  acts  of  gross 
negligence,  was  there  evidence  of  such  negligence  in  this 
case  ?  It  was  the  duty  of  the  defendant  company  to  em- 
ploy competent  oi)erators.  There  was  evidence  tending  to 
show  that  the  operator  at  Richmond  was  not  comx)etent. 
I  The  witness  Dodge  said  :  '*  I  did  not  consider  the  operator 
at  Richmond  a  competent  man."  Dodge  was  manager  of 
the  defendant's  office  at  Charlotte,  and  testified  as  to  the 
method  of  transmitting  messages.  He  testifies  that  the 
message  sent  contained  fourteen  words,  and  that  he  sent  it 
exactly  as  written.  He  says:  ^'I  telegraphed  that  I  was 
^  sending  fourteen  words.  I  put  fourteen  words  on  the 
wires.  It  would  be  the  duty  of  the  receiving  operator  to 
answer  '  O.  K.'  if  he  received  the  number  of  words.  If  the 
message  received  did  not  contain  that  number  of  words, 
*  *  *  it  was  his  duty  to  telegraph  me  that  it  was  short. 
In  this  case  I  put  the  telegram  on  the  wires  correctly.  He 
telegraphed  me  *0.  K.,'  which  means  that  he  received  the 
words  correctly.  I  should  say  the  wires  were  all  right  that 
day  and  in  good  working  order.  *  *  *  i  have  been 
operating  for  thirty-seven  years.  I  think  I  can  give  an 
opinion  as  to  the  competency  of  the  oi)erator  at  Richmond. 
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My  opinion  was  that  he  was  not  a  fair  operator  for  that 
office."  The  message  delivered  to  the  operator  at  Charlotte 
contained  a  proposition  to  Sedden  &  Co.  to  sell  them  stock 
at  "forty-three;"  the  message  delivered  read  "forty," 
leaving  out  the  word  "three."  The  witness  Dodge  says: 
" It  is  possible,  but  hardly  probable,  that  the  word  'three' 
could  have  been  lost ;  but  by  the  exercise  of  ordinary  care 
the  mistake  could  have  been  avoided." 

This  case  is  clearly  distinguishable  from  Lassiter  v.  Tele- 
graph Co.  J  supra.  In  that  case,  the  mere  fact  of  the  mis- 
take was  the  only  evidence  of  negligence.  The  number  of 
words  sent  was  the  number  of  words  received.  There  was 
no  evidence  as  to  how  the  mistake  occurred,  and  no  evi- 
dence of  carelessness  or  incompetency  on  the  part  of  the 
agents  of  the  company.  Nor  was  there  anything  to  indi- 
cate that  the  message  was  of  special  importance.  Could 
the  mistake  here  have  been  avoided  by  the  exercise  of  ordi- 
nary care  ?    Or  was  it  the  result  of  gross  negligence  ? 

Tlie  only  issues  which  his  Honor  allowed  to  be  submitted 
were: 

1st.  Was  the  word  "  three  "  omitted  by  the  gross  negli- 
gence of  the  defendant  or  its  servants  ? 

2nd.  What  are  the  plaintiff  s  damages,  if  any  ? 

The  court  instructed  the  jury  that  there  was  no  sufficient 
evidence  to  go  to  them  on  which  they  could  find  there  was 
gross  negligence,  and  they  must  respond  to  the  first  issue 
—No. 

We  think  there  was  evidence  of  gross  negligence,  and 
that  the  court  erred  in  not  submitting  it  to  the  jury. 

The  plaintiff  is  entitled  to  a  new  trial.  Let  this  be 
certified. 

Error.  Reversed. 


Note. — Laanter  v.  Telegraph  Co.,  cited  in  opinion,  was  overruled  in  111 
N.  C.  187. 

See  Index  to  this  and  to  previous  volume,  titles  "  Duty  to  Customers/' 
•«  limiting  UabiUty." 

See  notes,  voL  1,  p.  99 ;  vol.  2,  p.  610. 

See  notes  to  next  two  cases. 
VOL.   II — 44. 
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M.  P.  Peosah  v.  Webterh"  Unton  Telegraph  Compaht. 

North  Carolina  Supreme  Court,  May  S4,  JSSS. 

(100  N.  C.  28.) 

EBBOB  in  TKI.BQBJLH.— DAKAOBS. 

The  plaintifl  sent  a  telegram  to  his  brokeis  in  Richmond,  Virginia,  stating 
that  be  cxmld  purchase  100  sharea  of  a  given  stock  at  43.  In  transmis- 
eion,  "  f ortjr-three  "  was  changed  to  "  foriy."  Aa  a  result  the  hrokers 
answered  that  Oiej  would  take  the  stock,  and  before  its  arrival  sold  it  at 
41.7S. 

As  a  result  the  brokers  lost  tbe  diOeretioe  in  the  TsJoe  of  the  stock  at  the 
two  prioes,  for  which  som  the;  sued  the  plaintiff  in  a  Virginia  court, 
which  he  defended,  having  first  given  tbe  telegraph  company  notice  to 
defend,  and  was  defeated. 

Held,  that  tbe  company  was  guilty  of  groffi  negligence,  for  whioh  it  was 
liable  to  tbe  plaintiff  for  the  actual  damage  sustained  bj  him. 

That  he  could  recover,  however,  only  the  price  of  transmission. 

Case  of  thia  aeries  cited  in  opinion:  W.  U.  Td.Co.-v.  BaU,poii. 

Appeal  by  the  plaintiff  from  a  jad^^ent  of  the  Sap^or 
Conrt,  Mecklenburg  connty,  in  an  action  for  damages  for 
negligent  error  in  a  telegram. 

W.  P.  Byniim  and  P.  J>.  Walker,  for  the  plaintiff. 

C.  ilT.  TiUett,  for  the  defendant. 

Mereimon,  J.:  Theplaintiff  resided  in  the  town  of  Char- 
lotte, in  this  State,  and  W.  C.  Sedden  &  Co.  were  doing  the 
business  of  brokers  in  the  city  of  Richmond,  in  the  State  of 
Vir^nia,  in  the  year  1881. 

On  the  4th  of  Pebmary  of  tliat  year  these  brokera  sent  to 
the  plaintiff  a  letter  as  follows  : 

"  If  your  customer  will  offer  one  hundred  shares  (or  any  part  of  it)  C.  C 
&  A.  R.  R.  stock,  at  furt]r-tbree,  delivered  here,  please  wire  us  at  oar 
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Afterwards,  on  the  14th  of  the  same  month,  the  plaintiff 
addressed  to  the  brokers  mentioned,  a  message,  in  these 
words : 

*'  Party  offers  one  hundred  shares  C.  C  &  A.  stock  at  forty-three.  Answer 
quick." 

and  he  delivered  it  to  the  defendant  to  be  trans- 
mitted over  its  telegraph.  It  is  admitted  that  this 
message  was  not  sent  truly,  but  that  the  word  "three"  at 
the  end  of  the  word  * '  forty ' '  was  omitted,  so  that  the  mes- 
sage, as  transmitted  by  the  defendant,  contained  the  word 
''forty"  instead  of  ** forty-three,"  as  it  should  have  done. 
The  plaintiff  paid  the  defendant  62  cents,  the  price  required 
for  sending  the  telegram,  and  the  agent  of  the  defendant 
understood  at  the  time  he  sent  the  message  that  it  referred 
to  the  stock  of  the  Charlotte,  Columbia  &  Augusta  Railroad 
Company. 

In  about  two  hours  af  t^er  the  message  was  so  transmitted, 
on  the  same  day,  the  brokers  named  replied  to  the  plaint- 
iff '  s  message  as  follows  : 

« WiU  take  the  hundred  shares ;   draw  at  sight,  with  stock   attached." 

Thereupon,  at  once,  on  the  same  day,  the  plaintiff  pur- 
chased 101  shares  of  the  stock  mentioned,  and  made  his 
draft  on  the  brokers  named  for  $4, 343,  the  price  of  the  stock 
at  *'  forty-three,"  and  sent  the  same  to  a  bank  in  Richmond 
for  collection,  with  the  stock  attached,  with  instructions  to 
the  bank  to  deliver  the  stock  when  the  draft  should  be  paid. 

Afterwards,  on  the  16th  of  the  same  month,  when  the 
bank  presented  the  draft  for  payment,  the  brokers  were 
surprised  at  the  amount  of  the  same,  and  called  upon  the 
plaintiff  for  an  explanation,  who  at  once  replied  as  follows : 

"My  offer  was  forty-three  plainly,  and  you  replied, 
*  WiU  take  stock,'  and  I  bought  on  your  reply." 

The  draft  was  not  paid,  and  the  stock  was  not  delivered. 
This  action  is  brought  to  recover  damages  sustained  by  the 
plaintiff  by  reason  of  the  grossly  negligent  and  false  trans- 
mission by  the  defendant  of  his  telegram  to  the  brokers 
named  above,  on  the  14th  of  February,  1881,  as  above  stated. 
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In  the  complaint  it  is  alleged,  among  other  things,  that, 
in  consequence  of  the  plaintiff's  telegram  so  falsely  sent, 
the  brokers  named  at  once  sold  the  stock  named,  then  in 
transitu^  to  them  as  above  stated,  at  the  price  of  $41.75  per 
share,  which  was  the  market  value  thereof  in  Richmond 
(the  face  value  being  $100  per  share);  and,  as  they  failed  to 
get  the  stock  from  the  plaintiff  as  they  expected  to  do, 
they  had  to  buy  such  stock  to  make  their  contract  good  at 
the  price  of  $41.75  per  share  or  more  ;  and  that,  in  conse- 
quence of  such  negligence  of  the  defendant,  the  plaintiff 
was  afterwards  compelled  to  pay  the  said  brokers  the  dif- 
ference between  $40  per  share  and  $41.75  per  share  of  the 
stock,  and  other  costs  and  damages,  aggregating  $250. 

On  the  trial,  it  was  in  evidence,  that  the  plaintiff  did  not 
send  his  first  telegram  mentioned,  in  response  to  the  letter 
of  the  4th  of  Febniary,  1881,  of  the  brokers  to  him ;  and 
that  the  first  knowledge  he  had  of  the  missending  of  the 
telegram  was  the  information  he  received  from  the  brokers, 
as  stated  above. 

It  was  likewise  in  evidence,  that  the  stock  named  was 
not  regularly  quoted  as  to  price,  but  it  was  quoted  in  the 
Richmond  papers  at  $41  to  $43,  and  the  market  value  of  it 
in  Charlotte  was  $42.50 ;  that  propositions  between  Char- 
lotte and  Richmond  to  buy  and  sell  stock  did  not  go 
beyond  the  day  they  were  made. 

It  was  likewise  in  evidence,  that  the  brokers  named 
brought  their  action  against  the  present  plaintiff  in  an 
appropriate  court  in  the  State  of  Virginia,  to  recover  dam- 
ages for  his  failure  to  deliver  the  stock  he  so  contracted  to 
sell  them ;  that  he  made  active  and  earnest  defense  thereto, 
but,  nevertheless,  the  plaintiffs  therein  recovered  from  him 
$175  as  damages,  as  weU  as  costs,  and  he  had  to  pay  rea- 
sonable counsel  fees  and  other  costs. 

The  plaintiff  offered  evidence  to  prove  that  he  gave  the 
defendant  ample  notice  of  the  action,  and  its  nature,  so 
brought  against  him  in  the  cotirt  of  Virginia,  to  the  end 
it  might  make  defense  thereto  and  save  him  harmless  — 
that  he  would  hold  it  responsible  to  him  for  any  recovery 
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that  might  be  had  against  him  —  that,  after  the  recovery 
against  him,  he  paid  the  judgment,  costs,  etc. 

The  defendant  objected  to  this  evidence ;  the  court  sus- 
tained the  objection,  and  this  is  assigned  as  error. 

There  was  much  other  evidence  that  need  not  be  repeated 
here. 

At  the  close  of  the  evidence  the  plaintiff  requested  the 
court  to  give  the  following  instructions  to  the  jury : 

"1.  That  if  the  plaintiff  was  sued  by  W.  C.  Sedden  &  Co., 
in  a  court  in  Richmond,  Va.,  having  jurisdiction  of  an 
action  for  the  recovery  of  damages  arising  out  of  the  mis- 
take in  the  message,  and  Pegram,  the  plaintiff,  gave  the 
defendant  company  reasonable  notice  to  come  in  and 
defend  the  said  action,  and  the  defendant  company  failed 
to  do  so,  and  Pegram,  the  plaintiff,  in  good  faith,  and  with 
due  diligence,  defended  the  said  action,  and  W.  C.  Sedden 
&  Co.  recovered  judgment  against  him,  the  defendant 
would  be  estopped  to  deny  its  liability  to  the  plaintiff,  and 
the  plaintiff  would  be  entitled  to  recover  the  amount  of  the 
said  judgment,  with  costs,  provided  said  judgment  and 
costs  were  paid  by  him."  This  instruction  was  refused, 
and  the  plaintiff  excepted. 

"  2.  That  if  Pegram  delivered  his  telegram  of  the  14th  of 
February,  1881,  to  the  defendant,  not  in  answer  to  Sedden' s 
letter  of  the  4th  of  February,  1881,  but  as  an  original  and 
indei)endent  proposition  to  Sedden  to  sell  him  the  stock, 
then  the  defendant  was  the  agent  of  Pegram,  and  liable  to 
him  for  any  damages  sustained  by  him  from  its  gross  negli- 
gence in  transmitting  the  message." 

This  instruction  was  not  given  in  the  words  asked,  and 
the  plaintiff  excepted. 

The  court  did  instruct  the  jury  that  the  defendant  would 
be  liable  for  gross  negligence,  and  that  if,  by  the  exercise 
of  ordinary  care,  the  defendant  could  have  avoided  the 
mistake  in  the  message,  the  jury  should  respond  to  the 
first  issue,  yes. 

**3.  That  if  the  jury  believe  the  evidence,  the  defendant 
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was  the  agent  of  Pegram,  and  liable  to  him,  by  reason  of 
its  negligence  in  transmitting  the  message." 

This  instruction  was  not  given  in  the  words  asked,  bnt  as 
above  stated,  and  plaintiff  excepted. 

"  4.  That  apart  from  the  estoppel  referred  to  in  the  firU 
prayer  of  plaintiff  for  instructions,  the  measure  of  damages 
would  be  the  difference  between  the  price  as  stated  in  the 
Sedden  copy  of  Pegram' s  message  of  the  14th  of  February, 
1881,  and  the  market  value  of  the  stock  at  Richmond,  Va., 
on  the  day  it  was  to  be  delivered  to  Sedden." 

This  instruction  was  refused,  because  the  whole  conten- 
tion of  the  plaintiff,  as  it  appears  by  his  complaint,  was, 
that  his  damage  was  that  he  '^v>as  compelled  to  pay  W.  C. 
Sedden  the  difference  between  100  shares  of  said  stock,  at 
$40  per  share,  and  the  same  stock  at  $41.75  per  share,  and 
other  costs  and  damages, ' '  etc. ;  and  the  court  held  that 
plaintiff  could  not  recover  back  the  damage  alleged  in  the 
complaint,  and  has  proven  no  other  except  the  amount 
paid  for  the  transmission  of  the  telegram.  Plaintiff 
excepted. 

His  Honor  stated,  in  his  charge,  on  the  second  issue,  that 
the  plaintiff  had  proved  no  damages,  except  the  amount 
paid  for  the  transmission  of  the  message,  and  this  is  62 
cents. 

The  plaintiff  excepted  to  the  instructions  and  chaise 
given,  and  especially  assigns  as  errors  therein  that  |  his 
Honor,  instead  of  the  charge  he  gave,  should  have  instructed 
the  jury : 

"  1 .  That  the  plaintiff  i  s  entitled  to  recover  as  damages  the 
difference  between  the  price  as  stated  in  the  telegram  de- 
livered by  him  to  the  defendant  on  the  14th  day  of  Feb- 
ruary, 1881,  and  that  stated  in  the  telegram  delivered  to 
Sedden  on  said  day,  or  the  difference  between  the  price  of 
the  stock  as  stated  in  the  message,  as  delivered  to  Sedden 
by  the  defendant  on  said  day,  and  its  market  value  in  Rich- 
mond, Va.,  on  the  day  the  stock  was  to  be  delivered  to 
Sedden,  or  at  the  time  Sedden  first  discovered  the  mistake ; 
or  that  plaintiff  is  entitled  to  recover  as  damages  at  least 
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the  amonnt  recovered  of  him  in  the  action  by  Sedden 
against  him,  and  which  he  paid  before  this  suit  was  brought, 
or  said  amount  and  the  cost  of  said  action  so  paid  by  him  on 
said  amount,  and  the  cost  and  reasonable  expenses  incurred 
by  him  in  defending  the  said  action,  after  reasonable  notice 
to  the  defendant  and  its  refusal  to  defend  the  same,  pro- 
vided said  amount,  costs  and  expenses  were  paid  by  this 
plaintiff  after  notice  thereof  to  defendant,  given  before  this 
action  was  brought ;  and  further,  that  plaintiff  was  entitled 
to  interest  on  said  amount  so  paid  by  him,  and  certainly 
entitled  to  recover  interest  if  the  jury  should  see  fit  to  allow 
it." 

There  was  a  verdict  for  the  plaintiff  on  the  first  issue  sub- 
mitted, and  a  verdict  on  the  second  issue  submitted,  in 
accordance  with  the  instructions  of  his  Honor,  to- wit,  that 
plaintiff  was  entitled  to  recover  as  damages  62  cents. 

There  was  judgment  for  the  plaintiff,  from  which  he 
appealed  to  this  court. 

A  brief  reference  to  the  nature  and  purpose  of  the  def end- 
ant' s  employment  will  serve  to  throw  light  upon  the  plaint- 
iff's cause  of  action,  and  the  extent  of  damages  to  which 
he  is  entitled.  It  is  a  corporation,  invested  with  powers, 
and  has  functions  appropriate  in  kind  and  extent  to 
effectuate  and  facilitate  the  transmission  of  intelligence 
from  one  place  to  another  by  means  of  electricity.  The 
chief  instrumentality  it  employs  for  its  purposes  is  a 
machine,  apparatus,  or  contrivance,  styled  the  electric  tele- 
graph or  electro  magnetic  telegraph — an  instrument  that 
conveys  intelligence  with  the  velocity  of  lightning,  by 
means  of  signals,  certain  mechanical  movements,  or  sounds, 
representing  letters,  words,  ideas,  or  expressions,  produced 
by  the  application  of  electricity — electric  fluid — conducted 
through  and  along  iron  wires  for  any  distance,  long  or 
short. 

The  business  of  the  defendant  ordinarily  is,  to  employ  its 
telegraph  for  the  use,  benefit,  advantage  and  convenience 
of  the  public — all  persons  who  desire  to  take  benefit  of  it 
in  the  transmission  of  intelligence  that  may  be  lawfully 
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transmitted,  upon  the  payment  of  reasonable  compensa- 
tion. In  other  words,  its  business  is,  by  such  means  and 
appliances,  simply  to  transmit  intelligence — what  one  or 
more  persons  desire  and  intend  to  say  or  communicate  to 
another  or  other  persons  at  a  distance — delivered  to  it  for 
transmission,  in  the  shape  of  messages,  dispatches,  tele- 
grams, or  communications,  usually  and  properly  in  writing. 
Its  office  and  undertaking  are  to  transmit  promptly,  as 
directed,  in  the  message  to  be  sent,  precisely  what  is  said 
and  expressed  therein — that  is,  to  transmit,  by  such  signals, 
in  the  way  indicated  above,  the  exact  words  in  their  proper 
order  and  connection  as  set  down  in  the  message.  In  the 
absence  of  special  agreement,  it  undertakes  to  do,  and  has 
authority  from  the  sender  of  the  message  to  do,  no  more. 

Generally,  when  it  receives  the  message,  it  agrees,  in 
terms  or  by  implication,  to  so  send  it,  and  has  no  other 
agency  of  the  sender  or  of  the  person  to  whom  it  is  sent. 
It  has  no  authority  or  agency  of  the  person  sending,  or  to 
whom  a  message  is  sent,  to  make,  modify,  or  alter  at  all 
the  terms  or  effect  of  an  agreement  or  proposition  to  buy  or 
sell  anything  contained  in  the  message  it  receives  to  trans- 
mit, or  has  been  transmitted  by  it,  or  to  bind  a  person  send- 
ing or  receiving  such  message.  Its  sole  duty  is  to  send  the 
message,  truly,  and  as  promptly  as  may  be,  in  the  order  of 
business.  If  it  is  negligent,  and  fails  in  this  respect,  the 
party  injured  by  such  neglect  will  have  his  cause  of  action 
against  it,  and  may  recover  such  damages  as  he  has 
sustained. 

Now,  it  appears  that  the  defendant  received  from  the 
plaintiff,  and  undertook,  for  compensation  paid,  to  transmit 
for  him,  as  directed,  this  message :  ''  Party  offers  100  shares 
C,  C.  &  A.  stock  at  forty-three.     Answer  quick." 

It  sent  only  a  part  of  this  message — it  negligently  omitted 
to  transmit  the  word  ''three"  at  the  end  of  the  word 
"forty,"  thus  materially  changing  the  proposition  to  sell, 
and  misinforming  and  misleading  the  party  to  whom  it  was 
sent,  and  causing  the  latter  to  send  a  message  in  reply  that 
misled  the  plaintiff. 
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Such  neglect  created  the  plaintiflPs  cause  of  action 
alleged  in  the  complaint,  and  he  is  clearly  entitled  to 
recover  at  least  nominal  damages,  and  such  substantial 
damages  as  he  has  sustained ;  that  is,  such  as  in  the  course 
of  things  were  naturally  the  proximate  consequence  of  the 
wrong  complained  of — such  as  the  parties  may  have  fairly 
contemplated  by  their  contract  in  case  of  a  breach  thereof ; 
but  not  such  as  may  have  been  the  consequence  of  secondary 
and  remote  causes,  indirectly  growing  oAt  of  such  breach. 

Thus,  if  the  plaintiff,  in  consequence  of  the  message 
received  by  him  in  reply  to  his,  falsely  transmitted  by  the 
defendant  to  the  brokers  in  Richmond,  purchased  the  stock 
referred  to,  and  failed  to  realize  for  it  what  it  cost  him,  and 
reasonable  compensation  for  his  labor  and  trouble  about  it, 
he  might  recover  the  amount  so  lost,  and  such  compensa- 
tion, and  also  the  sum  he  paid  for  transmitting  the  message. 

But  he  could  not  recover  damages  for  any  injury  sustained 
by  the  persons — the  brokers — to  whom  his  message  was 
falsely  transmitted,  by  reason  thereof,  because  the  injury 
done  to  them  was  not  an  injury  to  him.  He  had  no  cause 
of  action  on  that  account ;  they  had,  if  they  so  sustained 
injury. 

Nor  was  the  plaintiff  liable  to  the  brokers  for  any  such 
injury  sustained  by  them,  or  on  account  of  the  breach  of 
any  contract  vdth  them  created  by  the  message  as  trans- 
mitted, because  he  did  not  send  or  direct  the  defendants  to 
transmit  the  message  it  transmitted— he  did  not  offer,  or 
agree,  to  sell  to  the  brokers  the  stock  at  ''forty" — they 
had  no  contract  with  him. 

As  we  have  seen,  the  defendant  had  no  agency  or  authority 
of  the  plaintiff  to  change  or  modify,  in  terms,  the  message 
he  delivered  to  it  to  be  transmitted  to  the  brokers.  It 
transmitted  the  false  message  to  them  in  its  own  wrong, 
and  it  alone  was  answerable  to  them  for  an  injury  they 
sustained  thereby ;  the  plaintiff  had  done  them  no  injury ; 
the  defendants  may  have  done  so  in  delivering  to  them  the 
false  message,  upon  which  they  may  have  acted  to  their 
detriment.     If  they  did  not,  they  could  not  have  recovered 
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finbstantial  damages.    West.  Tf.  T.  Ck>.  y.  San,  124  U.  S.  444. 

But  it  is  earnestly  contended  by  the  plaintiff  that  the 
brokers  named  brought  their  action  in  a  court  in  the  State 
of  Virginia,  having  proper  jurisdiction,  against  him,  and 
recovered  judgment  for  damages  and  cost,  which  he  paid, 
on  account  of  such  falsely  transmitted  message  to  them  ; 
that  the  plaintiff  notified  the  defendant  to  appear  and 
defend  that  action,  and  save  him  harmless,  which  it  failed 
to  do,  and  he  is,  therefore,  entitled  in  this  action  to 
recover  such  outlay  on  his  part  as  damages. 

We  cannot  so  decide.  We  are  unable  to  see  how  an 
action  upon  a  contract,  never,  in  fact,  made,  could  be  suc- 
cessfully prosecuted  agamst  the  present  plaintiff ;  and  it  is 
Btill  more  difficult  to  comprehend  how  the  damages  he  has 
sustained  in  such  action,  or  any  outlay  of  his  therein,  can 
be  recovered  by  him  in  this  action,  there  being,  as  we  have 
seen,  no  privity  between  the  plaintiff  and  defendant  in  that 
respect,  and  no  such  relations  subsisting  as  to  give  the 
former  cause  for  redress  against  the  defendant,  measured 
by  the  result  of  the  action  referred  to,  the  only  evidence  of 
which  was  the  transcript  of  the  record  thereof.  Such  evi- 
dence would  be  admissible,  if  an  agent,  in  performing  his 
principal's  orders,  should  incur  a  personal  resi)onsibility 
and  loss,  and  seek  indemnity  therefor  against  the  latter  on 
the  ground  of  their  relations.  In  such  case,  if  the  princijml 
had  notice  of  the  action,  its  result  would  be  conclusive  as 
to  the  extent  of  the  damage.  But  this  is  a  very  different 
case  from  one  of  that  nature. 

Here  the  present  plaintiff  was  not  answerable  to  the 
plaintiff  in  the  action  just  referred  to  for  injuries  they 
sustained  by  the  negligence  of  the  present  defendant,  nor 
was  the  latter  answerable  therefor  to  the  plaintiff  in  this 
action  in  any  aspect  of  their  relations.  ITare  v.  Oranty  77 
N.  C.  203 ;  Leak  v.  Covington,  99  N.'C.  559. 

As  the  defendant  was  not  answerable  to  the  plaintiff 
for  any  injury  the  brokers  sustained  by  reason  of  the  false 
message  transmitted  to  them  by  it,  the  plaintiff  cannot 
recover  from  the  defendant,  as  damages  in  this  action,  any 
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snm  the  brokers  may  have  for  any  cause  recovered  from 
the  plaintiff. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed, 

Davis,  J.,  wrote  dissenting  opinion. 


Note. — This  is  the  same  case  as  the  preceding,  upon  a  new  triaL 
See  Index  to  this  and  to  previous  volume,  title  **  Damages." 


D.  P.  Cannon,  J.  W.  Cannon  (and  others),  trading  as  Can- 
non, Fetzer  &  Wadsworth,  v.  The  Western  Union 
Telegbaph  Company. 

North  Carolina  Supreme  Court,  May  28, 1888, 

(100  N.  C.  800.) 
Delay  of  unbepeated  cipher  dispatch  —  Speculative  damages. 

a  verbal  request  to  the  operator  to  whom  a  cipher  dispatch  was  presented 
for  transmission,  to  send  it  so  as  to  be  delivered  "before  the  cotton 
market  opened,"  held,  not  sufficient  notice  of  the  importance  of  haste, 
the  message  being  an  unrepeated  one,  to  charge  the  telegraph  company 
with  the  consequences  of  delay,  in  the  absence  of  gross  negligence. 

The  damage  claimed  being  for  loss  of  profits,  and  no  contract  having  been 
actually  made  at  the  advanced  rates,  and  so  no  actual  loss  incurred,  held 
that  only  nominal  damages  could  have  been  awarded. 

Cases  of  this  series  cited  in  opinion :  W.  U,  Tel.  Co.  v.  Hall,  post. 

Appeal  from  Superior  Court,  Cabarrus  county.  Appeal 
by  defendant  \from  judgment  awarding  the  plaintiffs  dam* 
ages  for  delay  of  telegram.     Facts  stated  in  opinion. 

John  DeoereuXy  Jr. ,  for  the  plaintiffs. 

P.  D.  Walker,  for  the  defendant. 
Smith,  C.  J.:    The  plaintiffs.  Cannon,  Fetzer  &  Wads- 
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worth,  cotton  merchants,  engaged  in  business  at  Concord, 
in  this  State,  had  entered  into  contracts  with  persons  in  Xew 
York,  to  deliver  to  them,  respectively,  100  bales  of  cotton  in 
December,  1879,  and  500  in  February  of  the  next  year.  In 
order  to  provide  for  fulfilling  said  contracts,  in  the  forenoon 
of  the  3rd  day  of  November  preceding,  they  placed  in  the 
hands  of  the  defendant's  agent  and  oi)erator  a  message  to  be 
transmitted  over  the  wires  to  Tannahill  &  Co.,  their  agents 
in  New  York,  in  this  form  : 


**  If  market  is  firm  and  advancing,  Narrator. 


>» 


At  a  late  hour,  the  same  morning,  about  the  hour  of  11.45, 
and  after  receiving  a  telegram  giving  the  state  of  the  market 
on  that  day,  a  second  message  was  sent,  containing  the 
simple  word  "Narrator,''  and  omitting  the  prefacing  con- 
ditions of  the  first.  Neither  of  these  dispatches  had  upon 
them  any  marks  indicating  the  hour  at  which  they  were 
delivered  to  the  operator,  but  each  was  indorsed  by  the 
operator  with  the  hour  at  which  it  was  sent,  showing  the 
first  to  have  been  started  at  11.15  A.  M.,  and  the  next  at 
12.35  P.  M. 

There  being  no  direct  single  telegraphic  wire  connecting 
these  points,  it  was  necessary  to  transmit  such  communica- 
tion, when  required,  to  what  are  denominated  relay  oflices, 
where  the  message  was  received,  and,  by  repeating,  for- 
warded to  its  destination,  one  of  them,  used  at  Concord, 
being  at  Charlotte,  and  the  other  at  Greensboro ;  and  mes- 
sages were  sent  indifferently  by  the  one  or  the  other,  which- 
ever, less  pressed  with  other  business,  could  most  speedily 
forward  them. 

The  first  of  these  messages  passed  through  the  Charlotte 
office,  and  thence  was  sent  on  to  Richmond,  where  it  coidd 
not  be  immediately  forwarded,  in  consequence  of  the  bad 
working  of  the  wires  from  atmospheric  or  other  disturbing 
cause,  and  the  consequent  accumulation  of  business  in  the 
office,  and  suffered  some  delay,  reaching  New  York  at  1.20 
P.  M. 

The  latter  message,'  passing  through  and  stopping   at 
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Greensboro,  with  the  greater  facility  afforded  them  by  that 
route,  arrived  and  was  delivered  three  minutes  earlier  than 
the  first. 

There  being  nothing  upon  the  face  of  either  to  show  its 
priority  in  time,  and  the  market  not  indicating  a  tendency 
to  advance,  the  agents  forbore  to  proceed,  and  did  not  carry 
out  the  instructions,  exercising  their  judgment,  as  authw- 
ized,  in  the  first  forwarded  and  last  received  dispatch. 

The  Cipher  Code,  as  the  book  is  designated,  in  which, 
unexplained  and  unmeaning  without,  words  are  used  by  the 
plaintiffs  to  convey  directions  unintelligible  to  others  than 
those  who  have  learned  it,  contains,  according  to  the  testi- 
mony of  one  of  the  plaintiff  firm,  180  pages,  with  about  20 
ciphers  on  each,  and  36  such  on  the  page  whereon  the  word 
^^  narrator  ^^  is  found.  The  telegraph  operator  had  before 
been  in  the  plaintiff's  service,  and  seen  the  book ;  but  as  he 
declared,  when  giving  in  his  testimony,  did  not  know  its 
cipher  import,  nor  understood  the  importance  of  the  com- 
munication, though  as  the  plaintiff,  J.  W.  Cannon,  who 
handed  in  the  first  message  at  9.30  A.  M.,  swore  that  in 
doing  so  he  informed  the  operator,  W.  H.  Holt,  of  his  wish 
for  the  prompt  sending  off  of  it,  in  order  that  it  might 
reach  New  York,  if  possible,  before  the  opening  of  the 
cotton  market  that  day. 

The  dispatches  reached  that  city,  and  were  delivered  to 
the  agents,  Tannahill  &  Co. ,  one  hour  and  a  half  before  the 
closing  of  the  cotton  exchange,  which  is  at  3  P.  M.,  and 
they  were  proceeding  to  make  the  purchase  under  the 
unconditional  order  when  they  were  stopped  by  the  first 
order,  the  filling  of  which  was  dependent  on  the  state  of  the 
market,  which  was  not  firm,  and  funds  of  the  plaintiffs  suf- 
ficient for  the  purpose  were  in  their  hands. 

On  November  3rd,  cotton  futures,  deliverable  in  Decem- 
ber, were  selling  at  11.01,  and  in  February  at  11.27.  The 
next  day  the  exchange  was  not  opened,  it  being  a  legal  holi- 
day, and  on  the  6th  day  of  November  the  price  had 
advanced  for  these  deliveries,  as  it  did  further  on  the  day 
succeeding,  to  11.39  and  11.65,  respectively. 
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The  messages  were  sent  on  printed  forms,  in  the  tipper 
part  of  which  (and  to  this  attention  is  called  in  a  memor- 
andum at  the  foot,  in  large  capital  type)  is  the  following 
clause : 

'*AU  messages  taken  by  this  company  are  subject  to  the  foUowing 
terms: 

'*To  guard  against  mistakes  or  delajs,  the  sender  of  a  message  should 
order  it  repeated  ;  that  is,  telegraphed  back  to  the  originating  office.  For 
this,  one-half  the  regular  rate  is  charged  in  addition.  It  is  agreed  between 
the  sender  of  the  following  message  and  this  company  that  said  company 
shaU  not  be  liable  for  mistakes  or  delays  in  the  transmission  or  delivery, 
or  for  non-delivery,  of  any  unrepeated  message,  whether  happening  by 
negligence  of  its  servants,  or  otherwise,  beyond  the  amount  received  for 
Bending  the  same ;  nor  for  mistakes  or  delays  in  the  transmission  or 
non-delivery  of  any  repeated  message,  beyond  fifty  timos  the  sum  received 
for  sending  the  same,  unless  specially  insured ;  nor  in  any  case  for  delays 
arising  from  unavoidable  interruption  in  the  workings  of  its  lines,  or  for 
errors  in  cipher  or  obscure  messages. 

'*  And  this  company  is  hereby  made  the  agent  of  the  sender,  without  lia> 
bility,  to  forward  any  message  over  the  lines  of  any  other  company  when 
necessary  to  reach  its  destination." 

Then  follows  a  clause  providing  for  insuring  the  correct 
transmission  of  the  message  over  the  lines  of  the  company 
at  an  additional  charge  of  1  per  cent,  for  1,000  miles  or  less, 
and  2  per  cent,  for  a  greater  distance. 

It  does  not  appear  that  the  plaintiffs,  by  their  agents  or 
otherwise,  made  any  contract  for  the  purchase  of  cotton  to 
meet  their  own  future  deliveries  at  the  enhanced  or  at  any 
price  ;  and  under  the  directions  of  the  court  the  jury  were 
allowed  to  estimate  the  damages  at  the  difference  in  price 
in  the  article  on  the  3rd  and  6th  days  of  the  said  month, 
the  advance  between  those  dates  being  found  by  the  jury 
to  be  $855  on  the  entire  lot,  with  the  liberty  of  allowing 
interest  thereon,  which  the  jury  did  give,  at  the  rate  of  6 
per  cent,  per  annum.  To  this  instruction,  as  well  as  to 
many  others  given  or  refused  when  requested  by  defend- 
ant' s  counsel,  exception  was  entered,  which  we  do  not  find 
it  necessary  to  examine,  nor  indeed  to  determine  the  effect 
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upon  the  defendant's  liability  for  the  alleged  negligent 
delay  in  transmitting  the  message. 

Without  passing  npon  the  question  of  the  plaintiffs'  own 
culpability  in  sending  oflf  a  second  so  near  the  first  mes- 
sage, without  any  intimation  upon  its  face  that  a  previous 
one  had  been  sent,  which  the  last  was  intended  to  modify, 
and  with  no  allusion  whatever  to  it,  a  fact  which  seems  to 
have  caused  the  perplexity  in  the  minds  of  the  agents  as  to 
what  ought  to  be  done,  and  in  consequence  they  did  not  act 
at  all ;  or  upon  the  indifference  of  the  agents  themselves  in 
not  at  once  inquiring  by  telegraph,  the  meaning  of  the 
<5onflicting  communications,  and  regulating  their  conduct  by 
the  information  thus  obtained,  we  think  it  was  but  a  reason- 
able requirement,  that  the  importance  of  the  message,  and 
of  its  speedy,  as  well  as  accurate,  transmission,  should  have 
been  known  to  the  receiving  operator,  so  as  to  stimulate 
his  activity  in  forwarding  it,  in  more  distinct  and  direct 
terms  than  those  testified  to  by  the  partner.  The  message 
itself  speaks  no  certain  sound,  and  conveys  to  the  reader 
(unacquainted  with  the  new  meanings  affixed  to  words 
in  the  Code)  no  suggestion  as  to  its  real  significance,  as 
it   did   not,   as    the    operator   swears,   to  himself.     This 

is  but  a  reasonable  requirement  on  the  part  of  the 
company,  and,  if  the  sender  chooses  to  speak  in  unintelli- 
gible language  to  those  who  are  to  pass  it  over  the  wires,  it 
is  due  to  the  company,  if  it  is  to  be  held  responsible  for 
serious  damages,  that  the  information  of  its  importance 
should  be  given  to  the  sending  operator,  in  order  that  he 
may  communicate  it  to  an  intervening  agency  employed  in 
forwarding,  and  thereby  diligence  and  care  be  secured  from 
each.  If  the  message  be  in  the  form  of  a  proposal  to  buy 
or  sell  on  certain  terms,  so  that  in  case  of  concurring  minds 
a  contract  wouH  result,  its  importance  would  appear  on  its 
face  ;  if  not  thus  disclosed,  and  a  party  chooses  to  send  a 
single  unrepeated  message,  liable  to  be  misunderstood  and 
erroneously  conveyed  in  passing  through  other  offices,  when, 
at  small  additional  expense,  the  mistake  could  be  avoided, 
it  should  be  at  his  own  risk,  in  the  absence  of  gross  and 
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inexcusable  negligence  on  the  part  of  the  company  and  its 
servants. 

Such  is  the  import  of  the  ruling  in  Ldssiter  v.  Tel.  Co., 
89  N.  C.  334,  where  the  plaintiff  assumed  the  hazard  of  a 
single  communication,  and  acted  upon  it. 

There  are  decisions  which  hold  an  analogy  between  pub- 
lic carriers  of  goods  and  public  carriers  of  messages,  and 
put  the  same  rigid  responsibility  upon  each.  The  supi)osed 
analogy  is  repudiated  by  others,  as  a  message  transmitted 
has  not  a  property  value  like  goods  requiring  safe  custody 
and  delivery. 

But  assuming  some  such  similar  relation  to  have  been 
formed  between  them  and  the  persons  employing  their  ser- 
vices, it  by  no  means  follows,  in  either  case,  that  the  loss  of 
a  bargain  made,  or  which  might  have  been  entered  into, 
from  which  profit  would  have  resulted,  can  be  visited 
in  damages  upon  the  carrier,  uninformed  of  the  pur- 
pose or  importance  of  the  communication.  Thus  in  Home 
V.  Mid,  Rail,  Co.,  L.  R.  7  C.  P.  583  (a  case  commented 
on  in  Wood's  May  Dam.,  sec.  34,  page  40),  the  plaintiflf 
had  contracted  to  deliver  a  lot  of  shoes  in  London  on 
February  3,  1871,  intended  for  the  use  of  the  French  army, 
and,  on  delivering  them  to  the  company  for  transportation, 
he  gave  the  information  to  the  latter  that  the  contract 
required  a  delivery  on  that  day,  but  did  not  state  the 
special  nature  of  the  contract.  In  consequence  of  the  delay 
in  the  carriage,  the  contract  could  not  be  complied  with, 
and  the  goods  were  refused.  The  market  price  had  not 
varied  between  the  day  when  the  shoes  were  due  and  that 
on  which  they  were  received,  but  it  was  below  the  contract 
price,  of  which  the  company  was  ignorant.  It  was  held 
that  the  company  was  not  liable  for  this  difference,  it  not 
having  been  advised  of  the  special  circumstances  which  led 
to  the  special  loss. 

And  so,  in  Sanders  v.  Stuart,  1  C.  P.  D.  326,  noticed  in 
the  next  section  of  that  work,  the  rule  was  extended  to  a 
telegraph  company.  The  plaintiffs  intrusted  the  defendant 
with  a  message  in  cipher  to  be  sent  by  telegraph  to  America, 
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which  was  not  delivered,  and  the  plaintiffs  lost  considerable 
profits  in  consequence,  which  otherwise  would  have  been 
made.  The  message  was  unintelligible  to  the  defendant, 
and  so  intended  to  be,  giving  him  no  clue  as  to  the  special 
loss  that  might  result  from  his  negligence.  It  was  held 
that  no  more  than  nominal  damages  could  be  recovered. 
But  a  more  serious  obstacle  in  the  way  of  the  plaintiffs' 
recovery  of  substantial  damages  is  presented  in  the  fact  that 
they  made  no  contract,  from  which  either  profit  or  loss 
could  come,  did  not  buy  (the  agents  acting  for  them)  at  the 
advanced  rates  beyond  what  the  cotton  might  have  been 
bought  for  on  the  day  of  the  reception  of  the  messages,  and 
for  aught  that  the  case  shows,  they  might  have  bought  at  a 
subsequent  time  before  they  were  required  to  deliver,  at 
the  same  or  at  a  reduced  rate.  However  this  may  be,  no 
actual  loss  is  proved  to  have  been  incurredy  and  the  loss  is 
merely  of  an  opportunity  of  making  a  bargain  which  would 
have  been  profitable  had  the  goods  been  sold  on  the  6th 
day,  at  the  market  price  then  prevailing.  It  is  not  shown 
that  any  loss  was  sustained  upon  the  plaintiffs'  contract, 
from  their  being  compelled  to  pay  a  higher  price  than  that 
which  ruled  on  the  3rd. 

But  the  very  point  now  under  consideration  came  before 
the  Supreme  Court  of  the  United  States  at  a  recent  term. 
W.  V.  Uel.  Co.  V.  BaU,  124  U.  S.  444,  and  the  opinion  of 
Mr.  Justice  Matthews  is  so  full  and  his  reasoning  so  con- 
clusive, that  we  are  content  to  refer  to  it  as  a  controlling 
authority,  and  decisive  of  the  case  before  us. 

The  defendant  in  error,  plaintiff  in  the  court  below,  at  8 
A.  M.,  November  9,  1882,  sent  from  Des  Moines,  Iowa,  by 
the  company's  line  of  telegraph,  a  message,  upon  a  similiar 
form  as  ours,  to  Charles  I.  Hall,  at  Oil  City,  in  Pennsyl- 
vania, as  follows :  "  Buy  ten  thousand,  if  you  think  it  safe. 
Wire  me."  The  message  was  forwarded,  and,  from  negli- 
gence and  want  of  care,  reached  Oil  City  at  11  A.  M.  the 
same  day,  leaving  out  the  name  of  the  person  to  whom  it 

was  addressed.    Had  it  been  given,  Hall  would  have  received 
VOL.  II — 45. 
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it  at  11.30,  and  would  have  bought  the  petroleum,  meant  in 
the  message,  at  $1.17  per  barrel,  the  market  price. 

When  the  name  was  ascertained,  and  the  dispatch  deliv- 
ered to  Hall  at  6  P.  M.,  the  exchange  was  closed,  and  at  the 
opening  next  morning  the  price  had  advanced  to  $1.35  per 
barrel,  and  in  consequence,  it  being  left  to  his  judgment, 
Hall  did  not  buy.  The  action  was  to  recover  the  difference 
in  price,  to  wit,  18  cents  per  barrel. 

After  an  elaborate  examination,  following  a  full  and 
exhaustive  argument,  with  a  large  number  of  cited  cases, 
the  court  came  to  the  conclusion  that  the  plaintiff  could 
only  recover  the  cost  of  the  transmitting  the  message.  The 
court  say:  "Of  course,  where  the  negligence  of  the  tele- 
graph company  consists,  not  in  delaying  the  transmission 
of  the  message,  but  in  transmitting  a  message  erroneously 
so  as  to  mislead  the  party  to  whom  it  is  addressed,  and 
on  the  faith  of  which  he  acts  in  the  purchase  or  sale  of 
property^  the  actual  loss  based  upon  changes  in  market 
value  are  clearly  within  the  rule  for  estimating  damages ;" 
**  neither  does  it  appear,"  the  opinion  proceeds  to  say, 
"that  it  was  the  purpose  or  intention  of  the  sender  of  the 
message  to  purchase  the  oil  in  expectation  of  profit  to  be 
derived  from  an  inmiediate  resale." 

Brought  to  the  test  of  this  ruling,  it  is  plain  that  there 
have  been  sustained  no  damages  for  which  the  law  will 
give  redress  upon  the  defendant  beyond  a  nominal  sum. 
Had  the  goods  been  bought  on  the  day  of  receiving  the 
message,  it  was  not  with  a  view  to  sell  on  the  day  when 
the  price  had  risen,  but  to  provide  for  existing  engage- 
ments, and  it  does  not  appear  that  it  could  not  have  been 
bought  on  as  favorable  terms  afterwards,  in  time  to  fulfil 
those  engagements;  and,  if  so,  the  loss  would  be  of  expected, 
but  uncertain,  profits. 

The  rule  is  thus  stated  in  a  note  at  page  242  (332)  in 
EweU's  Evans'  Agency:  "In  this  country  the  telegraph 
company  is  also  liable  (having  referred  to  cases  in  which  it 
is  held  that  the  liability  is  to  the  sender  only  in  England) 
to  the  person  to  whom  the  message  is  transmitted,  upon 
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delivery  thereof,  in  case  of  an  error  in  transmission 
attributable  to  the  fault  of  the  company,  when  the  error 
is  attended  with  damage  to  the  person  receiving  it;  refer- 
ring, in  support  of  the  proposition,  to  Big.  Torts,  277;  Big. 
Lead.  Cases  on  Torts,  619,  621,  and  several  adjudged  cases. 
Unquestionably,  the  same  liability  will  arise  when  the 
damage  results  from  an  erroneous  communication  of  the 
terms  of  a  dispatch. 

We  have  avoided  an  expression  of  opinion  upon  the 
numerous  other  exceptions  taken  at  the  trial,  and  will  only 
repeat  what  was  said,  in  substance,  in  Lassiter  v.  Tel,  Co,, 
supra,  in  reference  to  the  difficulties  incident  to  a  correct 
communication  of  intelligence  over  wires,  and  the  reason- 
ableness of  a  rule  which,  to  insure  entire  accuracy,  requires 
the  message  to  be  repeated:  *'The  electric  ticks  to  be 
given  at  one  end  of  the  line,  and  to  be  interpreted  and 
read  at  the  other,  are  not  articulate  sounds,  like  those  of 
the  human  voice,  and  much  more  liable  to  be  misunder- 
stood, and  the  individual  handwriting  of  the  sender  him- 
self and  his  meaning  may  be  misunderstood ; "  and  again, 
quoting  the  words  of  Chief  Justice  Bigelow:  "The  unfore- 
seen derangement  of  electric  apparatus,  a  breach  in  the 
line  of  communication  at  an  intermediate  point,  not  imme- 
diately accessible,  occasioned  by  accident  or  by  wanton- 
ness or  by  malice,  the  imperfection  necessarily  incident 
to  the  transmission  of  signs  or  sounds  by  electricity, 
which  sometimes  renders  it  difficult,  if  not  impossible,  to 
distinguish  between  words  of  like  sound  or  orthography, 
but  of  different  signification;  these,  and  other  similar 
causes,  the  effect  of  which  the  highest  degree  of  care  could 
not  prevent,  make  it  impracticable  to  guard  against  errors 
and  delays  in  sending  messages  to  distant  points." 

These  suggestions  point  strongly  to  the  reasonableness 
of  the  requirement  of  a  repeated  message,  by  which,  at  an 
inconsiderable  expense,  the  error  in  a  dispatch  would  be 
avoided,  and  that  the  company's  responsibility  should  be 
made  to  depend  upon  its  observance,  especially  when  the 
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cipher  form  is  adopted,  which  furnishes  to  the  operator  no 
means  of  ascertaining  its  import. 

But  for  the  errors  pointed  out,  the  judgment  must  be 
reversed,  and  a  new  trial  had  in  the  court  below. 

Error.  Venire  de  novo. 


Note. —  See  Iin>EZ  to  this  and  to  previous  Tolume,  titles  "  Umiting  Lia- 
biUty,"  "Damages." 

The  case  of  Laasiter  v.  W,  U,  Tel.  Co,,  cited  in  the  foregoing  opinion, 
was  overruled  in  Brown  v.  Poatal  Tel,  Cable  Co.,  Ill  N.  G. 

See  note,  vol.  1»  p.  108. 


Nusbaum  v.  The  Westebn  Ukion  Telegraph  CoMPAinr. 

Common  Ptecu  No,  4  of  Penntylvania^  January  S,  18S6, 

(42  Legal  Intelligencer,  16.) 

Error  in  telsgrah. — Contributory  neoligencb. 

A  telegram  as  delivered  to  the  addressee  contained  the  word  "ober."  It 
should  have  been  **obey."  The  addressee  interpreted  it  ''over/'  which 
made  nonsense  of  the  message.  Held,  that  he  was  guilty  of  negligence 
in  taking  no  step  to  acquire  the  correct  interpretation,  and  could  not 
recover  for  the  injury  sustained. 

Facts  stated  in  opinion. 

Mayer  Sulzberger^  for  plaintiff. 

B,  H,  Brewster  and  R.  M.  ScJiicJc^  for  defendant. 

Motion  for  rule  to  take  off  nonsuit. 

Opinion  by  Thayer,  P.  J. :  The  plaintiff,  who  is  a  dealer 
in  furs,  contracted  with  Shoyer  &  Co.  todeliver  to  thema  lot 
of  muskrat  skins.  The  price  of  the  article,  it  was  alleged, 
is  fixed  by  the  London  sales.  Such  a  sale  was  to  take 
place  on  a  Tuesday  ensuing  the  day  on  which  the  contract 
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was  made.  Slioyer  &  Co.,  anticipating  that  there  would 
be  a  rise  of  ten  per  cent.,  at  least  in  the  price  of  mnskrat 
skins,  agreed  to  pay  the  plaintiff  22  cents  a  piece.  If  prices 
went  higher,  then  the  plaintiff  was  to  receive  more  than  22 
cents,  and  Shoyer  &  Co.  were  to  inform  the  plaintiff  by 
telegraph  of  the  result  of  the  London  sales.  The  plaintiff 
went  to  Salisbury,  Maryland.  While  there  Shoyer  &  Co. 
sent  him  the  following  telegram  by  the  defendant's  line : 

**  March  23, 1881. 
"  To  Isaac  Nusbaum,  Salisbury,  Md. : 

*'  Obey  instructions  given  Sunday.    Rats  ten  higher.     Everything  else 
lower.  Q.  Shoyer  &  Co." 

The  message  as  transmitted  by  the  defendants  and  received 
by  the  plaintiff,  read, 

'*  Ober  instructions  given  Sunday.  Rates  ten  higher.  Everything  else 
lower.  G.  Shoyer  &  Co." 

The  plaintiff  alleged,  and  offered  to  prove,  that  he 
thought  the  word  ^^ober"  in  the  message  received  meant 
"over;"  that  he  interpreted  the  message  as  received  to 
mean  that  muskrat  skins  were  t«n  cents  higher  than  antici- 
pated, and  that  in  consequence  he  bought  2,800  skins,  giv- 
ing two  cents  a  skin  more  than  he  otherwise  would  have 
paid,  and  that  he  lost  in  consequence  $560.  The  offer 
being  objected  to,  was  rejected  by  the  court,  and  there 
being  no  other  evidence,  the  plaintiff  was  nonsuited. 

We  think  the  offer  was  rightly  refused.  The  message  as 
received  by  the  plaintiff  was  an  insensible  message.  He 
had  no  right  to  guess  that  the  insensible  word  "ober" 
meant  "  over,"  and  then  to  interpret  the  message  as  mean- 
ing that  muskrat  skins  had  advanced  ten  per  cent,  beyond 
the  anticipated  price  on  which  his  contract  was  based. 
When  he  received  an  insensible  message,  it  was  his  duty 
to  have  telegraphed  back  for  the  correct  message,  or  to  ask 
his  correspondent  the  meaning  of  it.  There  was  no  offer 
to  show  that  he  had  done  this.     lie  was  himself  guilty  of 
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negligence  in  assuming  to  act  upon  an  interpretation  of  tlie 
message,  which  was  totally  unwarranted  by  the  terms  in 
which  it  was  sent.  It  was  certainly  as  easy  to  gaess  that 
"ober"  meant  '*obey'^  as  to  guess  that  it  meant  "over." 
He  took  the  risk  of  his  own  false  interpretation,  and  can 
not  hold  the  company  responsible  for  his  own  negligence. 
Rule  refused. 


NOTB.— See  note  to  W,  U.  Tel,  Co.  v.  Landi8,po8t, 


The  Western  Union  Telegraph  Company  v.  Wilbert 

Richman. 

Ptnfuylvania  Supreme  Court,  Feb,  7,  JS87, 
(19  Weekly  Notes  of  Cases,  660.) 

ERBOB  m  TELEORAM.— UnRBPEATED  MESSAOB.—  RIOHT  OF  ADDBE8SEB. 

The  receiver  of  a  telegram,  altered  in  transmission,  who  by  reason  of  the 
alteration  has  acted  upon  it  to  his  loss,  can  recover  the  damages  he  has 
sustained  in  an  action  against  the  telegraph  company,  by  whose  negli- 
gence the  error  occurred. 

The  notice  printed  on  the  transmitting  blank  is  to  the  sender,  not  the 
addressee. 

In  absence  of  notice  upon  the  delivery  blank,  the  addressee  is  not  bound  by 
his  own  previous  information  of  the  custom  of  the  telegraph  company  to 
limit  their  liability  upon  unrepeated  messages,  nor  chargeable  with 
knowledge  that  the  message  delivered  to  him  was  imrepeated. 

In  such  a  case,  if  the  addressee  suspects  error  and  calls  the  attention  of  the 
delivering  agent  to  it,  who  informs  him  that  he  has  telegraphed  back 
and  been  answered  that  it  is  correct,  the  addressee  is  not  then  bound  to 
ask  that  the  message  be  repeated  again. 

The  negligence  of  the  company  is  prima  facie  established  by  proving  the 
alteration  of  the  message. 

Cases  of  this  series  cited  in  opinion :  Harris  v.  W.  U.  Tel,  Co.^  vol.  1, 
p.  839 ;  Aikin  v.  W.  U,  Tel,  Co.,  vol.  1,  p.  121 ;  W.  U.  TeL  Co.  v.  NeiU, 
vol.  1,  p.  852. 
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* 

Action  for  damages  for  error  in  tlie  transmission  of  a 
telegram. 
Opinion  by  Arnold,  J.,  discharging  rule  for  new  trial : 
The  plaintiff,  a  resident  of  Yorktown,  New  Jersey,  is  in 
the  business  of  store-keeping,  and  buying,  selling  and 
shipping  poultry.  In  the  month  of  October,  1884,  he 
wrote  to  A.  &  M.  Robbins,  poultry  dealers  in  the  city  of 
New  York,  inquiring  what  they  would  give  for  good  young 
turkeys,  and  received  thia  answer  by  telegraph : 

"  Form  No.  1,   )  West  Jebsey  Rahjioad  Company's 

**  Telegraph.     )  Teleoraph. 

"  From  New  York.  10-15-1884. 

«  For  WUbert  Miekman :  Thirty-three  cents  for  good  young  turkeys. 

*'  A.  &  M.  RoBBms.': 

When  the  plaintiff  received  this  message  from  the  oper- 
ator, he  said  to  him:  "Tom,  that  seems  high ;  haven't  you 
made  a  mistake?"  The  operator  replied:  ''I  thought  it 
was  high,  too,  and  I  asked  back  whether  they  meant  thirty- 
three,  and  they  said  *  Yes.' '' 

The  plaintiff  thereupon  went  out  into  the  adjacent 
country,  and  bought  2,900  pounds  of  turkeys  at  25  cents  a 
pound.  He  shipped  them  to  Messrs.  Robbins  on  October 
17,  1884,  bUling  them  at  33  cents  a  pound.  The  buyers 
delined  to  pay  that  price,  and  sent  on  the  pay  at  the  rate 
of  22  cents  a  pound,  which  was  the  amount  they  agreed  to 
pay.  The  cost  of  packing  and  shipping  to  New  York  was 
one  cent  a  pound,  so  that  the  actual  loss  which  the  plaint- 
iff sustained  was  four  cents  a  pound,  while  his  loss  of 
prospective  profits  wad  seven  cents  a  pound.  The  message 
which  the  Messrs.  Robbins  sent  was  plainly  written : 


"  THE  WESTERN  UNION  TELEGRAPH  COMPANY. 

'*Send  the  following  message  subject  ) 
to  the  terms  printed  on  the  back   >  Octobkr  15,  1885. 

hereof,  which  are  hereby  agreed  to.  ) 

"  To  WUbert  Richman^  Torktoum,  N.  J :    Twenty-two  cents  for  good 

young  turkeys.  A.  &  M.  Robbins. 

**0*Bbad  the  Notice  and  Agreement  on  the  Back  of  this  Blank. ..^*' 
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The  terms  were  substantially  that,  to  guard  against  mis- 
takes, the  sender  of  a  message  should  order  it  rei)eated  ; 
that  the  company  shall  not  be  liable  for  mistakes  in  any 
unrepeated  message,  nor  for  mistakes  in  any  repeated  mes- 
sage beyond  60  times  the  sum  received  for  sending  the 
same,  unless  specially  insured ;    and  that  no  employ6  of 
the  company  is  authorized  to  vary  the  foregoing.      The 
plaintiflf  also  testified  that  he  had  used  the  same  forms  in 
sending  telegrams,  and  that  he  had  them  in  his  store ;  that 
he  knew  that  Tom,  the  operator,  telegraphs  to  or  terminates 
at  Philadelphia,  and  supposed  that  he  asked  back  there ; 
that  was  what  he  (the  plaintiff)  understood  the  oi)erator  to 
mean,  although  he  did  not  give  it  a  thought  as  to  what 
place  the  operator  meant  when  he  said  that  he  had  asked 
back.     The  plaintiff  did  not  have  the  message  repeated  or 
make  any  effort  to  verify  the  dispatch,  other  than  the 
mqmry  above  mentioned. 

It  was  admitted  at  the  trial  that  the  defendant,  if  liable 
at  all,  is  liable  as  though  the  Yorktown  office  was  on  its 
own  line,  and  under  its  control,  and  the  operator  in  its 
employment.  The  defendant  offered  no  testimony,  where- 
upon the  jury  were  told  that  the  plaintiff  was  entitled  to 
recover  the  difference  between  the  amount  he  paid  for  the 
turkeys  and  cost  of  transportation  to  New  York,  26  cents 
a  pound,  and  what  he  received  for  the  turkeys,  22  cents  a 
pound — that  is,  4  cents  a  pound  on  2,900  pounds  ;  but  that 
he  was  not  entitled  to  recover  for  the  loss  of  any  prospec- 
tive profits. 

' '  Where  an  action  is  brought  for  the  loss  sustained  by 
acting  upon  a  telegram,  which,  owing  to  the  negligence  of 
the  agents  of  the  telegraph  company,  was  altered  or  in  any 
respect  untrue,  the  action  sounds  in  tort,  and  is  for  a  loss 
whoUy  different  from  that  which  the  sender  sustained 
through  the  non-performance  of  the  contract.  This  point 
is  settled  by  many  decisions.  It  will  be  sufficient  to  refer 
to  the  N.Y&  Washington  Tel.  Co.  v.  Dryhurg,  35  Pa.  St. 
R.  298,  and  Harris  t.  The  Western  Union  Tel.  Co.f  9 
Phila.  88,  for  a  decisive  statement  of  the  law  of  this  State 
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on  this  question.  Both,  of  these  cases  have  been  adopted 
by  courts  and  text-book  writers  to  such  an  extent  that 
they  may  well  be  relied  upon  in  similar  cases  as  decisive 
adjudications  of  the  law  in  this  respect.  The  action  is  not 
founded  upon  the  contract  but  upon  the  negligent  act  of 
the  company  in  altering  the  message,  thereby  entailing  a 
loss  upon  the  receiver.  The  law  is  otherwise  as  to  the 
receiver  in  England.  Playford  v.  Un.  King,  El.  Tel.  Co.^ 
L.  R.  4  Q.  B.  706. 

"  It  is  said,  however,  that  the  plaintiff,  by  his  former  use 
of  telegraph  blanks  and  keeping  them  on  hand,  had  notice 
of  the  regulation  of  the  company  requiring  messages  to  be 
repeated  to  secure  accuracy  and  indemnity  from  loss.  That 
point  may  be  conceded  so  far  as  the  sender  of  the  dispatch 
is  concerned,  and  it  was  so  ruled  in  Breese  v.  TTie  U.  8.  Tel. 
Co.,  48  N.  Y.  132 ;  but  I  have  not  been  able  to  find  any  ruling 
that  the  receiver  of  the  dispatch  is  so  affected.  Telegraph 
companies  recognize  this  difficulty,  and  to  avoid  it  usually 
deliver  the  message  on  a  form  which  states  that  the  com- 
pany transmits  and  delivers  messages  only  on  conditions 
limiting  its  liability,  which  conditions  have  been  assented 
to  by  the  sender,  and  informing  the  receiver  that  the  mes- 
sage is  an  unrepeated  message,  and  that  the  company  will 
not  hold  itself  liable  for  errors  or  delays  in  unrepeated  mes- 
sages. Otherwise  the  receiver  would  not  know  whether  the 
message  had  been  repeated  or  not.  There  was  no  such 
notice  in  the  form  used  in  delivering  the  erroneous  message 
to  the  plaintiff  in  this  case. 

''In  Ellis y.  The  American  Tel.  Co.,  13  Allen,  226,  it 
was  held  that  the  right  of  the  receiver  to  sue  the  company 
must  be  treated  as  a  right  derivative  through  the  sender, 
and  that  if  the  sender  has  no  right  to  complain,  because  of 
his  failure  to  order  the  message  to  be  repeated,  the  receiver 
can  not  sue.  In  AiMn  t.  The  W.  TT.  Tel.  Co.,  5  So.  Car. 
358,  it  was  held  that  an  express  stipulation  in  the  contract 
binds  the  receiver  as  well  as  the  sender,  and  this  was  followed 
in  The  W.  TT.  Tel.  Co.  t.  NetU,  57  Texas,  283.  Of  all  these 
cases  it  may  be  well  to  observe  that  while  the  claims  of  the 
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plaintiflfs  were  laid  in  tort,  yet  they  were  treated  and  dis- 
posed of  as  if  they  were  brought  upon  the  contract,  and 
that  they  are  at  variance  with  the  decision  of  the  Supreme 
Court  of  this  State  in  Dryburg'  s  case,  supra. 

''In  Sweatland  v.  The  III.  &  Miss.  Tel.  Co.,  27 Iowa,  433, 
the  action  was  brought  by  the  receiver,  but  the  sender  was 
his  agent,  and  consequently  the  contract  with  the  agent 
bound  the  principal,  and  the  same  may  be  said  of  Neill's 
case  in  Texas. 

"It  is  said  further,   that  the  plaintiff  knew  that  the 
dispatch  was  incorrect,  or  rather  that  he  had  suspicions  of 
its  correctness  which  put  him  upon  inquiry,  and  so  affected 
him  with  knowledge,  and  that  the  statement  of  the  operator 
that  he  had  asked  back  and  that  the  message  was  correct, 
did  not  relieve  the  plaintiff  from  the  duty  to  order  the  mes- 
sage to  be  repeated,  because  the  company' s  blanks  contain 
a  condition  that  no  employe  of  the  company  is  authorized 
to  vary  the  terms  of  the  agreement.    This  contention  wonld 
be  of  much  weight  if  the  action  had  been  brought  upon 
the  contract  and  the  company  was  an  insurer  of  the  correct- 
ness of  messages  transmitted  by  it.    Then,  there  being  no 
consideration  paid  for  the  insurance  or  for  repeating  the 
message,  the  plaintiff  would  have  no  right  to  complain. 
The  prime  object  of  the  agreement  is  to  secure  accuracy  in 
transmitting  the  dispatch ;  the  earning  of  a  premium  or 
pay  for  repeating  the  message  is  secondary.     ^Vhen  the 
plaintiff  asked  the  operator  if  the  message  was  correct,  and 
was  told  that  he  had  already  asked  back  and  that  they  said 
yes,  what  use  or  necessity  was  there  for  the  plaintiff  to  do 
the  vain  act  of  again  repeating  it  ?    That  would  be  re-rei)eat- 
ing  it,  and  the  question  naturally  arises :  When  is  repeating 
to  stop  ?    Had  the  operator  said  that  the  message  was  cor- 
rect without  saying  he  had  asked  back,  there  might  be 
aome  force  in  the  argument  of  the  defendant  that  the  mes- 
sage had  not  been  repeated,  and  that  the  operator  could  not 
waive  the  condition  requiring  its  repetition.    That  would 
have  been  a  waiver  of  the  condition,  but  saying  that  he  had 
Already  asked  back  was  not  a  waiver  of  it.     We  are  aware 
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that  the  Supreme  Court  of  Texas,  in  Neill's  case,  supra, 
ruled  that  in  an  action  ex  contractu  the  failure  to  require 
the  message  to  be  repeated  exonerated  the  company  from 
liability,  and  that  it  was  not  a  sufficient  excuse  for  the 
plaintiff  to  show  that  he  relied  upon  the  declaration  of  the 
operator  that  he  had  already  repeated  the  word  (which  was 
erroneous),  and  that  it  was  sent  as  he  delivered  it.  To  i)er- 
mit  this,  the  court  said,  would  be  to  allow  the  hearsay 
statement  of  the  operator  to  vary  the  terms  of  the  contract 
made  with  the  principal,  and  this,  not  only  without  con- 
sideration, but  by  retaining  the  consideration  agreed  upon 
for  the  guaranty  against  error.  This,  it  will  be  remembered, 
was  said'  in  a  case  where  the  relation  of  principal  and  agent 
existed  between  the  sender  and  receiver,  and  in  an  action 
ex  contractu.  How  the  operator  could  give  anything  but  a 
hearsay  statement  we  are  not  informed.  We  are  unwilling 
to  follow  that  reasoning  in  this  case. 

*'  In  an  action  against  a  telegraph  company  for  the  injury 
sustained  through  acting  upon  an  altered  message,  the 
plaintiff  establishes  prima  facie  the  negligence  of  the  com- 
pany, by  proving  the  difference  between  the  message  which 
the  company  was  employed  to  deliver  and  that  which  it  did 
deliver  to  him.  Gray  on  Communication  by  Telegraph, 
section  77,  and  cases  cited.  That  was  shown  in  this  case, 
and  no  legal  excuse  or  defense  being  offered  by  the  com- 
pany, the  verdict  for  the  plaintiff  was  right. 

''Rule  discharged." 

Judgment  having  been  entered  on  the  above  verdict,  the 
defendant  took  this  writ  assigning  for  error  the  charge  of 
the  court  aforesaid. 

Silas  W.  Pettit  {John  JR.  Mead  with  him),  for  plaintiff  in 
error. 

JV.  Du  Bois  Miller  ( hhn  Sparhawk,  Jr.,  with  him),  for 
defendant  in  error. 

Per  Curiam  :   The  uncontroverted  evidence  shows  the 
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company  was  guilty  of  negligence,  and  the  person  receiving 
the  dispatch  did  all  that  could  reasonably  be  required  of  a 
prudent  man.  The  notice  on  the  back  of  the  blank  was  to 
the  person  who  sent  the  message,  not  to  the  one  who 
received  it.    Judgment  affirmed. 


Note. — See  note  toneict  case. 

See  Index  to  this  and  to  previous  volume,  titles  "  Limiting  Liability, 
^'Receiver or  Addressee." 
See  notes,  vol.  1,  pp.  89,  68. 


*» 


The  Western  Union  Telegraph   Company  v.   J.   B. 

Landis  et  al. 

Penntylvania  Supreme  Court,  Feb.  6, 1888, 

(21  Weekly  Notes  of  Cases,  88.) 

Delay  of  telegram.— Damages.— Request  fob  befetition. 

Owing  to  a  mistake  in  transmitting  a  telegram,  the  addressee,  to  whom  it 
was  transmitted  by  his  agent,  sold  sheep  at  less  than  their  value.  In  aa 
action  against  the  telegraph  company,  held  that  the  measure  of  damages 
was  the  difference  between  the  value  and  the  selling  price. 

The  addressee  of  a  telegram  suspecting  error  requested  the  operator  to  ask 
the  sender  if  a  word  in  the  message  was  '*  six  "  or  *'  sixty.''  The  operator 
said  he  had  done  so  and  that  it  was  *'  six ; "  it  was  in  fact "  sixty.**  Heid^ 
that  this  was  a  sufficient  request  to  have  the  message  repeated. 

Error  to  Common  Pleas  No.  1  of  Philadelphia  county. 

Appeal  by  defendant  below,  from  a  judgment  in  an  action 
for  damages  for  error  in  a  telegram. 

The  plaintiffs  were  dealers  in  live  stock  in  West  Phila- 
delphia. Their  agent  at  East  Liberty,  having  bought  sheep 
for  them,  delivered  the  following  telegram  at  the  telegraph 
office  there  for  transmission : 
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"  East  L£BERTY,  Pa.,  April  27,  1882. 
"To  J.  B.  Landis,  Abattoir,  W.  Phila :  One  cost  six  half  two  wooled 
Texas  five  sixty  take  all  off  earnings.  H  Ebisman.' 

As  the  message  was  delivered  to  the  addressee  by  a  mes- 
senger of  the  company,  the  ''sixty"  was  changed  to  "six." 

The  addressee,  believing  there  was  a  mistake,  went  to 
the  telegraph  office  and  asked  the  operator,  as  the  plaintiff 
testified,  to  ask  the  sender  which  it  was;  to  which  the 
operator  replied:  "I  have  asked  him;  it  is  five  six." 
The  operator  testified  that  the  addressee  asked  him  if  it 
was  correct ;  that  he  went  to  his  key  and  asked  the  trans- 
mitting operator  if  it  was  "six,"  and  received  the  reply 
that  it  was,  which  he  told  Mr.  Landis. 

The  telegram  meant  that  the  sender  had  bought  one  car 
load  of  sheep  at  $6.50  per  hundred,  and  two  cars  of  Texas 
long- wooled  sheep  at  $5.60  per  hundred.  As  received  he 
understood  it  to  mean  $5.06  for  the  Texas  sheep,  and  he 
sold  them  before  they  arrived  at  $6.00. 

The  grounds  of  error  assigned  by  the  defendant  below 
in  addition  to  those  sufficiently  stated  in  the  opinion,  were 
the  following : 

4.  Charging  the  jury  bs  f oUows  : 

"The  operator  admits  that  they  asked  him  to  ask  back, 
and  he  told  them  he  had  asked  back.  What  more  one 
who  wants  a  message  repeated  can  do  is  hard  to  under- 
stand. All  you  can  ask  is  to  have  it  repeated.  A  citizen 
can't  know  by  what  route  his  message  was  sent.  The 
sender  has  no  mode  of  compeUing  a  repetition  to  originat- 
ing office.  If  the  receiver  of  the  message  asks  to  have  it 
repeated,  he  is  not  bound  to  know  how  it  is  done.  If  he 
asked  to  have  it  repeated,  that  was  all  he  is  bound  to  do. 
The  liability  of  defendant  is  complete.  It  is  beyond  dis- 
pute that  plaintiff  did  ask  to  have  the  message  repeated." 

6.  Refusing  to  charge  as  follows : 

"If  the  jury  find  that,  at  the  request  of  one  of  the 
plaintiffs,  the  receiving  operator  asked  back  as  to  the  cor- 
rectness of  the  message,  and  asked  only  to  the  ofljce  from 
which  he  had  received  the  message,  and  was  assured  that 
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the  word  in  the  copy  of  the  message  before  the  sending 
operator  was  'six,'  and  that  the  operator  so  informed  the 
plaintiff,  and  that  the  plaintiff  paid  nothing  for  this  ser- 
vice, these  facts  do  not  amount  to  a  rei)etition  of  the  mes- 
sage provided  for  in  the  contract  between  the  parties  and 
the  plaintiff. ' '  (6)  Refusing  to  charge  the  jury  as  requested 
in  the  following  point:  ''The  plaintiff  having  sold  sheep 
at  a  price  above  what  he  paid  for  them,  he  has  suffered  no 
loss,  and  can  recover  nothing  from  the  defendant." 

Rudolph  M.  Schick  {Benjamin  Harris  Brewster  with 
him),  for  plaintiff  in  error. 

Samuel  B.   Huey  {Josiah  JR.  Adams  with  him),    for 
defendant  in  error. 

The  Court  :  We  see  no  error  in  permitting  the  witness, 
Landis,  to  answer  the  question,  "Did  you  sell  the  sheep 
at  that  price  ?' '  The  sheep  had  been  sold  to  arrive  at  six 
dollars  per  hundred.  The  allegation  of  the  plaintiff  was 
that  they  had  been  sold  for  less  than  their  value  by  reason 
of  the  error  in  the  telegram,  and  he  claimed  to  recover  the 
difference  as  the  measure  of  damages.  The  defendant  com- 
pany could  not  have  been  injured  by  the  reply  of  the  wit- 
ness. 

The  second  assignment  does  not  appear  to  be  sustained 
by  an  exception,  and  is  moreover  without  merit.  Nor  do 
we  think  it  was  error  to  refuse  to  permit  the  defendant  to 
prove  by  the  witness  Shuster  the  practice  or  method  pur- 
sued by  the  company  in  regard  to  repeated  messages. 
What  either  party  did  or  omitted  to  do  upon  this  particular 
occasion  was  competent. 

The  fourth  assignment  alleges  error  in  the  charge  of  the 
court.  A  careful  examination  of  the  evidence  leads  us  to 
a  different  conclusion.  The  message  came  from  the  stock 
yards  near  Pittsburgh  to  Philadelphia.  When  delivered  at 
that  place  to  the  plaintiff  he  feared  there  was  a  mistake, 
and  went  at  once  to  the  office  of  the  company  and  asked 
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the  operator  to  wire  back  for  information.  The  witness 
said :  ' '  I  think  I  went  right  away  to  operator,  and  asked 
him  to  ask  Erisman  whether  it  was  'five  six*  or  'five 
sixty,' and  he  said,  *  I  have  asked  him.'  The  reason  he 
had  asked  was,  he  thought  it  was  funny  it  was  *five  six.' " 
This  was  substantially  uncontradicted.  The  plaintiff  could 
only  understand  from  it  that  the  operator  had  wired  back  to 
inquire  if  the  message  had  been  transmitted  correctly.  The 
fact  that  nothing  was  paid  for  this  service  is  not  important. 
Had  there  been  a  demand,  and  a  refusal  to  pay,  there  would 
have  been  more  force  in  the  point.  Aside  from  this,  the 
plaintiffs  had  a  current  account  with  the  company,  and  paid 
on  bills  rendered  on  stated  occasions. 

The  fifth  and  last  assignment  relates  to  the  measure  of 
damages.  The  court  was  asked  to  say  to  the  jury  that,  as 
the  plaintiff  had  sold  the  sheep  at  more  than  cost,  they  sus- 
tained no  damage.  This  the  court  declined  to  do,  and  in 
this  we  see  no  error.  The  plaintiffs  were  entitled  to  recover 
their  actual  loss.  This  is  the  rule  recognized  in  our  ovm 
case  of  United  States  Telegraph  Company  v.  Wenger^  65 
Penn.  262.  In  that  case  an  order  to  purchase  stocks  was 
sent  to  a  broker  in  New  York.  The  message  was  never 
delivered,  causing  a  delay  in  the  purchase  of  the  stock, 
which,  in  the  mean  time,  had  advanced  in  price.  The 
plaintiff  was  allowed  to  recover  the  difference. 

It  was  urged  by  the  plaintiff  in  error  that  the  telegram 
did  not  di&3lose  its  meaning  so  as  to  enable  the  operator  to 
understand  the  importance  of  its  correct  transmission,  and 
that  the  company  could  not  have  been  aware  of  the  extent 
of  their  responsibility  for  an  error.  Telegraph  Company 
V.  Wenger  was  cited  to  sustain  this  view.  That,  however, 
was  a  case  where  the  negligence  was  a  failure  to  deliver  the 
telegram.  Some  of  the  other  cases  cited  were  also  for 
delay  in  delivery.  It  seems  reasonable  that,  where  dam- 
ages are  claimed  for  mere  delay  in  delivery,  the  face  of  the 
telegram  ought  to  contain  something  to  put  the  company 
upon  its  guard.  A  delay  of  a  day,  or  even  a  few  hours, 
might  cause  a  heavy  loss.    But  the  case  in  hand  is  one  of 
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erroneous  transmission,  and  the  loss  was  by  reason  of  such 
error.  The  plaintiffs  were  receiving  daily,  and  sometiines 
several  times  daily,  telegrams  of  a  similar  character  regard- 
ing stock.  There  was  enough  upon  its  face  to  indicate  to 
the  operator  that  it  referred  to  sheep  to  be  shipped  to 
Philadelphia,  and  their  price. 

Judgment  affirmed. 

Opinion  by  Paxon,  J.;  Trunket,  J.,  absent. 


Note. —  See  Index  to  this  and  to  previous  volume,  titles  '*  TJmiHTig  Lia- 
bUity;"  "Damages." 

In  addition  to  this  and  the  preceding  case,  see  the  foUowing  cases  in 
vol.  1,  upon  the  liabilities  of  telegn^h  companies,  decic'ed  in  Pennsyl- 
vania: Harris  v.  W.  U,  Td.  Co.,  p.  87;  Fossmore  v.  W.  U.  TeL  Co., 
p.  168. 


Thomas  D.  Mabb  v.  Westebn  Union  Telegbaph 

Company. 

Supreme  Court  of  Tenneuee,  March  S,  1887, 

(85  Tenn.  629.) 

Duty  of  telegraph  companies.— Limitino  LiABnjTY.-— NiOHTiiBasAOB.— 

Damages. 

While  a  telegraph  company  is  not,  like  a  common  carrier  of  goods,  liable 
as  an  insurer,  its  duties  are  in  many  respects  similar  to  those  of  a  com- 
mon carrier ;  and  among  those  duties,  prescribed  by  statute  in  Tennes- 
see, is  the  duty  to  transmit  messages  correctly, 

A  stipulation  in  a  telegraph  blank,  limiting  the  liability  of  the  company 
for  damages  '*  from  whatever  cause  occurring,"  is  invalid  in  so  far  as  it 
purports  to  relieve  the  company  from  liability  for  its  own  negligence. 

The  substitution  of  the  word  ''  hundred  "  for  "  thousand  "  in  the  transmis- 
sion of  a  telegram  along  a  single  line,  of  which  the  instruments  and 
wires  are  in  proper  condition,  is  prima  facie  evidence  of  negligence. 

In  case  of  loss  caused  by  advance  of  values  of  stocks  during  the  period  of 
delay  of  a  telegram,  the  measure  of  damages  is  the  amount  of  such  rise ; 
but  plaintiff  cannot  recover  the  amount  of  rise  after  delivery,  the  loss 
being  then  due  to  his  own  act  or  failure  to  act. 
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Cases  of  this  series  cited  in  opinion  :  W.  U.  Td,  Co.  t.  Blanchard,  toI.  1, 
p.  404 ;  ManvilleY.  W.  U,  TeL  Co.,  vol,  1,  p.  93 ;  Tyler  v.  W.  U.  Td.  Co., 
vol.  1,  p.  14;  PoMmorc  V.  W.  U.  Tel.  Co.,  vol.  1,  p.  168;  Candeev.  W. 
U.  Td.  Co.,  vol.  1,  p.  99 ;  Grinndl  v.  W.  U.  Td.  Co.,  vol.  1,  p.  70 ;  W. 
U.  Td.  Co.  V.  Cohen,  vol.  1,  p.  670 ;  W.  U.  Td.  Co.  v.  Brown,  vol.  1, 
p.  461 ;  Bartlett  v.  W.  U.  Td.  Co.,  vol.  1,  p.  45 ;  W.  U.  Td.  Co.  v.  Fon- 
taine,  vol.  1,  p.  229:  Hibbard  v.  W.  V.  Td.  Co.,  vol.  1.  p.  62. 

Appeal  from  Circuit  Court,  Davidson  county. 
Action  for  damages.     Facts  stated  in  opinion. 

-51  C.  Maury  J  for  Marr. 

J.  C.  Bonner y  for  telegraph  company. 

LuBTON,  J. :  The  plaintiff,  a  banker  and  broker  doing 
business  in  Nashville,  delivered  to  the  agent  of  the  defend- 
ant company  a  message  to  be  transmitted  to  Messrs.  Pearl 
&  Co.,  New  York.  This  message  was  written  upon  the 
usual  form  or  blank  prepared  for  that  purpose  by  the 
defendant,  and  known  as  a  night  message.  As  delivered, 
it  was  as  follows : 

"Form  No.  45. 

"  THE  WESTERN  UNION  TELEGRAPH  COMPANY. 

''NiQHT  Message. 

"  The  business  of  telegraphing  is  subject  to  errors  and  delays,  arising 
from  causes  which  cannot  at  all  times  be  guarded  against,  including  some' 
times  negligence  of  servants  and  agents  whom  it  is  necessary  to  employ. 
Errors  and  delays  may  be  prevented  by  repetition,  for  which,  during  the 
day,  half-price  extra  is  charged  in  addition  to  the  full  tariff  rates. 

*•  The  Western  Union  Telegraph  Company  will  receive  messages,  to  be 
sent  without  repetition  during  the  night,  for  delivery  not  earlier  than  the 
morning  of  the  next  ensuing  business  day,  at  reduced  rates,  but  in  no  case 
for  less  than  twenty-five  cents  tolls  for  a  single  message,  and  upon  the 
express  condition  that  the  sender  will  agree  that  he  will  not  claim  damages 
for  errors  or  delays  or  for  non-delivery  of  such  messages  happening  from 
any  cause,  beyond  a  sum  equal  to  ten  times  the  amount  paid  for  transmis- 
sion, and  that  no  claim  for  damages  shall  be  valid  amless  presented  in 
writing  within  thirty  days  after  sending  the  message. 

"  Messages  wiU  be  delivered  free  within  the  established  free-delivery  limits 
of  the  terminal  office.  For  delivery  at  a  greater  distance  a  special  charge 
will  be  mode  to  cover  the  cost  of  such  delivery,  the  sender  hereby  guar- 
antying payment  thereof. 

VOL.   II — 46. 
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'*  The  company  will  be  responsible  to  the  limit  of  its  lines  only  for  mes- 
sages destined  beyond,  but  will  act  as  the  sender*s  agent  to  deliver  the  mes- 
sage to  connecting  companies  or  carriers  if  desired,  without  charge  and 
without  liability. 

".Tbob.  T.  Eckebt,  C^eneral  Manager,         NoBvm  Gbeen, 


Receiver's  No.  |  Time  Filed.  |  Check. 


**  Send  the  following  night  meMBoge  aiubject  to  the  above  terms,  which  are 
hereby  agreed  to : 

.188-. 

"To  Pearl  A  Co,,  Bankers,  16  Broad  St.,  New  York:  Buy  one  thaueand 
shares  Memphis  <fe  Charleston.  Thos.  S.  Mai^i^ 

Read  the  notice  and  agreement  at  the  top." 


This  message,  as  received,  read  as  follows  :     ""^  Buy  one 
hundred  shares  of  Memphis  <fe  Charleston,^ ^    This  number 
of  the  desired  shares,  they  being,  as  the  proof  shows,  of  the 
par  value  of  $25  each,  were  purchased  at  62  cents  upon  the 
dollar.     The  market  rose  rapidly  on  the  day  of  this  pur- 
chase, and  closed  at  about  67,  and  remained  at  about  that 
figure  the    day   following.     From  that  time    it  steadily 
advanced,  until  within  three  weeks  it  had  reached  the  price 
of  about  90  cents.     The  plaintiff  was  not  advised  of  the 
error  in  his  message  until  the  day  following  the  purchase 
of  the  100  shares,  but  he  did  not  renew  his  order  for  several 
days,  by  which  time  the  stock  had  made  a  further  advance, 
so  that  the  stock  actually  cost  him  about  $3,000  more  than 
it  would  have  cost  him  but  for  the  error  in  his  message. 

Plaintiff  instituted  suit  in  the  Circuit  Court  to  recover 
damages  upon  the  ground  of  the  negligence  of  the  defend- 
ant in  the  transmission  of  his  message. 

The  cause  was  tried  by  the  circuit  judge  without  a  jury, 
who  found  that  the  mistake  was  due  to  the  negligence  of 
the  agent  of  the  defendant  at  the  receiving  office  in  Nash- 
ville, but  that,  under  the  printed  regulations  of  the  com- 
pany contained  on  the  blank  used  by  plaintiff,  he  was 
limited  in  his  recovery  of  damages  to  a  sum  not  exceeding 
10  times  the  price  paid  for  transmission,  which  was  30 
cents ;  and  he  accordingly  gave  judgment  for  only  $3. 
Prom  this  there  is  an  appeal. 
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The  commission  of  referees  report  that  the  stipulations  or 
agreement  contained  in  the  printed  blank  are  invalid  in  so 
far  as  they  limit  the  recovery  of  plaintiff  for  damages 
resulting  from  the  negligence  of  the  defendant  or  its  ser- 
vants. They  therefore  recommend  judgment  here  for  the 
difference  between  the  market  value  of  900  shares  on  the 
day  the  message  was  received  and  its  value  on  the  next  day. 
Exceptions  open  the  case  for  our  consideration. 

The  evidence  shows  that  this  message  was  written  plaiQly 
and  distinctly.  The  blunder  was  undoubtedly  the  result  of 
the  careless  and  negligent  misreading  of  the  dispatch  by 
the  operator  whose  duty  it  was  to  transmit  this  message 
from  the  receiving  office.  The  line  between  Nashville  and 
Cincinnati,  the  point  to  which  it  w;as  sent  to  be  repeated  to 
New  York,  was  a  continuous  one.  The  instruments  in  use 
at  both  offices  are  shown  to  have  been  in  good  repair,  and 
the  line  uninterrupted.  No  atmospheric  or  other  electrical 
disturbance  is  attempted  to  be  shown  as  having  affected  the 
correct  transmission  of  the  message  if  it  had  been  correctly 
started.  Yet  this  message  reached  Cincinnati  as,  * '  buy  one 
hundred  shares,"  etc.  The  word  ^^ thousand^ ^  had  been 
converted  into  '  *  hundred, ' '  No  effort  to  account  for  this 
has  been  made.  It  is  clear,  in  such  case,  that  this  blunder 
waa  made  by  the  transmitting  operator  at  the  receiving 
office.  The  message  was  either  wilfully  missent,  or  was  the 
result  of  the  negligent  misreading  of  the  operator.  If 
started  right,  it  is  not  pretended  that  it  would  not  have 
reached  the  repeating  office  correctly.  At  least  no  effort 
has  been  made  to  account  for  such  a  noticeable  change 
of  one  word  into  another  so  entirely  different,  over  a  con- 
tinuous line  of  wire,  when  the  instruments  and  wire  were  in 
repair,  and  efficient,  by  any  cause  not  within  the  control  of 
the  defendant. 

The  trial  judge  and  the  commission  of  referees  concur  in 
finding  that  the  mistake  was  due  to  negligence  of  the 
transmitting  operator  at  Nashville.  In  this  finding  we 
have  no  doubt  they  were  correct. 

What  damage  shall  the  plaintiff  recover  ?    The  defend- 
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ant  company  insist  that  the  stipulation  tlponthe  face  of  the 
blank  form  nsed  and  signed  by  the  plaintiff,  "that  the 
sender  will  not  claim  damages  for  errors  or  delays  or  non- 
delivery of  such  message,  happening  from  any  cause^ 
beyond  a  sum  equal  to  ten  times  the  amount  paid  for  trans- 
mission," is  a  reasonable  and  binding  agreement,  by  which 
the  recovery  is  limited  even  where  the  damage  was  the 
result  of  negligence.  It  must  be  assumed  that  the  plaintiff 
knew  of  the  terms  and  conditions  contained  upon  the 
printed  blank  on  which  he  wrote  his  message.  His  denial 
of  actual  knowledge  cannot  avail  him,  for  it  was  his  own 
fault  if  he  is  ignorant.  He  is  estopped  to  say  that  he  was 
not  aware  of  the  agreement  and  regulations  on  the  blank 
signed  and  used  by  him.  Dillard  v.  Louisville  &  Nashville 
Railroad  Co.^  2  Lea,  288. 

Assuming,  therefore,  that  the  plaintiff  assented  to  the 
conditions  contained  in  the  agreement  under  which  this 
message  was  sent,  we  reach  the  question  as  to  the  validity 
of  any  agreement  by  which  the  defendant  company  seeks 
to  relive  itself  from  full  liability  for  all  the  consequences  of 
its  own  negligence,  or  that  of  its  agents  and  servants.  The 
question  presented  is  of  the  greatest  importance,  and  in 
this  State  is  wholly  undecided.  We  have  had  the  benefit 
of  very  full  and  very  able  arguments  from  the  opposing 
counsel,  and  their  industry  and  learning  have  been  of  the 
greatest  aid  to  us  in  arriving  at  a  conclusion.  The  science 
of  telegraphy  is  of  such  recent  discovery  that  the  courts 
have  had  some  difficulty  in  settling  upon  the  principle  of 
law  applicable  to  the  relations  of  telegraph  companies  to 
the  public.  Some  of  the  earliest  cases  held  that  they  were 
common  carriers,  and  that  the  principle  of  law  applicable 
to  such  carriers  applied  equally  to  them ;  or,  at  least,  if 
not  strictly  common  carriers,  that  they  were  governed  by 
the  same  law.  MacAndrew  v.  Electric  Telegraph  Co.j  17 
C.  B.  3 ;  Parks  v.  Alta  California  Telegraph  Co.^  13  Cal. 
422. 

Common  carriers,  by  the  common  law,  were  held  liable, 
not  only  for  losses  occurring  through  their  negligence,  but 
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for  loss  occurring  through  any  cause  other  than  from  the 
act  of  Gtod  or  the  public  enemy .  This  extraordinary  degree 
of  responsibility,  making  them  liable  as  insurers,  was 
founded  upon  public  x)olicy.  Their  existence  was  of  the 
utmost  importance  to  the  public ;  and,  when  once  estab- 
lished, the  employment  of  them  by  the  general  public  was 
deemed  a  necessity.  The  unlimited  opportunities  offered 
them,  by  their  exclusive  possession  of  freight,  by  negligence 
or  collusion  or  fraud  to  damage,  delay,  or  rob,  with  prac- 
tical immunity  from  detection,  is  stated  to  be  the  reason 
why  consideration  of  public  policy  demanded  so  high  a 
degree  of  liability.  These  reasons  do  not  exist  in  regard 
to  telegraph  companies.  They  are  not  in  any  sense  carriers 
of  goods.  They  do  not,  therefore,  have  any  exclusive  posses- 
sion of  goods,  and  the  reasons  which  make  a  carrier  an 
insurer  of  the  safe  delivery  of  goods  intrusted  to  him  are 
manifestly  not  applicable  to  one  whose  business  is  to  trans- 
mit, by  means  of  electricity,  intelligence,  and  not  goods.  It 
is  therefore  well  settled  that  they  are  not  common  carriers, 
by  the  almost  unbroken  current  of  authority.  It  can 
hardly  be  said  that  they  are  bailees  in  any  true  sense,  inas- 
much as  they  are  not  intrusted  with  goods  for  any  purpose, 
either  carriage,  use,  or  repair.  They  have  been  called 
common  carriers  of  messages  or  intelligence ;  but  this, 
while  appropriately  designating  both  their  public  character 
and  the  business  they  undertake,  does  not  necessarily  bring 
them  within  the  law  applicable  to  a  carrier  of  goods. 

There  is,  however,  much  analogy  between  the  common 
carrier  and  the  telegraph  company.  Both  are  in  the  exer- 
cise of  a  quasi  public  occupation,  and  both  have  by  the 
public  conferred  upon  them  valuable  franchises,  and  both 
may  and  do  invoke  the  high  prerogative  of  exercising 
the  State's  right  of  eminent  domain.  The  obligation 
to  serve  the  public  without  discrimination,  and  for  reason- 
able charges,  is  imposed  upon  both  occupations.  The  use 
of  the  facilities  afforded  by  telegraph  companies  has  become 
as  much  of  a  public  necessity  as  were  common  carriers  at 
the  same  relative  stage  of  development.     It  may,  indeed, 


726  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Marr  v.  Telegraph  Ck>. 


be  said  that,  both  commercially  and  socially,  the  telegraph 
line  is  now  a  public  necessity.  By  statute  law  in  this  State, 
the  public  nature  of  the  occupation  of  telegraph  companies 
is  fully  recognized.  They  are  given  the  right  to  set  up 
their  lines  along  the  public  roads  and  streets.  They  may 
appropriate  private  property  to  their  use  by  the  exercise  of 
the  right  of  eminent  domain  upon  the  terms  of  the  statute. 
They  are  required  to  give  preference  to  public  messages  in 
time  of  war  or  civil  commotion,  or  when  the  arrest  of  crimi- 
nals is  sought.  They  are  required  to  transmit  messages  in 
the  order  of  their  delivery,  correctly^  and  without  unrea- 
sonable delay.  They  are  required  to  receive  and  transmit 
messages  from  other  telegraph  companies.  The  wilful 
injury  of  their  lines  is  made  a  misdemeanor.  Their  occu- 
pation is  therefore,  in  every  sense,  deemed  as  much  of  a 
public  character  as  that  of  the  common  carrier.  Code  (M. 
&V.),  §§1536-1548. 

In  view,  therefore,  of  the  great  importance  their  business 
is  to  the  public,  and  the  necessity  the  public  is  under  of 
employing  them,  it  is  clear  that  they  must  be  held  to  a  degree 
of  diligence  commensurate  with  the  employment  they  have 
undertaken.  We  do  not  think,  in  view  of  the  novel  and 
peculiar  character  of  the  business  conducted  by  them,  that 
they  can  or  ought  to  be  held  liable  as  insurers.  It  is,  however, 
equally  clear  that  considerations  of  public  policy  demand 
that  they  shall  be  held  responsible  for  a  very  high  degree  of 
diligence.  In  this  State  it  has  been  held  that  a  conmion 
carrier  may,  by  special  contract,  based-  on  a  sufficient  con- 
sideration, limit  his  common-law  liability,  but  that  he  can 
not  stipulate  for  exemption  for  the  consequences  of  his  ovm 
negligence^  or  that  of  his  servants.  Dillard  Bros.  v. 
Louisville  &  Nashville  Railroad  Co.^  2  Lea,  288;  Coward 
V.  East  Tennessee^  Virginia  and  Georgia  Railroad^  16 
Lea,  224. 

This  inability  to  contract  against  his  own  negligence  is 
based  upon  the  ground  that  ''  he  exercises  a  public  employ- 
ment, and  that  diligence  and  good  faith  in  the  discharge  of 
his  duties  are  essential  to  the  public  interest,  and  public 
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policy  forbids  that  he  should  be  relieved  by  special  agree- 
ment from  that  degree  of  fidelity  and  diligence  which  the 
law  has  exacted  In  the  discharge  of  his  duties."  Coward 
V.  Mast  Tennessee^  Yirgiaia  and  Oeorgia  Railroad^  16 
Lea,  229. 

The  same  reasons  which  make  void  the  contracts  of  a 
common  carrier  by  which  he  seeks  to  be  wholly  exempt 
from  the  consequences  of  his  own  negligence,  or  that  of  his 
servants,  apply  with  equal  force  to  similar  agreements,  con- 
tracts, or  stipulations  or  rules  or  notices,  by  which  a  tele- 
graph company  seeks  immunity  from  all  responsibility  for 
its  negligence.  The  great  weight  of  the  decided  cases 
clearly  establishes  this  proposition.  Sweatland  v.  Illinois 
(ft  Mississippi  Telegraph  Company^  27  Iowa,  432 ;  Tele- 
graph Company  v.  Grlswold,  37  Ohio  St.  301;  ManviUe 
T.  Telegraph  Company^  37  Iowa,  214 ;  Oraham  v.  Tele- 
graph Company  J  1  Cal.  230  j  Blanchard  t.  Telegraph 
Company,  68  Ga.  299 ;  Tyler  t.  Telegraph  Company , 
60  111.  421, 74  Ql.  168 ;  U.  S.  Telegraph  Company  w.  Wmger, 
55  Penn.  St.  262 ;  True  v.  Telegraph  Company^  60  Me.  9 ; 
Passmore  t.  Telegraph  Com^pany,  78  Pa.  St.  238  ;  Can- 
dee  V.  Telegraph  Com^pany,  34  Wis.  471. 

But  it  is  insisted  that  if  it  be  conceded  that  a  telegraph 
company  can  not  by  contract  exempt  itself  absolutely  from 
aZl  liability  for  negligence,  yet  that  it  may,  for  a  sufficient 
consideration,  limit  its  liability  to  a  certain  pecuniary 
amount,  where  various  grades  of  liability  are  offered,  includ- 
ing full  responsibility,  and  at  various  rates  of  charge.  In 
the  case  now  under  consideration  the  defendant  company 
offer  in  evidence  the  terms  and  conditions  upon  which  they 
send  messages  other  than  the  half-rate  night  message. 
These  stipulations  are  contained  upon  the  usual  blanks 
furnished  for  day  messages,  and  are  as  follows : 

**  Form  No.  2.  ---* 

"  THE  WESTERN  UNION  TELEGRAPH  COMPANY. 
"  AH'  messages  taken  by  this  company  are  subject  to^he  following  terms : 
'*  To  guard  against  mistakes  or  delays, the  sender  of  a  message  should  order 

it  repeated ;  that  is^telegraphed  back  to  the  originating  office  for  comparison. 
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For  this  one-half  the  regular  rate  is  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  following  message  and  this  company,  that  said 
company  shall  not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  any  unrepeated  message,  whether  happen- 
ing by  negligence  of  its  servants,  or  otherwise,  beyond  the  amount  received 
for  sending  the  same ;  nor  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  any  repeated  message,  beyond  fifty  times 
the  sum  received  for  sending  the  same,  unless  especially  insured ;  nor  in  any 
case,  for  delays  arising  from  any  unavoidable  interruption  in  the  working^ 
of  its  lines,  or  for  errors  in  cipher  or  obscure  messages.  And  this  company- 
is  hereby  made  the  agent  of  the  sender,  without  liability,  to  forward  any 
message  over  the  lines  of  any  other  company  when  necessary  to  reach  its 
destination. 

*' Correctness  in  the  transmission  of  messages  to  any  point  on  the  lines 
of  this  company  can  be  insured  by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  ])ayment  of  premium  thereon  at  the  following  rates, 
in  addition  to  the  usual  charge  for  repeated  messages,  viz.:  One  per  cent, 
for  any  distance  not  exceeding  1,000  miles,  and  two  i)er  cent,  for  any 
greater  distance.  No  employe  of  the  company  is  authorized  to  vary  the 
foregoing. 

*^  No  responsibility  regarding  messages  attaches  to  this  company  until 
the  same  are  presented  and  accepted  at  one  of  its  transmitting  ofiices ;  and 
if  a  message  is  sent  to  such  office  by  one  of  the  company's  messengers,  he 
acts  for  tliat  purpose  as  the  agent  of  the  sender. 

*'  Messages  will  be  delivered  free  within  the  established  free-delivery 
limits  of  the  terminal  office.  For  delivery  at  a  greater  distance  a  special 
charge  will  be  made,  to  cover  the  cost  of  such  delivery. 

**  The  company  will  not  be  liable  for  damages  in  any  case  where  the 
claim  is  not  presented  in  writing  within  sixty  days  after  sending  the 
message. 

"Thos.  T.  Eckert,  OenercU  Manager,         Nobvin  Qreen,  President 


Receiver's  No.  |  Time  Filed.  |  Check. 


*'Send   the  following  message,  subject  to  the  above  terms,  which   are 
hereby  agreed  to : 

,  188~." 

If  it  be  assumed  that  the  plaintiff  in  this  case  was  offered 
a  choice  of  terms  upon  which  he  might  send  his  message, 
and  that  he  selected  the  night  message  contract  by  pref- 
erence, we  are  then  called  upon  to  determine  whether  the 
regulations,  rules,  and  stipulations  under  which  the  com- 
pany propose  to  do  business  for  the  public  are  just  and  rea- 
sonable limitations  upon  the  responsibility  imposed  upon 
them  in  the  absence  of  agreements  and  contracts.     The 
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courts  of  many  of  the  States  of  this  Union  have  held  that 
a  common  carrier  cannot,  by  any  description  of  contract, 
rule,  or  regulation,  limit  his  responsibility  for  full  damages 
resulting  from  his  own  negligence,  or  that  of  his  servants 
or  agents.  Southern  Express  Company  v.  Moon^  39  Miss. 
-822  ;  United  States  Express  Company  v.  Backman^  28  Ohio 
St.  144 ;  Blacky.  Ooodrich  Transfer  Company^  66  Wis.  319  ; 
Chicago^  St.  Louis  <fe  JYeio  Orleans  Bailroad  Company  v. 
AbleSj  60  Miss.  1017 ;  Kansas  City  Bailroad  Company  v. 
Simpson^  30  Kan.  645 ;  Moulton  v.  St.  Paul  Bailroad  Com- 
pany j  31  Minn.  85.  And  this  is  probably  the  law  as  settled 
in  this  State.  Coward  v.  Bast  Tennessee^  Virginia  and 
Georgia  Bailroad  Company,  16  Lea,  226. 

But,  on  the  other  hand,  many  very  respectable  courts, 
including  the  Supreme  Court  of  the  United  States,  have 
held  that  "  where  a  contract  of  carriage  is  fairly  made  with 
a  railroad  company,  agreeing  on  a  valuation  of  the  property 
carried,  with  the  rate  of  freight  based  on  the  condition  that 
the  carrier  assumes  liability  only  to  the  extent  of  the  agreed 
valuation,  even  in  case  of  loss  or  damage  by  the  negligence 
of  the  carrier,  the  contract  will  be  upheld  as  a  proper  and 
lawful  mode  of  securing  a  due  proportion  between  the 
amount  for  which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  himself  against 
extravagant  and  fanciful  valuations."  Bart  v.  Pennsyl- 
vania Bailroad  Company,  112  U.  S.  331. 

In  the  latter  case  the  court  say  that  the  test  to  which 
every  limitation  of  the  common-law  liability  of  the  car- 
rier should  be  subjected  is  ^Hts  jv^t  and  reasonable 
character.^^ 

If  it  be  assumed,  for  we  do  not  determine  this  question, 
that  a  telegraph  company  may  by  fair,  just  and  reasonable 
regulations,  limit  the  amount  of  damages  to  which  it  may 
be  subjected  by  reason  of  negligence,  then  will  the  terms 
and  conditions  upon  which  this  company  propose  to  con- 
duct its  business  stand  the  test  of  justness  and  reasonable- 
ness. It  must  at  the  outset  be  conceded  that  a  telegraph 
company,  like  a  common  carrier,  must  offer  to  do  the  busi- 
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ness  of  the  public  subject  to  ordinary  liability  for  negligence, 
upon  terms  fair  and  reasonable ;  and  that  if  it  does  not  do 
this,  it  does  not  offer  a  choice  of  terms,  and  cannot  escape 
full  responsibility,  even  upon  the  view  of  the  law  contained 
in  the  case  of  Ilart  v.  Pennsylvaina  Railroad  Company. 

Now,  upon  an  examination  and  analysis  of  the  terms 
contained  in  both  the  day  and  night  message  blanks  of  the 
defendant  company,  we  find : 

First.  That,  in  the  usual  day-message  contract,  they 
stipulate  for  immunity  from  all  damages  for  error  or  delay 
in  an  unrepeated  message  beyond  the  price  paid  for  the 
transmission  of  the  message. 

Second.  If  the  message  be  repeated,  they  contract  against 
liability  beyond  50  times  the  toll  paid. 

Third.  They  offer  to  insure  the  correctness  of  trans- 
mission,  except  errors  in  cipher  or  obscure  messages,  and 
damage  from  unavoidable  interruption  of  lines  upon  pay- 
ment of  price  of  a  repeated  day  message,  and  a  premium  of 
1  per  cent,  on  an  agreed  amount  of  risk  if  under  1,000 
miles,  and  2  per  cent,  if  over  this  ;  but  such  insurance  must 
be  by  a  contract  in  writing. 

Fourth.  They  offer  to  send  unrepeated  messages  at  night 
for  delivery  next  business  day,  at  half  usual  day  rate,  on 
condition  that  they  shall  not  be  responsible  for  damages 
for  a  sum  in  excess  of  10  times  the  cost  of  transmission. 

Now,  to  send  the  message  the  plaintiff  desired  to  send,  as  a 
night  message,  he  was  required  to  pay  30  cents.  But  the 
defendant  contracted  against  responsibility  even  for  its  own 
negligence  beyond  the  sum  of  three  dollars.  Looking  alone 
at  the  printed  notices  and  rules,  no  proposition  is  made  for 
repeating  such  a  message.  But  the  agent  says  that  it 
would  have  been  repeated  if  he  had  desired.  Of  this  Marr 
had  no  notice  whatever.  On  the  contrary,  the  printed  rules 
and  regulations  clearly  imply  that  a  night  message  will  not 
be  repeated.  If  he  had,  instead  of  sending  a  night  mes- 
sage, sent  an  ordinary  day  message,  without  repeating, 
then  the  toll  would  have  been  60  cents  ;  but  to  do  this  he 
is  forced  to  assent  that  he  shall  not  be  allowed  damages 
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for  errors  committed  through  even  the  negligence  of  the 
company,  a  sum  in  excess  of  60  cents — the  price  of  trans- 
mission. If  he  has  the  meesage  rei)eated,  and  pays  for 
this  30  cents  more,  the  defendant  still  requires  that  he 
shall  agree  to  release  them  from  all  liability  beyond  50 
times  the  toll  paid,  a  sum  in  itself  trivial  compared  with 
the  injury  really  sustained  by  him  in  this  instance. 

If  he  make  what  defendants  call  a  contract  of  insurance, 
he  must,  in  addition  to  the  price  of  the  repeated  message— 
90  cents — pay  a  premium  of  1  per  cent,  upon  an  agreed 
amount  of  risk.  The  real  consequences  of  an  error  in  send- 
ing a  commercial  dispatch  of  the  character  of  the  one  in 
question  would  be  difficult  to  estimate  in  advance.  But, 
if  an  estimate  in  accord  with  the  very  least  damage  that 
did  in  fact  occur  had  been  fixed,  he  would  then  have  had 
to  pay,  in  addition  to  the  90  cents,  a  premium  of  not  less 
than  $11.  If  he  pays  even  this  exorbitant  sum — $11.90 — ■ 
he  then  obtains  for  that  nothing  more  than  an  agreement 
that  the  company  will  be  responsible  for  its  own  acts  of 
negligence  to  the  extent  of  the  agreed  amount  of  risk.  The 
exceptions  out  of  the  so-called  contract  of  insurance  leave, 
in  substance,  nothing  more  than  the  liability  imposed  by 
law  for  negligence,  in  the  absence  of  any  limitation  by 
agreement. 

Now,  when  we  consider  that  the  business  of  telegraphy 
is  practically  a  monopoly,  and  that  there  is  in  fact  no  real 
competition  for  the  business  of  the  public,  and  the  other 
fact,  that  the  use  of  the  facilities  afforded  by  such  companies 
has  become  a  matter  of  social  and  commercial  necessity, 
we  can  readily  see  that  the  public  are  under  a  species  of 
coercion  to  assent  to  whatever  conditions  such  companies 
choose  to  impose.  Practically  the  scale  or  graded  charges 
offered  by  this  company  aflford  no  real  choice  of  terms. 
The  price  at  which  they  propose  to  send  messages  subject 
to  ordinary  legal  liability — the  insurance  proposition — is 
so  grossly  in  excess  of  the  cost  of  service,  when  compared 
to  the  terms  offered  for  service  without  such  liability  that 
we  do  not  hesitate  to  say  that  the  conditions  limiting  the 
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liability  of  tliis  company  for  negligence,  are  not  fair,  just 
or  reasonable  and  are  void  as  against  puDiic  policy.     They 
constitute,  taken  together,  but  an  artful  arrangement  and 
device  by  which  the  consequences  ol  their  own  negligence 
is  thrown  upon  the  shoulders  of  f heir  customers,  and  they 
are  enabled  to  conduct  business  with  no  responsibility, 
beyond  that  of  the  most  trivial  character,  for  their  cwn 
want  of  due  care.    The  terms  upon  which  they  do  assume 
full  liability  are  so  arranged,  and  so  exorbitant  as  probably 
never  to  be  called  into  use.    We  do  not  mean  to  decide 
that  it  is  not  in  the  power  of  such  a  company  to  graduate 
their  charges  in  some  sort  of  proportion  to  the  responsi- 
bility and  risk  incurred.    We  are  not  insensible  to  the  fact 
that  public  policy  as  much  demands  that  liberty  of  contract 
shall  be  preserved  as  that  unjust  and  unreasonable  limita- 
tions shall  be  held  void.    But  we  do  hold  that,  under  the 
printed  notices,  regulations  and  stipulations  of  this  defend- 
ant, it  did  not  propose  to  do  the  business  of  the  public  upon 
the  terms  imposed  by  law, —  of  responsibility  for  its  own 
negligence  or  that  of  its  servants  —  for  a  reasonable  and  just 
compensation,   and  that,  therefore,  these  limitations  con- 
tained in  the  agreement  under  which  the  message  was  sent, 
under  any  view  of  the  power  of  the  company  to  limit  its 
liability  for  its  own  negligence,  were  invalid,  in  so  far  as 
the  damage  was  a  result  of  the  negligence  of  the  defendant 
or  its  servants. 

In  reaching  this  conclusion  we  have  given  due  considera- 
tion to  the  opinions  of  the  courts  of  last  resort  in  other 
States.  We  have  found  much  conflict  ui)on  some  of  the 
questions  involved  in  suits  of  this  character,  but  we  have 
examined  all  the  leading  reported  cases,  and  we  can,  in 
main,  concur  in  the  statement  of  Judge  Billon,  who  said  : 
*'  We  have  examined  all  the  leading  cases  known  to  have 
been  decided  in  respect  to  this  subject  [exemption  from  lia- 
bility for  negligence],  and  have  not  found  one  holding, 
when  this  subject  was  the  exact  point  in  judgment,  that  ©He 
ordinary  printed  conditions  as  to  repeating  messages  have 
the  effect  to  release  the  company  from  mistakes  caused  by 
its  own  want  of  ordinary  care."     Sweailand  v.  Illinois  & 
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Mississippi  Telegraph  Company^  27  Iowa,  432. 

The  case  of  Grinnell  v.  W*  U.  Tel.  Company,  113  Mass. 
299,  is  a  case  decided  since  the  opinion  of  Judge  Dillon, 
and  is  not,  of  course,  included  in  his  criticism. 

The  MacAnd/rev)  case,  cited  as  an  authority  for  the 
proposition  that  a  telegraph  company  may  contract  against 
its  own  negligence,  and  so  cited  in  many  subsequent  cases, 
can  hardly  be  regarded  as  an  authority ;  for  it  was  an 
English  case,  and  is  based  upon  the  English  doctrine  that  a 
common  carrier  may  contract  against  his  own  negligence, — 
a  doctrine  nowhere  sustained  in  this  country,  except  per- 
haps the  State  of  New  York.  MacAndrew  v.  Electric  Tel. 
Co.,  17  C.  B.  3. 

The  case  of  TT.  U.  Telegraph  Co.  v.  CareWy  15  Mich.  626, 
was  a  case  involving  no  negligence  of  the  company  sued. 
The  error  occurred  on  the  line  of  a  connecting  but  inde- 
pendent company,  and  the  court  held  that  the  stipulation 
that  the  receiving  company  should  not  be  responsible  for 
mistakes  committed  upon  other  lines  was  reasonable  and 
valid. 

The  case  of  Bllis  v.  Telegraph  Company,  13  Allen 
(Mass.),  226,  did  not  involve  the  fact  of  negligence  ;  for  the 
court  held  that  no  negligence  was  proven. 

The  case  of  Camp  v.  TT.  U.  Telegraph  Company,  1  Mete. 
(Ky.)  164,  was  a  suit  upon  the  contract  to  transmit  as  con- 
tained in  the  agreement  under  which  the  message  was  sent. 
The  petition  did  not  charge  negligence,  and  consequently  the 
case  is  not  an  authority  for  the  proposition  that  they  may 
contract  against  negligence. 

The  conclusions  which  we  have  reached  as  to  the  effect  of 
stipulations  contracting  against  negligence  has  the  support 
of  text  writers  of  eminence  and  ability.  The  distinguished 
Judge  Redfield,  in  commenting  on  the  MacAndrew  case, 
before  cited,  says  in  this  case : 

"A  query  is  made  how  far  the  company  in  such  case- 
[exempting  itself  from  liability  unless  message  is  repeated] 
win  be  responsible  for  gross  negligence.  We  think  there 
ought  to  be  no  doubt  in  regard  to  the  responsibility  of  the 
company  in  such  cases  for  even  ordinary  negligence,  and 
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the  whole  extent  to  which  such  a  condition  should  be  held 
to  qualify  the  responsibility  of  the  company  is  that  it  wiD 
not  be  held  absolutely  responsible  as  an  insurer  of  the  accu- 
racy of  transmitting  messages  unless  repeated  and  paid  for 
as  such."     2  Red.  Railways  (3d.  ed.),  244. 

He  repeats  the  same  views  in  his  work  on  Carriers,  sec- 
tions 652,  661. 

Gray  on  Telegraphic  Communications,  a  work  wholly 
devoted  to  the  questions  concerning  telegraphic  companies, 
throws  the  weight  of  his  opinion  against  the  validity  of 
contracts  to  any  extent  limiting  liability  for  negligence  as 
contrary  to  public  policy.  Sections  50-62,  and  authorities 
cited. 

We  recognize  the  full  force  of  the  reasoning,  as  well  as 
of  the  great  reputation,  of  the  judge  deciding  the  case  of 
G^rinnell  v.  TF.  U,  Telegraph  Company,  113  Mass.  299, 
but  we  can  not  concur  with  him  that  these  agreements  are 
valid  as  relieving  the  company  from  ordinary  negligence. 
He,  however,  does  not  hesitate  to  doubt  whether  they 
could  be  held  as  releasing  the  company  from  gross  negli- 
gence or  bad  faith.  This  admission  is  noticeable  ;  for  it 
may  well  be  doubted  whether  the  absence  of  due  care  would 
not  be  gross  negligence.  We  have  already  cited,  in  the 
earlier  part  of  this  opinion,  many  authorities  which,  to  a 
large  degree,  support  the  conclusions  we  have  reached.  In 
addition  to  those  already  cited  we  may  refer  to  the  follow- 
ing :  Telegraph  Company  t.  Cohen,  73  Ga.  622 ;  JDry- 
burg  T.  Telegraph  Company,  35  Penn.  State,  298 ;  Tefo- 
graph  Company  v.  JSroum,  68  Tex.  170 ;  SarUett  t. 
Telegraph  Company,  62  Me.  209  ;  Telegraph  Company 
V.  Fontaine,  68  Ga.  433 ;  Sibbard  v.  Telegraph  Cam^ 
naany,  33  Wis.  658. 

The  damages  assessed  by  the  commission  of  referees  is 
upon  the  correct  basis.  The  loss  resulting  from  change  in 
market  value  was  clearly  the  natural  result  of  the  telegraph 
operator*  s  mistake.  Being  the  natural  result  of  the  negli- 
gence of  the  defendant,  the  law  adjudges  that  it  was 
within  the  contemplation  of  the  parties.  This  message  was 
.80  written  that  the  slightest  reflection  would  enable  the 


TENNESSEE,  1887.  73fl 

Marr  v.  Telegraph  Co. 


operator  who  undertook  its  transmission  to  see  its  com- 
mercial importance,  and  to  put  him  on  his  guard  against 
error. 

The  proof  shows,  however,  that  if  the  plaintiff,  so  soon 
as  he  was  advised  of  the  miscarriage  of  his  message,  and 
that  but  100  shares  of  the  stock  he  desired  had  been 
bought,  instead  of  1,000,  that  he  could  by  prompt  action 
have  caused  the  additional  900  to  have  been  purchased  at 
sixty-seven  cents  on  the  par  dollar,  instead  of  sixty-two,  at 
which  his  order  could  have  been  filled  but  for  the  error. 
He  did  not  take  steps  to  have  this  stock  bought  until  the 
stock  had  made  a  much  greater  advance. 

We  are  of  opinion  that  for  the  advance  occurring  after  he 
could  have  remedied  the  mistake  that  he  cannot  hold  the 
defendant  responsible.  The  law  imposes  upon  a  party  sub- 
jected to  injury  by  the  action  of  another  the  active  duty  of 
making  reasonable  exertions  to  render  the  injury  as  light 
as  possible.  Where  the  injury  results  from  breach  of  con- 
tract or  unintentional  negligence,  this  obligation  to  reduce 
the  consequence  of  the  injury  by  reasonable  diligence  is 
positively  imposed  by  every  consideration  of  public  inter- 
est and  sound  morality;  "and  if  the  injured  party, 
through  negligence  or  wilfulness,  allows  the  damage  to  be 
unnecessarily  enhanced,  the  increased  loss  falls  justly  on 
him."  Leonard  v.  ]!f^ew  Toric  Telegraph  Company ^  41 
N.  T.  544 ;  Rittenhouse  v.  Telegraph  Company,  44  N.  T. 
263. 

Rendering  such  judgment  as  the  circuit  judge  should 
have  rendered,  we  direct  judgment  to  be  here  entered  for 
$1,125,  with  interest,  and  for  all  the  costs  of  the  cause.  The 
report  of  the  commission  of  referees  is  accordingly  con- 
firmed. 


Note. — This  case  ia  cited  in  the  following  cases  in  this  volume :  Wad9» 
worth  V.  W,  U,  Tel,  Co. ;  W,  U,  Tel.  Co,  v.  Memford ;  W.  U.  Tel,  Co,  v, 
Reid ;  GiUU  v.  W,  U.  Tel,  Co, 

See  Index  to  this  and  to  previous  volume,  titles  "  Duty  to  Customers," 
"  Limiting  Liability,"  "  Damages.'' 

See  notes,  vol.  1,  pp.  79,  99  :  vol.  2,  pp.  616,  654. 
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Jennie  H.  Wadsworth  et  al.  v.  Western  Union 

Telegraph  Company. 

Tennessee  Supreme  Courts  May  S9, 1888, 

(86  Tenn.  095.) 

Default  of  teleoraph  oompant. — Tennessee  statute. —  DAXAaB&  -» 

RlQHT  OF  ADDBES8EE. 

Under  a  statute  imposing  upon  telegraph  oompanies  the  duty  to  transmit 
dispatches  "  in  the  order  of  delivery,  correctly  and  without  unreasonable 
delay/'  and  making  its  violation  a  misdemeanor ;  also  making  the  (x>m- 
pany  '*  liable  in  damages  to  the  party  aggrieved,"  held, 

That  in  case  of  violation  of  the  statute,  the  remedy  is  not  confined  to  the 
sender  of  the  dispatch,  but  avails  the  addressee  suffering  injury. 

That  mental  suffering  is  a  proper  element  of  damage,  even  if  unaccom- 
panied by  any  other  injury  or  loss  to  the  plaintiff,  except  the  price  of 
transmission  which  she  paid. 

Cases  of  this  series  cited  in  opinion :  Marr  v.  W,  U.  Tel,  Co.,  ante,  p.  730 ; 
W.  U.  Tel  Co.  V.  Fatman,  vol.  1,  p.  666 ;  IF.  U.  Tel.  Co.  ▼.  BeynMLe^ 
vol.  1,  p.  487  ;  So  Belle  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  848 ;  Gvlf,  Ac.  Ry. 
Co.  V.  /.  Levy,  vol.  1,  p.  536 ;  Oulf,  Ac.  Ry.  Co.  v.  J.  T.  Levy,  vol,  1, 
p.  543;  StvAJLrtY.  W.  U.  Tel.  Co.,  poet 

Action  for  damages  for  delay  of  telegrams. 
Appeal  by  plaintiff  from   judgment  of  Circuit  Courts 
Shelby  county,  sustaining  demurrer  to  the  declaration. 

John  D.  Martin^  for  Wadsworth. 

Turley  &  Wright^  for  telegraph  company. 

Caldwell,  J. :  This  suit  was  brought  in  the  Circuit 
Court  at  Memphis,  by  Mrs.  Jennie  H.  Wadsworth  and  her 
husband,  T.  J.  Wadsworth,  against  the  Western  Union 
Telegraph  Company,  for  failing  to  promptly  deliver  to  her 
the  following  telegraphic  messages : 
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<«  Memphis,  October  2, 1887. 
''  To  Mrs.  T.  J.  Wadnoarth,  Byhalia,  Miss. :  Your  brother,  BiUie  Howell, 
is  in  a  dying  condition  at  105  Jefferson  St.  R.  C.  Walden." 

And: 

"Memphis,  October  8, 1887. 
''  To  Mrs.  T.  J.  Wadsworth,  Byhalia,  Miss,:  Mr.  Howell  died  this  morning. 
Advise  us  what  to  do.    Will  look  for  some  one  on  morning  train. 

R.  C.  Walden." 

It  is  averred  in  the  declaration  that  Byhalia  is  about 
28  miles  from  Memphis,  and  that  the  two  places  are  con- 
nected by  direct  line  of  telegraphic  wire  and  railroad ;  that 
Billie  Howell,  a  brother  of  Mrs.  Wadsworth,  one  of  the 
plaintiffs,  was  "seized  with  a  mortal  malady^"  in  the  city 
of  Memphis,  on  the  2nd  day  of  October,  1887,  and  that,  at 
about  the  hour  of  7  o'clock  P.  M.  of  that  day,  R.  C.  Wal- 
den,  "a  friend  of  the  family,"  presented  to  the  defendant 
the  former  of  the  messages  just  set  out,  written  upon  one 
of  its  day  or  full-rate  blanks,  and  that  it  was  accepted  by 
the  defendant  for  immediate  transmission  and  delivery  to 
her;  that  through  the  gross,  wanton  and  reckless  negli- 
gence of  the  defendant,  and  in  palpable  violation  of  its 
duty,  the  message  was  by  the  defendant  detained,  and 
not  delivered  until  about  11.30  A.  M.  of  the  next  day,  and 
several  hours  after  the  death  of  Howell ;  that  he  died  about 
6.30  o'clock  A.  M.  on  the  3rd  of  October,  1887,  and  a  few 
moments  thereafter  the  second  of  said  telegrams  was  pre- 
sented and  accepted  for  immediate  transmission  and  deliv- 
ery, as  was  the  other  one,  and  that,  through  the  same 
gross,  wanton,  and  reckless  negligence  of  the  defendant, 
this  second  message  was  detained,  and  not  delivered  by  the 
defendant,  until  about  the  same  time  the  other  one  was 
delivered;  that,  by  reason  of  this  negligence  and  breach  of 
duty  on  the  part  of  the  defendant,  Mrs.  Wadsworth  was 
prevented  from  attending  her  dying  brother  and  minister- 
ing to  him  in  his  last  hours,  and  also  from  making  desired 
preparations  for  his  interment ;  that  the  messages  were  sent 
VOL.  n — 47, 
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at  her  expense ;  and  that  she  paid  full  toll  therefor, — "to 
her  damage  ten  thousand  dollars." 

Demurrer  was  sustained,  and  the  suit  dismissed.  Plaint- 
iflfs  have  appealed  in  error. 

The  first  assignment  of  demurrer  is  that  the  declaration 
shows  no  cause  of  action,  in  that  it  avers  no  pecxwiajry  dam- 
age or  personal  injury;  that  mental  suffering,  unaccom- 
panied by  pecuniary  injury,  will  not  sustain  an  action. 

Clearly,  the  declaration  discloses  a  case  for  some  dam- 
age ;  and  to  this  extent,  it  must  be  conceded,  the  action  in 
sustaining  the  demurrer  was  erroneous. 

The  messages  in  question  were  couched  in  decent  lan- 
guage, and  were  lawful  in  their  purpose.  Such  being  true, 
Walden  had  a  legal  right  to  send  them,  and  Mrs.  Wads- 
worth  had  a  legal  right  to  receive  them;  and  it  was  the 
plain  duty  of  the  defendant  to  deliver  them  promptly.  Its 
dereliction  of  duty,  and  violation  of  her  legal  right,  as 
averred  in  the  declaration,  and  confessed  in  the  demurrer, 
unquestionably  gave  her  a  right  of  action  "  Every  infrac- 
tion of  a  legal  right,  in  contemplation  of  law,  causes  injury. 
This  is  practically  and  legally  an  incontrovertible  proposi- 
tion. If  the  infraction  is  established,  the  conclusion  of 
damages  inevitably  follows."     1  Suth.  on  Damages,  p.  2. 

But  the  question  most  debated  at  the  bar  by  learned 
counsel,  and  the  one  of  most  importance  and  interest  in  this 
case,  is  whether  or  not  injury  to  the  feelings,  anguish,  and 
pain  of  mind,  occasioned  by  the  defendant' s  breach  of  duty 
to  Mrs.  Wadsworth,  can  be  regarded  as  an  element  oi 
damage  under  the  law.  In  actions  for  personal  injury,  the 
general  rule — which  is  too  familiar  to  admit  of  citations  of 
authority  to  sustain  it — is  that  both  bodily  pain,  and  mental 
suffering  connected  therewith,  are  to  be  considered  by  the 
jury  in  estimating  the  amount  of  damage  sustained,  and  the 
sum  to  be  recovered  by  the  plaintiff.  Upon  the  latter 
element,  it  is  very  truthfully  and  appropriately  remarked 
by  a  learned  author  that  "the  mind  is  no  less  a  part  of  the 
person  than  the  body,  and  the  sufferings  of  the  former  are 
sometimes  more  acute  and  lasting  than  those  of  the  latter. 
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Indeed,  the  suflEerings  of  each  frequently^  if  not  usually, 
act  reciprocally  on  the  other."     3  Suth.  on  Damages,  260. 

After  laying  down  the  rule  as  we  have  stated  it  to  be, 
and  citing  some  of  the  very  many  decisions  adopting  it, 
Mr.  Wood  says : 

''But  we  do  not  apprehend  that  the  rule  has  any  such 
force  as  to  enable  a  person  to  maintain  an  action  where  the 
only  injury  is  mental  suflfering,  as  might  be  thought  from  a 
reading  of  the  loose  dicta  and  statements  of  the  court  in 
some  of  the  cases.  So  far  as  I  have  been  able  to  ascertain 
the  force  of  the  rule,  the  mental  suffering  referred  to  is 
that  which  grows  out  of  the  sense  of  peril  or  the  mental 
agony  at  the  time  of  the  happening  of  the  accident^  and 
that  which  is  incident  to  andhlended  with  the  hodily pain 
incident  to  the  injury^  and  the  apprehension  and  anxiety 
thereby  induced.^ ^  Wood's  Mayne  on  Damages,  p.  74, 
note. 

On  the  same  subject  Mr.  Cooley  says : 

"But  in  this  country,  as  well  as  in  England,  the  ground 
of  the  recovery  must  be  something  besides  an  injury  to  the 
feelings  and  affections,  or  a  loss  of  the  pleasure  and  comfort 
of  the  society  of  the  person  killed  ;  there  must  be  a  loss  to 
the  claimant  that  is  capable  of  being  measured  by  a  pecu- 
niary standard."     Cooley  on  Torts,  271. 

These  are  the  strongest  statements  of  the  rule  contended 
for  by  the  defendant  which  we  have  seen,  and  to  them  we 
give  our  full  approval  when  applied  to  the  class  of  cases 
with  respect  to  which  they  are  made.  But  they  are  appli- 
cable peculiarly,  not  to  say  exclusively,  to  actions  for 
injury  to  the  person  where  physical  injury  is  the  sole 
ground  of  action,  and  without  which  the  action  will  not  lie 
at  all. 

This,  however,  is  an  action,  on  the  facts  of  the  case,  which 
is  permissible  under  our  Code,  and  may  include  all  matters 
embraced  in  an  action  ex  delicto,  and  also  those  proper  to 
be  considered  in  an  action  ex  contractu. 

The  plaintiff,  having  a  clear  right  of  action  for  some 
damage,  as  we  have  already  seen,  may  maintain  her  action, 
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and  recover  all  the  damage  she  may  show  herself  to  have 
sustained  by  reason  of  the  wrongful  act  of  the  defendant; 
and,  in  ascertaining  the  amount  thereof,  all  proven  ele- 
ments of  damage,  admissible  in  either  form  of  action,  are 
for  the  consideration  of  the  jury. 

In  an  action  for  tort  the  injured  jjarty  may  recover  such 
damages  as  result  proximately  and  naturally  from  the 
wrongful  act  of  the  defendant,  and  also  exemplary  damages 
where  the  act  was  done  with  malice,  or  under  circumstances 
of  aggravation ;  and,  in  an  action  for  a  breach  of  contract, 
the  measure  of  the  damages  recoverable  is,  generally,  the 
loss  which  the  contracting  parties,  with  all  the  facts  before 
them,  would  have  contemplated  as  flowing  directly  from  its 
breach.    2  Thomp.  on  Neg.  p.  849;  Gray's  Com.  by  Tel.  146. 

The  latter  author,  on  the  next  page,  says :  ^*  Neither  in 
an  action  of  tort  nor  in  one  of  contract  can  a  party  recover 
damages  for  mental  anguish  alone ;  he  can  recover  such  dam- 
ages, in  consonance  with  the  foregoing  rules  at  leastj  only 
where  he  is  entitled  to  recover  some  damage  on  another 
ground. 

There  is  a  large  class  of  actions  for  tort  in  which  substan- 
tial recoveries  are  authorized  and  sustained  for  injury  to 
the  feelings  of  the  person  suing,  where  the  other  damage  is 
nominal  merely.  As  instances  of  such  actions,  we  mention 
the  case  of  a  husband  suing  for  an  injury  to  his  wife,  or  for 
seducing  or  enticing  her  away  from  him,  and  that  of  a 
parent  suing  for  the  seduction  of  a  daughter.  In  all  these 
cases,  the  main  element  of  damage,  the  real  injury  sus- 
tained, is  the  wound  to  the  feelings — the  loss  of  service 
upon  which  the  actions  are  technically  based  being  but  a 
legal  fiction,  and  more  imaginary  than  real.  Love  v.  Mas- 
oner^  6  Bax.  27 ;  Parker  v.  MeeJc^  3  Sneed,  30  ;  Magginay 
V.  Soudek,  5  Sneed,  147 ;  Cooley  on  Torts,  224,  226,  231 ;  3 
Suth.  on  Dam.  744. 

With  respect  to  actions  for  breach  of  contract,  Mr. 
Sutherland  asks  the  question :  *'  May  damages  for  breach 
of  contract  include  other  than  pecuniary  elements  ?"  and 
then  he  proceeds  to  say :  "In  actions  upon  contract,  the 
losses  sustained  do  not,  by  reason  of  the  nature  of  the  trans- 
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actions  which  they  involve,  embrace,  ordinarily,  any  other 
than  pecnniary  elements.  There  is,  however,  no  reason 
why  other  natural  and  direct  injuries  might  not  justify  and 
require  compensation.  Contracts  are  not  often  made 
for  a  purpose,  the  defeating  or  impairing  of  which  can, 
in  a  legal  sense,  inflict  a  direct  and  natural  injury 
to  the  feelings  of  the  injured  party.  A  breach  ^  of 
promise  of  marriage  is  an  instance  of  such  a  contract, 
and  such  considerations  enter  into  the  estimate  of 
the  damages.  The  action  for  such  a  cause  is  often 
referred  to  as  an  exceptional  action.  In  a  certain  sense  it 
is  so ;  but  in  the  particular  action  under  consideration  it  is 
only  peculiar.  It  is  an  action  upon  contract,  and  the  dam- 
ages allowed  are  such  as,  considering  the  nature  and  benefits 
of  the  thing  promised,  will  be  adequate  compensation."  1 
Suth.  on  Dam.  156,  157. 

To  further  illustrate  and  answer  his  question,  the  same 
author  says:  *  *  *  '* Where  a  contract  is  made  to 
secure  exemption  from  a  particular  inconvenience  or  annoy- 
ance, or  to  confer  a  particular  enjoyment,  the  breach,  so  far 
as  it  disappoints  in  respect  to  that  purpose,  may  give  a  right 
to  damages  appropriate  to  the  objects  of  the  contract."  lb. 
157-^. 

These  are  but  illustrations  and  application  of  the  general 
rule  which  we  have  already  stated  for  the  estimation  of 
damages  in  actions  for  breach  of  contract.  They  serve  the 
purpose  of  showing  that,  in  the  ordinary  contract,  only 
pecuniary  benefits  are  contemplated  by  the  contracting 
parties ;  and  that,  therefore,  the  damages  resulting  from 
the  breach  of  such  a  contract  must  be  measured  by  pecu- 
niary standards ;  and  that,  where  other  than  pecuniary  ben- 
fits  are  contracted  for,  other  than  pecuniary  standards 
will  be  applied  in  the  ascertainment  of  the  damages  flowing 
from  the  breach. 

The  case  before  us  (so  far  as  it  is  an  action  for  breach 
of  contract)  is  subject  to  the  same  general  rule ;  and  the 
defendant  is  answerable  in  damages  for  the  breach  according 
to  the  nature  of  the  contract,  and  the  character  and  extent 
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of  the  injury  suffered  by  reason  of  its  non-performance. 

The  messages  were  sent  for  a  particular  purpose,  which 
Was  disclosed  upon  their  faces  and  of  which  the  defendant 
had  fall  notice.  That  purpose  was  not  of  a  pecuniary 
nature.  There  was  no  offer  or  instruction  to  buy  or  sell 
any  thing  —  no  proposition  or  promise  with  respect  to  any 
business  transaction. 

The  messages  were  of  far  greater  importance  to  the 
receiver  than  any  of  these.  Her  brother  was  lyijig  at  the 
point  of  death,  in  easy  reach  of  her.  It  was  information 
of  this  fact  that  the  defendant  first  undertook  to  con- 
vey to  her  for  a  stipulated  sum,  and  which,  if  conveyed 
promptly,  would  have  enabled  her  to  be  with  him  in  his 
last  moments,  and  would  have  saved  her  the  injury  of 
which  she  complains. 

Then  her  brother  died  away  from  her ;  his  body  needed 
her  attention,  and  would  have  received  it,  as  aven-ed,  if 
the  defendant  had  done  its  duty.  It  was  intelligence  of 
the  death  which  the  defendant  agreed,  in  the  second  place, 
to  communicate  to  her. 

The  messages  were  projwr  in  language,  and  lawful  in 
purpose.  She  was  entitled  to  the  information  they  con- 
tained, and  to  whatever  benefits  that  information  would 
have  conferred  upon  her,  even  though  such  benefits  be 
mainly  or  altogether  to  the  feelings  and  affections.  The 
defendant  conlracted  that  she  should  have  those  benefits, 
and  that  she  should  be  spared  whatever  pain  and  anguish 
such  information,  promptly  conveyed,  would  prevent. 

By  all  the  authorities,  including  our  Code,  it  was  the  duty 
of  the  defendant  to  transmit  and  deliver  these  messages 
"  correctly  and  without  xmreasonable  delay;"  and  in  fail- 
ing to  do  so,  it  became  responsible  for  all  loss  or  mjury 
occasioned  thereby.  Code  (M.  &  Y.),  %%  1541,  1543 ;  Marr 
T.  T^^raph  Co.,  1  Pickle,  629;  Gray's  Com.  by  Tel. 
§§  81,  82,  et  seq.:  Cooley  on  Torts,  646-7 ;  Whart.  on  Neg. 
§767;  3Suth.  on  Dam.  298-300;  Shear.  &  Red.  on  Neg. 
§605. 

This  rule  of  damages  is  enforced  by  the  Supreme  Courts 


TENNESSEE,  1888.  743 


Wadsworth  et  al.  v.  Telegraph  Ck>. 


of  (Jeorgia,  Virginia,  and  other  States,  even  where  the  mes- 
sage is  in  cipher.  W.  TT.  TeL  Co.  t.  Fatman,  73  Ga.  285 
(54  Am.  Rep.  877) ;  W.  U.  Tel.  Co.  v.  Reynolds,  77  Va.  173 

(46  Am.  Rep.  715),  and  Reporter's  note  at  the  end  of  case. 

It  is  true  that  most  of  the  adjudged  cases  in  which  tele- 
graph companies  have  been  required  to  respond  in  damages 
for  their  negligence  have  involved  questions  of  pecuniary 
loss ;  but  we  can  not  agree  that,  for  that  reason,  the  liability 
should  attach  and  be  enforced  in  such  cases  only. 

Telegraphy  is  of  comparatively  recent  origin,  and  the 
law  concerning  the  duties  and  liabilities  of  telegraph  com- 
panies has  hardly  passed  its  infancy,  and  can  not  be  expected, 
at  so  early  a  day  in  its  history,  to  be  settled,  even  in  its 
important  parts,  by  a  long  line  of  concurring  decisions. 

In  addition  to  this,  it  is  but  reasonable  to  presume  that 
such  a  flagrant  breach  of  plain  obligation,  with  respect  to 
matters  so  near  the  heart  and  so  accustomed  to  the  respect 
of  all  mankind,  as  is  here  averred,  has  but  seldom  occurred, 
and  therefore  has  but  seldom  been  brought  to  the  attention 
of  the  courts  of  the  country. 

To  hold  that  the  defendant  is  not  liable,  in  this  case, 
for  the  wrong  and  injury  done  to  the  feelings  and  affections 
of  Mrs.  Wadsworth  by  its  default,  would  be  to  disregard 
the  purpose  of  the  telegrams  altogether,  and  to  violate  that 
rule  of  law  which  authorizes  a  recovery  of  damages  appro- 
priate to  the  objects  of  the  contracts  broken  ;  and,  further- 
more, such  a  holding  would  justify  the  conclusion  that  the 
defendant  might  with  impunity  have  refused  to  receive  and 
transmit  such  messages  at  all,  and  that  it  has  the  right  in 
the  future  to  do  as  it  has  done  in  this  case,  or,  at  least,  that 
it  cannot  be  required  to  respond  in  damages  for  doing  so. 

To  such  a  result  we  think  no  court  should  submit.  The 
telegraph  company  is  the  servant,  rather  than  the  master,  of 
its  patrons.  It  is  their  prerogative  to  determine  what  mes- 
sages they  will  present ;  and,  so  they  are  lawful,  it  is  bound 
by  law,  upon  payment  of  its  toll,  to  transmit  and  deliver 
them  correctly  and  promptly.  It  has  no  right  to  say  what 
is  important,  and  what  is  not ;  what  will  be  profitable  to 
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the  receiver,  and  what  will  not ;  what  has  a  pecnniarjr 
value,  and  what  has  not ;  but  its  single  and  plain  duty  is  to 
make  the  transmission  and  delivery  with  promptitude  and 
accuracy.  When  that  is  done,  its  responsibility  is  ended. 
When  it  is  omitted,  through  negligence,  the  company  must 
answer  for  all  injury  resulting,  whether  to  the  feelings  or  to 
the  purse,  one  or  both,  subject  alone  to  the  proviso  that  the 
injury  be  the  natural  and  direct  consequence  of  the  negli- 
gent act. 

Continuing  the  discussion,  and  as  illustrative  of  his  posi- 
tion as  to  the  allowance  or  non-allowance  of  a  recovery  for 
injury  to  the  feelings,  Mr.  Wood  says  that  an  action  will 
not  lie  for  *' charging  a  lady  with  being  a  prostitute,  or  a 
gentleman  with  being  a  scoundrel,  a  blackleg,  a  cheat," 
etc.,  unless  the  charge  be  productive  of  some  special  dam- 
affeSj  apart  from  mental  anguish  occasioned  thereby. 
Wood's  Mayne  on  Damages,  76. 

This  is  conceded  to  be  true  at  common  law,  because,  as 
stated  by  the  same  author,  such  offenses  are  not  by  the 
common  law  crimes  in  the  legal  sense.  But  if,  by  statute, 
the  making  of  such  charges  be  rendered  actionable  ^^  se, 
and  the  injured  party  in  that  way  get  a  standing  in  court, 
a  recovery  may  be  had  for  all  damages  sustained,  including 
mental  suffering. 

In  this  connection,  and  in  addition  to  what  has  already 
been  said  with  regard  to  the  right  of  action  growing  out  of 
the  defendant's  breach  of  duty,  it  is  to  be  observed  that  we 
have  a  statute  which  expressly  confers  the  right  of  action. 
Section  1541  of  our  Code  requires  telegraph  companies  to 
transmit  and  deliver  all  proper  messages  "  correctly,  and 
without  unreasonable  delay  ; "  and,  for  a  failure  to  do  so, 
the  defaulting  company  is,  by  section  1 542,  declared  to  be 
' '  liable  in  damages  to  the  party  aggrieved. ' ' 

The  language  of  each  section  is  general,  broad  and  com- 
prehensive. The  act  does  not  discriminate  between  mes- 
sages appertaining  to  matters  pecuniary  merely,  and  those 
having  reference  to  matters  of  adomestic  nature,  as  are  those 
now  before  us.    On  the  contrary,  all  must  be  transmitted 
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a.xid  delivered  alike.  The  obligation  upon  the  company  is 
tlie  same  in  the  one  class  of  cases  as  in  the  other  ;  and,  if 
default  occur,  the  remedy  is  the  same  for  one  person  that  it 
is  for  another  person. 

There  is  no  discrimination  with  respect  to  the  nature  of 
the  messages  to  be  conveyed,  nor  is  there  any  discrimina- 
tion with  respect  to  the  nature  of  the  damages  to  be 
recovered  for  the  company's  default.  One  section  imx>oses 
a  general  duty,  and  the  other  gives  a  universal  right  of 
action  for  the  breach  of  that  duty.  And,  of  necessity,  the 
nature  and  amount  of  damages  recoverable  in  each  particu- 
lar case  are  to  be  determined  by  the  character  of  the 
message,  and  the  extent  of  the  injury  caused  by  the  def end- 
ant' s  default. 

It  is  true  that  the  "officer  or  agent"  of  the  company  who 
wilfully  violates  any  of  the  provisions  of  section  1541  is,  by. 
section  1642,  declared  to  be  "guilty  of  a  misdemeanor;'' 
but  that  does  not  take  the  place  of  or  diminish  the  civil  lia- 
bility. Both  remedies  are  expressly  given,  and  neither  is 
exclusive,  or  in  lieu  of  the  other.  The  offending  officer  or 
agent  is  guilty  of  a  misdemeanor,  and  he  and  the  company 
are  "  also  liable  in  damages  to  the  aggrieved  party." 

The  question  with  respect  to  the  measure  of  damages  in 
a  case  like  this,  though  not  of  frequent  occurrence  hereto- 
fore, is  not  entirely  new  ;  nor  is  the  view  we  have  expressed 
without  express  authority  to  sustain  it. 

Shearman  &  Redfield  say : 

"  In  case  of  delay  or  total  failure  of  delivery  of  messages 
relating  to  matters  not  connected  with  business,  such  as 
personal  or  domestic  matters,  we  do  not  think  that  the  com* 
pany  in  fault  ought  to  escape  with  mere  nominal  damages, 
on  account  of  the  want  of  strict  commercial  value  in  such 
messages.  Delay  in  the  announcement  of  a  deaths  an 
arrival^  the  straying  of  a  child^  and  the  UTce,  may  oftenhe 
productive  of  an  injury  to  t7ie  feelings  which  can  not  easily 
be  estimated  in  money ^  bui  for  which  a  jury  should  be  at 
liberty  to  award  fair  damages.  Yet  in  such  cases  the  dam- 
ages should  not  be  enhanced  by  evidence  of  any  eircum- 
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Stances  whicli  could  not  reasonably  have  been  anticipated 
as  probable  from  the  language  of  the  written  message."' 
Shear.  &  Red.  on  Negl.  sec.  605,  p.  662. 

To  the  same  effect  are  the  following  cases :  So  ReUe  t- 
W.  U.  Tel.  Co.,  55  Tex.  303  (40  Am.  R.  805) ;  €?.  C.  *  Sante 
Ife  B'y  Co.  V.  J.  T.  Levy,  59  Tex.  542  (46  Am.  R.  269) ; 
Stuart  T.  W.  TT.  Tel.  Co.,  66  Tex.  580  (59  Am.  R.  623.) 

In  the  first  of  these  cases  the  telegraph  company  was  held 
to  be  liable  to  So  Relle  for  injury  to  his  feelings,  caused  by 
its  failure  to  promptly  transmit  and  deliver  to  him  a  tele- 
gram announcing  the  death  of  his  mother,  whereby  he  was 
prevented  from  attending  her  funeral. 

Levy's  case  is  properly  reported  in  the  head-note,  which 
is  as  follows : 

"The  plaintiff  delivered  to  the  defendant,  a  railway 
company  operating  a  telegraph,  a  message  on  Sunday, 
announcing  the  death  of  his  wife  and  child  to  his  father, 
and  requesting  him  to  come  to  him.  The  defendant  negli- 
gently failed  to  deliver  the  message  until  the  next  day,  too 
late  for  the  funeral.  Held,  that  the  plaintiff  was  entitled 
to  recover,  and  that  exemplary  damages  were  proper.  ' 

In  the  other  case,  Stuart  sued  the  defendant  for  the  non- 
delivery of  a  telegram,  whereby  he  was  prevented  from 
seeing  his  brother  in  his  last  illness,  and  being  present  at 
his  funeral.  Compensation  for  injury  to  his  feelings  was 
allowed,  and  a  judgment  for  $2,500  was  sustained. 

The  father  of  the  plaintiff  in  the  Levy  case,  just  men- 
tioned, also  brought  suit  for  the  negligent  failure  of  the 
company  to  deliver  to  him  his  son's  telegram.  The  court 
held  that  he  (the  father)  could  not  recover  for  mental  suf- 
fering, because  he  averred  no  actual  damage  to  sustain  his 
action ;  and  in  this  decision  So  Relle' s  case  was  disap- 
proved, to  the  extent  that  it  was  supposed  to  authorize  a 
recovery  for  injury  to  the  feelings  only.  O.  C.  &  Sante  Fe 
Co.  V.  J.  Levy,  59  Tex.  563  (46  Am.  R.  278.) 

These  four  are  the  only  cases  bearing  ui)on  the  exact 
question  under  consideration  which  we  have  been  able  to 
find,  or  to  which  our  attention  has  been  called  by  counsel. 


TENNESSEE,  1888.  747 


Wadsworth  et  al.  y.  Telegraph  Co. 


Then,  upon  what  we  regard  as  sound  reason,  public  policy, 
and  authority  as  well,  we  are  constrained  to  differ  with  his 
lionor,  the  Circuit  Judge,  and  hold  that  the  first  ground  of 
demurrer  is  not  well  taken  in  any  particular. 

Tliat  the  amount  of  damages  allowable  in  such  a  case  aa 
this  is  not  capable  of  easy  and  accurate  mathematical  com- 
putation is  freely  conceded  ;  but  that  should  not  be  a  suf- 
ficient reason  for  refusing  or  defeating  the  right  of  action 
altogether ;  for  the  same  objection  may  be  urged  with  the 
same  force  in  all  cases  where  mental  and  bodily  suffering 
are  treated  as  proper  elements  of  damage. 

It  is  very  appropriately  said,  however,  in  the  conclusioix 
of  the  opinion  in  So  Relle'scase,  that  ''great  caution  should 
be  observed  in  the  trial  of  cases  like  this,  as  it  will  be  so 
easy  and  natural  to  confound  the  corroding  grief  occasioned 
by  the  loss  of  the  parent  or  other  relative  with  the  disap- 
pointment and  regret  occasioned  by  the  fault  or  neglect  of 
the  company ;  for  it  is  only  the  latter  for  which  a  recovery 
may  be  had ;  and  the  attention  of  juries  might  well  be  called 
to  that  fact." 

Nor  do  we  think  the  suggestion  that  the  decision  we  are 
making  may  encourge  the  bringing  of  other  suits  of  a  simi- 
lar  nature  is  of  very  great  moment,  as  a  matter  for  the  con- 
sideration of  the  court  in  its  endeavor  to  reach  a  just  and 
sound  conclusion. 

It  is  rather  to  be  hoped  that  instances  of  such  derelictioA 
of  plain,  easy  and  important  duty  have  not  been  very 
numerous  in  the  past,  and  that  they  will  seldom  transpire 
in  the  future. 

The  other  ground  of  demurrer  is,  that  the  plaintiffs  can-, 
not  nraintain  this  action  for  want  of  privity  of  contract 
between  them  and  the  defendant.     This  ground  is  also  bad. 

The  question  is  whether  a  person  to  whom  a  telegraphic 
message  is  directed,  has  a  right  of  action  against  the  com- 
pany for  its  negligent  delay  or  non-delivery  of  the  message, 

"In  England  this  question  is  undoubtedly  answered  iii 
the  negative.  In  America,  on  the  other  hand,  it  is  invari- 
ably answered  in  the  afltenative."     Gray^s  Com.  by  Tel. 
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§  65  ;  Wharton  on  Neg.  §  758 ;  3  Snth.  on  Dam.  314 ;  Shear. 
&.  Red.  on  Neg.  §  560;  2  Thomp.  on  Neg.  p.  847,  §11. 

The  application  of  the  American  mle  in  this  case  is  jjroper 
in  the  highest  degree,  for  the  messages  themselves  show 
unmistakably  that  they  were  intended  for  the  benefit  of 
Mrs.  Wadsworth,  and  that  she,  of  all  persons,  was  the  one 
interested  in  the  intelligence  to  be  conveyed. 

Moreover,  she  is  "the  party  aggrieved,"  and  onr  statute 
gives  the  right  of  action  to  snch  party.  Code  (M.  &  V.), 
§1542. 

The  judgment  is  reversed,  and  the  case  remanded,  at  the 
cost  of  the  defendant. 

The  following  concurring  opinion  was  delivered : 

Turkey,  C.  J. :  While  fully  concurring  in  the  results  of 
Judge  Caldwell's  opinion,  I  do  so  upon  the  foUowing 
grounds,  as  well  as  upon  grounds  stated  in  the  opinion : 

Our  statute,  after  providing  for  the  use  of  the  telegraph 
in  case  of  war,  and  for  the  arrest  of  criminals,  enacts: 
**  Any  officer  or  agent  of  a  telegraph  company  who  fails  or 
refuses  to  carry  out  the  preceding  section  is  guilty  of  a  mis- 
demeanor."    Code  (T.  &  S.),  §  1321. 

''All  other  messages,  including  those  received  from  other 
telegraph  companies,  shall  be  transmitted,  in  the  order  of 
their  delivery,  correctly,  and  without  unreasonable  delay, 
and  shall  be  kept  strictly  confidential."     §1322  (T.  &  S.) 

Any  officer  or  agent  of  a  telegraph  company  who  violates 
either  of  the  provisions  of  the  preceding  section  is  guilty 
of  a  misdemeanor,  and  he  and  the  telegraph  company  or 
proprietor  are  also  liable  in  damages  to  the  party  aggrieved, 
§1323(T.  &S.) 

These  provisions  are  broad  and  undiscriminating,  embrac- 
ing in  terms  all  messages,  commanding  their  transmission, 
and  subjecting  the  agent  and  comi)any  or  proprietor  to 
respond  in  damages  to  the  party  aggrieved  for  a  failure  to 
comply.  The  law  has  made  no  distinction  by  defining  the 
character  of  the  message,  the  failure  of  whose  transmission 
entitles  a  party  to  damages,  and  the  courts  can  make  none. 
So  it  must  be  that  some  damages  may  be  recovered  in  any 


TENNESSEE,  188b.  74» 


Wadswortb  et  al.  v.  Telegraph  Ck). 


sort  of  oase  when  tlie  law  has  been  violated ;  the  amount, 
of  course,  depending  on  the  facts  of  each  particular  case. 

It  is  presumed  that,  if  a  party  propose  to  send  a  tele- 
giaixif  it  is  of  consequence  to  him,  or  to  the  person  to  whom 
it  is  sent,  in  an  amount  greater  than  the  money  charge  for 
the  transmission.  With  the  extent  of  the  interest  or  con- 
cem  of  the  sender,  or  of  the  person  to  whom  sent,  the 
agent  or  company  has  nothing  to  do.  When  called  upon 
to  dispatch  a  message  or  deliver  it,  he  has  but  one  office  to 
perform,  which  is  to  put  his  machine  to  work,  and  see  that  the 
message  goes  "  correctly,  and  wiliiout  unreasonable  delay ;" 
and,  if  one  be  sent  to  his  office,  that  it  be  delivered  * '  cor- 
rectly, and  without  unreasonable  delay."  He  will  not  be 
permitted  to  speculate  upon  the  value  or  importance  of  the 
message*  So  far  as  he  is  concerned,  that  is  a  matter  exclu- 
sively for  the  judgment  of  the  sender  or  receiver.  If  he  fail 
or  refuse  to  send  or  deliver,  the  question  of  damages  is  one 
for  the  courts.  So  that,  put  the  case  as  we  may,  we  can 
evolve  from  the  law  but  the  one  duty  for  the  company 
through  its  agent,  viz. :  Send  and  deliver  the  message. 

Telegraphy  is  young,  and  consequently  comparatively 
little  litigation  has  resulted  from  it.  It  is  an  institution 
sui  generis.  In  laying  down  rules  of  law  for  its  govern- 
ment, we  must  look  to  its  uses.  While  it  is  a  common  car- 
rier, and,  as  a  rule,  governed  by  the  principles  of  law  appli- 
cable to  common  carriers,  this  must  be  understood  as  not 
restricting  courts  to  the  literal  definitions  of  the  duties  and 
liabilities  of  common  carriers  of  persons  or  goods,  but  must 
be  interpreted  to  meet  the  nature  and  purposes  of  the 
creature.  The  use  of  the  telegraph  can  not  possibly  result 
in  injury  to  the  person  or  property,  as  it  is  not  a  carrier  of 
either.  Its  only  patronage  is  intelligence  ;  its  only  default 
is  failure  to  transmit  and  deliver ;  and  for  these  alone  can  it 
be  held  to  account  in  damages,  and  to  these  alone  courts  must 
direct  attention  and  investigati(m.  That  it  may  be  difficult  to 
estimate  the  damages  in  some  cases  is  no  reason  for  saying 
an  action  does  not  lie.  As  said  before,  the  circumstances 
of  each  case  must  determine  the  amount  of  damages. 

We  can  not  agree  with  counsel  that  mere  sentiment  is  the 
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basis  of  tWs  suit.  The  love  of  a  sister  for  a  brother,  and 
her  desire  to  be  with  him  in  his  last  moments,  and  after 
death,  care  for  his  body  and  its  burial,  are  not  mere  senti- 
ments. They  are  the  promptings  and  conmiands  of  natore, 
affection,  humanity,  and  duty ;  and  should  not  be  trifled 
with  by  indifferent,  incomj)etent,  or  heartless  operators  in 
telegraph  offices. 

There  is  no  danger  of  great  wrong  coming  from  the 
enforcement  of  damages  for  neglect  of  duty.  If  juries  may 
occasionally  assess  excessive  damages,  the  courts  can  and 
will  correct  the  wrong.  If  companies  do  their  duty  in  the 
selection  of  agents  (an  easy  matter),  they  will  have  no 
occasion  to  complain.  If  they  employ  unworthy  agents, 
and  injury  results  to  them  therefrom,  they  have  no  right  to 
complain,  and  should  not  be  heard  when  they  do.  It  is 
much  easier  for  companies  to  correct  the  evil,  and  more 
consistent  with  their  duty  to  do  so,  than  that  the  public 
should  submit  to  it.  Let  them  understand  that  they  have  a 
duty  to  perform,  and  must  do  it,  or  respond  in  damages, 
and  there  will  be  an  end  to  negligence  andimfitness  in  oper- 
ators, to  whom  the  law  allows  no  discretion,  and  the  courts 
must  give  none. 

The  language  of  the  statute  authorizes  this  action  in 
terms.  It  gives  the  right  to  sue  to  the  ''party  aggrieved," 
the  party  to  whom  pain  and  sorrow  have  been  given,  and 
who  has  been  vexed  and  harassed.  When  the  law  makes 
an  act  of  omission  or  commission  a  criminal  offense,  and  in 
the  same  connection  (as  here)  gives  a  right  of  suit  for  such 
omission  or  commission,  it  follows  of  course  that  damages 
may  be  recovered  in  a  civil  proceeding. 

Note. —  Lubton,  J.,  wrote  a  long  dissenting  opinion,  in  which  Folkes, 
J. ,  concurred.  The  gist  of  the  dissenting  opinion  is  that  damages  for  men- 
tal suffering,  unconnected  with  bodily  injury,  can  never  be  reooTered 
except  in  actions  for  breach  of  promise  of  marriage. 

The  decision  of  this  case  was  disapproved  in  Chase  ▼.  TeL  Co.,  44  Fed. 

K  655» 
See  Index  to  this  and  to  previous  volume,  titles  "  Damages,"  "  Receiver 

or  Addressee." 
See  note,  voL  1,  p.  89. 
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Western  Union  Telegraph  Company  v.  Mart  E. 

Munford,  executrix,  &c. 

Tennessee  Supreme  Court,  Jan.  S,  1889. 

(87  Tenn.  190.) 

Delay  of  telegram. —  LnnriNa  liability. —  Connectinq  lxne. 

A  condition  printed  in  a  telegraph  blank  stipulating  that  "  this  company 
is  hereby  made  the  agent  of  the  sender,  without  liability,  to  forward  any 
message  over  the  lines  of  any  other  company,  when  necessary  to  reach 
its  destination,"  is  a  valid  limitation  upon  the  liability  of  the  company* 

Accordingly  held  that  the  user  of  such  a  blank  has  no  cause  of  action 
against  the  transmitting  company  for  the  default  of  a  connecting  com- 
pany by  whose  negligence  the  message  was  delayed. 

Case  of  this  series  cited  in  opinion :  Marr  v.  W.  U.  Tel.  Co.,  ante,  p.  720 

Appeal  by  the  defendant  below  from  a  judgment  of  Cir- 
cuit Court,  Warren  county,  awarding  damages  for  delay  in 
the  transmission  of  a  telegram  sent  by  plaintiffs  testatrix, 
by  whom  the  action  was  originally  brought. 

Facts  appear  in  opinion. 

J.  W.  Bonner,  for  telegraph  company. 

Frank  Spurlock,  for  Munford. 

LuRTON,  J. :  This  is  an  action  brought  by  E,  W.  Mun- 
ford, the  testator  of  defendant  in  error,  in  his  lifetime,  to 
recover  damages  alleged  to  have  been  sustained  by  delay  in 
transmission  of  a  telegram.  E.  W.  Munford,  on  the  11th  of 
April,  1887,  delivered  to  the  agent  of  the  plaintiff  in  error, 
at  its  office  in  McMinnville,  Tenn.,  a  telegram  for  transmis- 
sion to  Tampa,  Pla.,  of  which  the  following  is  a  copy : 

"McMinnville,  Tenn.,  Apl.  11, 1887. 
^*Col.  Sam  Tate,  Tampa,  Florida:  Proposition  accepted.     Your  draft 
for  one  thousand  wiU  be  honored. 

[Signed],  "  E.  W.  Munford." 
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The  line  owned  and  operated  by  the  Western  Union 
Telegraph  Company  did  not  extend  to  Tampa,  Fla.,  but 
terminated  at  Jacksonville,  in  that  State.     Prom  Jackson- 
ville to  Tampa  there  was  a  telegraph  line,  owned  and  oper- 
ated by  the  South  Florida  Telegraph  Company,  and  the 
message  in  question  could  only  be  transmitted  to  its  desti- 
nation by  being  sent  over  the  line  of  the  Western  Union 
Telegraph  Company  to  Jacksonville,  and  then  transferred 
to  the  South  Florida  Company,  by  whom  it  would  be  sent 
to  Tampa.     Of  this  fact  Mr    Munford  was  advised  by  the 
agent  who  received  his  message  tor  transmissioo.      The 
telegram  was  promptly  forwarded,  reachmg  Tampa  early  in 
the  afternoon  of  the  same  day.    In  transmission  the  address 
of  the  message  was  changed  from  "Col.  Sam  Tate"  to  "Col. 
Wm.  Tate."    This,  it  is  agreed,  occurred  on  the  line  of  the 
plaintiff  in  error  before  it  was  transferred  to  the  connecting 
company.    The  message  was  not  delivered  by  the  South 
Florida  Company  to  Col.  Tate  until  the  13th,  it  having 
been  received  at  Tampa  on  the  1 1  th.     Plaintiff  below  alleged 
that  by  this  delay  he  sustained  damages  amounting  to 
$500. 

In  the  view  we  take  of  the  case,  it  is  only  necessary  to 
consider  one  of  the  defenses  presenteil  by  the  pleas  of  the 
plaintiff  in  error ;  and  that,  in  substance,  is  that  the  delay 
in  the  delivery  of  the  message  was  not  occasioned  by  the 
error  in  transmitting  the  address,  but  resulted  alone  from 
the  negligence  of  the  agent  of  the  South  Florida  Company. 

The  facts  concerning  the  delay,  as  we  find  them  to  be 
from  the  transcript,  are  these :  The  agent  of  the  South 
.Florida  Company  at  Tampa  personally  knew  Col.  Sam 
Tate.  He  states  that  he  knew  of  no  such  person  as  CoL 
William  Tate,  and  that  when  he  received  this  message  he 
believed  it  to  be  intended  for  Col.  Sam  Tate;  that  he 
instructed  the  messenger,  whose  duty  it  was  to  make  per- 
sonal delivery  of  messages,  to  inquire  and  learn  if  there  was 
a  Col.  William  Tate  in  Tampa,  and,  if  he  could  hear  of  no 
such  person,  to  take  the  message  to  Col.  Sam  Tate.  The 
messenger  thus  instructed  says  he  made  inquiry,   and, 
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hearing  of  no  William  Tate,  undertook  to  deliver  the  mes- 
sage to  Col.  Sam  Tate ;  that  he  took  it  to  the  office  of  S.  A. 
Jones,  where  both  he  and  the  agent  say  they  had  been 
requested  by  Mr.  Jones  to  leave  messages  for  Col.  Tate. 
The  messenger  states,  upon  inquiry  for  Col.  Tate,  a  clerk  in 
the  office  informed  him  that  Col.  Tate  was  then  at  Clear 
Water  Harbor.  This  information  being  communicated  to 
the  agent  of  the  telegraph  company,  he,  on  the  same  day, 
instead  of  making  further  inquiry  for  Col.  Tate,  mailed  the 
message  addressed  to  Col.  Sam  Tate  at  Clear  Water  Har- 
bor, Fla.  The  fact,  as  shown  by  the  proof,  is  that  Col. 
Tate  was  in  Tampa  on  the  11th,  and  had  been  there  for  some 
days,  and  that  he  had  never  authorized  delivery  of  mes- 
sages for  him  at  the  office  of  Mr.  Jones,  but  that,  on  the 
contrary,  he  was  accustomed  to  receive  his  messages  at  his 
usual  boarding  place,  which  was  known  at  least  to  some  of 
the  telegraph  company's  messengers.  Two  days  thereafter 
Col.  Tate  called  at  the  telegraph  company's  office  to  inquire 
about  another  message,  when  he  was  handed  a  copy  of  the 
telegram  which  had  been  mailed  to  him  at  Clear  Water 
Harbor.  If  the  message  had  been  delivered  to  him  on  the 
day  it  was  received  and  mailed  to  Clear  Water  Harbor,  it  is 
conceded  that  the  damage  alleged  to  have  been  sustained 
would  not  have  occurred.  The  facts,  as  above  recited,  are 
not  disputed,  and  establish  beyond  controversy  that  the 
delay  in  the  delivery  of  the  message  was  not  in  consequence 
of  the  error  in  transmission  of  the  address,  but  was  the 
result  of  the  subsequent  and  independent  negligence  of 
the  South  Florida  Telegraph  Company.  The  damage 
alleged  to  have  been  sustained  was  the  direct  consequence 
of  delay  in  delivery,  for  Col.  Tate  says  that  he  should  have 
had  no  doubt,  upon  seeing  the  message,  that  it  was  for  him 
alone,  and  that  he  should  have  acted  upon  it.  The  dam- 
ages to  be  recovered,  whether  the  gravamen  of  the  action  be 
regarded  as  a  breach  of  contract  or  a  technical  tort,  must 
be  limited  to  such  as  are  the  natural  and  proximate  result 
of  the  injury  or  wrong  done. 
VOL.  11—48. 
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This  brings  as  to  the  coiisideration  of  the  question  as  to 
whether  the  plaintiff  in  error  is  resi)onsible  for  damages 
which  resulted  alone  from  the  negligent  delay  in  the 
delivery  of  this  message  by  the  agent  of  the  South  Florida 
Telegraph  Company.  The  message  was  written  upon  one  of 
the  usual  blanks  furnished  by  the  Western  Union  Comijany. 
One  of  the  printed  conditions  contained  on  this  blank  reads 
as  follows :  ' '  This  company  is  hereby  made  the  agent  of  the 
sender,  without  liability,  to  forward  any  message  over  the 
lines  of  any  other  company,  when  necessary  to  reach  its 
destination."  Is  this  a  valid  limitation  upon  the  lia- 
bility of  the  company  ? 

Telegraph  companies  are  not  common  carriers,  nor  are 
they  insurers,  either  of  the  accurate  transmission,  or  the 
sure  and  prompt  delivery  of  messages.  They  are  liable, 
however,  for  losses  consequent  upon  their  negligence, 
Marr  v.  Western  UnUm  Tdegraph  Co.y  1  Pickle,  638. 

Even  common  carriers  are  not  responsible  for  losses 
occurring  upon  a  connecting  line,  unless  there  was  a  con- 
tract upon  their  part  to  be  so  responsible.  That  they  may 
by  contract  limit  their  liability  to  defaults  occurring  upon 
their  own  lines  is  well  settled.  So  the  fact  that  two  lines 
(are  connected,  and  for  their  mutual  convenience  collect 
freight  for  each  other  upon  goods  delivered  for  trans- 
mission over  both  lines,  will  not  make  the  one  responsible 
for  losses  occurring  beyond  its  own  line,  unless  it  has  con* 
tracted  so  to  be.     Brundey  v.  Railroad^  5  Lea,  401. 

These  principles  applicable  to  common  carriers  seem  to 
us  to  be  alike  applicable  to  telegraph  companies.  Mr. 
Gray,  in  his  very  valuable  monograph  upon  Communica- 
tion by  Telegraph,  in  discussing  this  limitation  found  in 
the  contract  of  the  Western  Union  Company,  and  quoted 
above,  says  : 

"Two  entirely  distinct  provisions  are  embodied  in  this 
regulation.  One  provision  is  that  the  telegraph  company, 
in  consideration  of  receiving  full  prepayment  for  the 
delivery,  of  a  message  at  a  place  upon  the  line  of  another 
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oompany  agrees  to  deliver  the  message  to  a  connecting  com- 
pany, and  as  the  agent  of  the  sender,  to  contract  with  that  com- 
pany tor  the  further  transmission  of  the  message.  TMs  is  an 
offer  of  special  terms  of  contract.  A  telegraph  company  is,  it 
seems,  under  an  obligation,  by  its  ordinary  contract,  only 
upon  receipt  of  its  own  charges,  to  deliver  the  message  to 
a  connecting  company.  It  is  under  no  obligation  by  that 
contract  to  contract,  as  the  agent  of  its  employer,  with  the 
connecting  company  for  the  further  transmission  of  the 
message,  or  to  receive  and  account  for  the  payment  for  such 
transmission.  This  provision  in  the  regulation  is  unques- 
tionably reasonable,  and,  with  the  assent  of  the  employer 
of  the  company,  constitutes  a  valid  and  mutually  bene- 
ficial contract.     *    *    * 

"  The  other  provision  embodied  in  this  regulation  is  that 
the  telegraph  company  limits  its  liability  to  losses  occur- 
ring on  its  own  lines.  This  has  usually  been  treated  as  an 
offer  of  special  terms.  As  such,  it  constitutes,  with  the 
assent  of  the  employer  of  the  company,  a  valid  contract. 
This  provision  is  clearly  just  and  reasonable.  In  the 
absence  of  partnership  relation  between  them,  one  telegraph 
oompany  has  no  more  authority  over  another  telegraph 
company  than  an  individual  has.  A  telegraph  company 
should  be  entitled,  therefore,  to  contract  specially,  with 
one  who  wishes  to  employ  it,  that  it  shall  not  be  liable  for 
loss  occasioned  by  the  act  of  a  connecting  company  ;  that 
that  person  shall  seek  relief,  in  case  of  a  loss,  directly  of 
the  company  which  causes,  and  is,  under  any  circum- 
stances, finally  liable  for  the  loss."  Gray  on  Tel.  Commu- 
nication, section  83. 

That  the  Western  Union  and  South  Florida  Telegraph 
Companies  were  entirely  distinct  and  independent  corpora- 
tions,  and  that  no  partnership  relations  existed  between 
them,  is  admitted  in  the  agreed  statement  of  facts  con- 
tained in  the  record.  The  case  was  tried  by  the  Circuit 
Judge  without  the  intervention  of  a  jury,  who,  being  of 
opinion  that  the  error  in  transmission  of  address  was  the 
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prozimate  cause  of  the  damage  sustained,  gave  judgment 
in  favor  of  the  plaintiff  below. 

This  judgment  is  not  supi)orted  by  any  material  facts, 
and  must  be  reversed,  and  judgment  rendered  here  in  favor 
of  the  Western  Union  Telegraph  Company. 


Pepper  v.  The  Western  Union  Teleoraph  CoxPAirr. 

TennesBee  Supreme  Court,  May  7,  IS89, 
(87  Tenn.  554.) 

EBBOR    in    telegram.— LDOTINO    LIABnJTY. — TTnRKPKATKD    XBaBAOX.— 

Cipher  dispatch.— Damages. — CoMPAinr  not  agent  of  sender. 

A  telegraph  company  cannot,  by  the  repetition  clanae  in  measage  M*«^ 
relieve  itself  from  liability  for  its  own  negligence. 

The  nae  of  abbreviations  common  to  the  trade  and  known  to  the  defend- 
ant's agents  does  not  make  a  cipher  dispatch. 

It  is  sufficient,  in  order  to  hold  a  telegraph  company  for  damages  caused 
by  erroneous  transmission  of  a  telegram,  that  it  indicate  on  its  face  that 
it  is  important,  or  that  the  agents  of  the  company  be  so  advised.  It  is 
not  necessary  that  it  be  able  to  foresee  how  or  how  much  loss  may  arise. 

The  telegram  was  in  reply  to  one  asking  the  price  of  certain  meats.  The 
price  as  transmitted  and  delivered  was  less  than  that  presented  for 
transmission.  The  addressee  ordered  goods  and  paid  for  them  at  the 
higher  price  ;  the  action  was  to  recover  the  excess  thus  paid  by  him.  That 
was  allowed  as  his  measure  of  damages  by  the  trial  court,  upon  the 
theory  that  the  company  was  the  agent  of  the  sender,  who  was  thus 
bound  to  pay  the  price  as  wrongly  delivered,  and  must  then  seek  relief 
against  the  company. 

EM,  that  the  ground  was  erroneous ,  but  that,  in  absence  of  proof  that 
hi£  loss  could  have  been  made  less  by  pursuing  any  other  course,  the 
recovery  might  stand,  as  based  upon  the  proper  measure  of  damages. 

Case  of  this  series  cited  in  opinion :  Marr  v.  W,  U.  TeL  Co,,  vol  2,  p.  720; 
W.  U.    TeL  Co,  V.  Shotter,  voL  1,  p.  567. 

Appeal  from  jndgmenL  rendered  in  Chancery  Courts 
Shelby  county.     Facts  stated  in  opinion. 
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Graft  &  Craft  for  complainants. 
Tarley  <fe  Wright  for  respondent. 


FoLKES,  J.:  This  is  a  suit  by  complainants  to  recover 
damages  for  a  breach  of  a  contract  to  deliver  correctly  a 
certain  telegram  intrusted  to  defendant  as  the  owner  and 
operator  of  a  telegraph  line. 

The  facts  necessary  to  a  correct  understanding  of  the  case 
are  as  follows : 

On  October  5,  1886,  K.  P.  Bugg  &  Co.,  produce  brokers 
at  Birmingham,  Ala. ,  sent  by  defendant  company  to  com- 
plainants, who  were  produce  dealers  at  Memphis,  this  tele- 
gram :  "  Quote  cribs  loose,  and  strips  packed."  Thereupon 
complainant  wrote  out  upon  the  usual  printed  blanks  of 
the  defendant  company,  and  delivered  to  the  proper  agent 
of  the  defendant  for  transmission,  this  reply,  addressed  to 
Bugg  &  Co.,  at  Birmingham :  "  Car  cribs  six  sixty,  c.  a.  f., 
prompt."  The  word  "cribs"  meant  in  the  meat  trade 
clear  ribs,  and  c.  a.  f .  meant  cost  and  freight.  These  terms 
were  well  understood  in  the  trade  and  by  the  defendant. 

This  telegram,  as  delivered  by  the  company  to  Bugg  & 
Co.,  read  ''six  thirty ^^'^  instead  of  "six  sixty ^^^  being  in 
other  respects  correct. 

Thereupon  Bugg  &  Co.  ordered  a  car-load  of  the  meat, 
amounting  to  25, 000  pounds. 

Complainants  shipped  the  meat,  and  drew  on  Bugg  &  Co. 
for  $1,650,  the  price  of  the  meat  at  six  sixty.  Bugg  &  Co. 
refused  to  pay  the  draft,  relying  on  the  telegram  as  received 
by  them ;  and  complainants  accepted  of  them  $1,675,  the 
value  of  the  meat  at  the  price  of  ' '  six  thirty^ ' '  making  a 
loss  to  complainants  of  $75. 

Complainants  at  once  notified  the  company  of  the  mis- 
take, and  that  the  same  had  entailed  upon  them  the  loss  of 
$75,  and  demanded  payment  of  this  sum,  which  the  com- 
pany declined  to  make. 

The  defendant,  in  its  answer,  says  it  is  not  liable : 
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IfHrst — Because  the  telegram  in  which  the  error  occurred 
fails  to  give  any  idea  as  to  its  true  meaning,  whereby 
defendant  was  unable  to  judge  of  its  importance  ;•  that  it 
can  only  be  held  liable  for  damages  which  it  might  reason- 
ably have  contemplated  as  a  result  of  its  error ;  ^^  that  it  is 
not  responsible  for  results  flowing  from  a  mistake  in  the 
transmission  of  such  cipher  dispatches." 

Second — That  the  dispatch  not  being  repeated,  their  lia- 
bility is,  by  the  terms  of  the  printed  blank,  which  is  the 
contract,  limited  to  the  cost  of  the  telegram. 

Third — That  in  no  event  are  they  liable  for  the  differ- 
ence in  the  price  contained  in  the  telegram  as  received  by 
it,  and  the  price  in  the  message  as  delivered  by  it  to  Bngg 
&  Co.,  /.  e.y  between  $6.60  per  100  pounds,  and  $6.30 ; 
claiming  that  complainants  could  have  recovered  their  meat 
from  Bugg  &  Co.,  as  it  was  shipi)ed  in  consequence  of  said 
mistake. 

There  was  judgment  for  the  complainants  for  the  sum  of 
$75,  with  interest  from  the  date  of  the  delivery  of  the  meat. 

Defendant  has  appealed,  assigning  errors. 

It  is  unnecessary  for  us  to  determine  what  is  the  measure 
of  damages  for  error  in  the  transmission  of  a  telegram  writ- 
ten in  cipher,  a  question  upon  which  the  authorities  are 
not  in  harmony,  and  one  where  there  are  very  many  nice 
distinctions  and  refinements. 

The  telegram  before  us  is  in  no  sense  in  cipher.  It  is  an 
abbreviation  merely,  and,  from  the  proof  in  the  cause,  an 
abbreviation  known  to  the  company.  It  fully  apprised  the 
company  that  a  proposition  to  sell  clear  rib  meat  in  car 
load  lots  at  $6.60  per  100  pounds  was  made,  and  the  com- 
pany could  reasonably  have  anticipated  that  if  the  prop- 
osition was  accepted,  the  writer  of  the  message  would  for- 
ward the  goods  in  expectation  of  such  price,  and  that  his 
loss,  if  there  was  an  error  in  delivering  the  message  by  the 
negligence  of  the  company,  would  be  the  difference  between 
the  real  value  of  the  goods  and  the  price  at  which  the 
Bender,  in  the  exercise  of  reasonable  prudence,  might  be 
able  to  dispose  of  them  when  rejected  by  the  proposed 
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purchaser  in  consequence  of  the  error.  In  other  words,  the 
company  knew  that  carelessness  or  mistake  in  the  delivery 
of  the  message  might  expose  the  sender  to  pecuniary  loss, 
the  amount  or  extent  of  which  it  was  not  necessary  for  it  to 
know.  ' '  It  is  only  necessary  that  the  damages  be  such  as 
may  fairly  be  supposed  to  have  entered  into  the  contempla- 
tion of  the  parties  when  they  made  the  contract,  that  is, 
such  as  might  naturally  be  expected  to  follow  its  violation ;" 
and  it  was  only  necessary  for  the  company  to  know  that 
the  telegram  related  to  a  matter  of  business  which,  if 
improperly  transmitted,  might  lead  to  pecuniary  loss,  upon 
the  basis  above  suggested,  to  be  increased  or  diminished 
according  to  the  particular  circumstances  of  the  case,  and  to 
be  determined  upon  the  rule  of  compensation  to  the  party 
injured. 

The  second  matter  of  defense  set  up  in  the  answer,  pre- 
dicated upon  the  terms  of  the  special  contract  contained  in 
the  printed  blanks  of  the  company,  need  not  be  noticed, 
since  the  case  of  Marr  t.  Western  Union  Telegraph 
Company,  in  1  Pickle,  629,  which  settles,  in  this  State,  in 
accord  with  the  overwhelming  weight  of  authority,  that 
such  stipulations  will  not  avaU  the  company  where  the 
damage  has  resulted  from  the  negligence  of  its  agents  or 
officers. 

The  mistake,  or  error,  here  is  clearly  shown  to  have  been 
occasioned  by  such  negligence.  Indeed,  learned  counsel 
for  the  company  have  not  made  any  contention  to  the  con- 
trary in  this  court. 

This  brings  us  to  the  consideration  of  the  third  and  seri- 
ous ground  of  defense — the  measure  of  damages  in  this 
particular  case. 

The  contention  of  the  counsel  for  complainants  is,  and 
such  was  the  view  of  the  learned  Chancellor,  that  the  com- 
pany was  the  agent  of  the  complainants  as  the  sender  of  the 
telegram,  and  that  the  complainants  were  therefore  bound 
to  let  Bugg  &  Co.  have  the  goods  at  $6.30,  the  price  erron- 
eously named  in  the  dispatch  as  delivered ;  and  that  the  loss 
must  be  measured  by  the  difference  between  the  price  at 
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which  they  were  willing  and  expected  to  sell,  and  the  price 
at  which,  in  consequence  of  the  error  of  such  agent,  they 
were  compelled  to  sell. 

In  our  opinion  this  contention  cannot  be  maintained, 
either  ujx)n  principle  or  authority. 

The  minds  of  the  party  who  sends  a  message  in  certain 
words,  and  the  party  who  receives  the  message  in  entirely 
different  words,  have  never  met.     Neither  can,  therefore,  be 
bound  the  one  to  the  other,  unless  the  mere  fact  of  employ- 
ment of  the  telegraph  company,  as  the  instrument  of  com- 
munication, makes  the  latter  the  agent  of  the  sender.     Upon 
what  principle  can  it  be  said  such  an  agency  arises  ?    The 
telegraph  company  is  in  no  sense  a  private  agent ;  it  is 
clothed  by  the  State  with  certain  privileges  —  it  is  allowed 
to  exercise  the  right  of  eminent  domain.     In  exchange  for 
such  franchises  it  is  onerated  with  certain  duties,  one  of 
which  is  the  obligation  to  accept,  and  transmit  over  its 
wires,  all  messages  delivered  to  it  for  that  purpose.     The 
parties  who  resort  to  this  instrumentality  have  no  other 
means  of  obtaining  the  benefits  of  rapid  communication, 
which  is  the  price  of  its  existence.     They  have  no  oppor- 
tunity and  no  power  to  supervise  or  direct  the  manner  or 
means  which  the  company  use  in  the  discharge  of  their 
duties  to  the  public  in  the  transmission  of  messages  for  par- 
ticular individuals.     They  can  only  deliver  to  the  company 
a  legible  copy  of  what  they  wish  communicated,  with  no 
expectation  that  such  paper  is  to  be  carried  to  the  party 
addressed ;  and  their  connection  with  the  company  there 
and  then  ceases.     They  have  contracted  with  the  company 
to  transmit  the  words  of  the  message  to  the  party  addressed, 
through  its  own  agents,  and  with  its  own   means.     The 
party  receiving  the  message  knows  that  he  is  not  obtaining 
any  communication  direct  from  the  sender,  but  that  he  is 
receiving  what  the  company  has  taken,  and  changed  the 
form  of,  from  the  paper  on  which  it  was  written,  trans- 
mitted by  electricity  over  the  wires  of  the  company,  and 
reduced  to  writing  at  its  destination  by  an  agent  of  the 
company ;  and  that  it  only  represents  uihai  was  written  by 
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the  sender,  in  the  event  that  there  has  been  no  imperfection 
in  the  mechanism  of  the  company,  nor  negligence  in  the 
servants  of  the  company.  Knowing  the  scope  of  the 
employment  and  the  methods  of  transmission,  the  receiver 
should  be  held  to  know  that  the  sender  is  bound  by  the 
contents  of  the  telegram  as  received  only  so  far  as  it  is  a 
faithful  reproduction  of  what  it  sent.  He  knows,  further- 
more, that  if  he  acts  on  the  telegram,  and  it  should  turn  out 
to  have  been  altered  by  the  negligence  or  wrongful  act  of 
the  company,  the  latter  is  liable  to  him  for  such  injury  as 
he  may  sustain  thereby. 

Ordinarily  there  is  no  relation  of  master  and  servant 
between  the  sender  of  the  telegram  and  the  company. 
Where  this  relationship  does  not  exist  the  principal  is  not 
responsible  for  the  torts  of  the  agent,  and  the  negligent 
delivery  of  an  altered  message,  when  acted  on  by  the 
receiver  to  his  detriment,  is  a  tort,  for  which  the  telegraph 
company  alone  is  responsible. 

The  company  retaining  exclusive  control  of  the  manner 
of  performance,  and  of  its  own  employes  and  instrumental- 
ities, the  sender  of  the  message  being  absolutely  without 
voice  in  the  matter,  it  seems  to  us  that  the  position  of  the 
company  to  its  employer  is  that  of  "independent  con- 
tractor,'' as  defined  as  understood  in  the  well-settled 
class  of  cases  where  the  employer  is  held  to  be  not  respon- 
sible for  the  negligence  of  the  contractor  in  the  pef ormance 
of  his  work  or  undertaking. 

The  many  and  marked  differences  between  the  employ- 
ment of  such  companies  to  transmit  a  dispatch  and  the 
employment  of  a  private  person  to  deliver  a  verbal  message, 
are  so  manifest  that  we  can  not  assume  the  liability  of  the 
sender  in  the  first  instance,  from  his  conceded  liability  in 
the  last  for  the  negligence  of  the  instrumentality  employed. 

Such  a  holding  not  only  does  violence  to  well-settled 
principles  of  the  laws  of  agency,  but  may  lead  to  the  abso- 
lute ruin  of  the  party  employing  this  useful,  and  now  nec- 
essary, public  medium  of  rapid  transmission  of  intelligence ; 
so  that  every  consideration  of  public  policy  would  seem  to 
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point  to  a  different  result,  unless  the  courts  find  themselves 
constrained  by  the  great  weight  of  authority  to  uphold  the 
contention  here  made. 

How  are  the  authorities  ? 

In  England  and  in  Scotland  the  idea  of  agency  in  the 
company,  so  as  to  bind  the  sender  upon  a  telegram  negli- 
gently changed  in  the  transmission,  is  repudiated.  Henkel 
V.  Pope,,  L.  R.  6  Exch.  7 ;  Verdin  v.  Bohertson^  10  Ct.  Sess. 
Cas.  (3rd  series),  35. 

Mr.  Gray  in  his  work,  while  stating  the  law  to  be  in  Eng- 
land and  Scotland  as  above,  says  that  in  this  country  the 
rule  is  in  general  otherwise,  citing  a  number  of  cases  in 
note  3,  §  104. 

It  is  to  be  noticed,  however,  that  this  author,  after  mak- 
ing the  statement  above  given,  throws  the  weight  of  his 
learning  and  research  against  what  he  says  is  the  tendency 
of  the  American  courts,  and  in  an  instructive  discussion  of 
the  question  seems  to  demonstrate  that  the  English  role  is 
the  correct  one. 

It  is  also  worthy  of  remark  that  in  the  note  already 
referred  to,  he  follows  the  citation  of  the  cases  which  are 
said  to  make  the  American  rule  with  the  statement  that 
"  as  a  matter  of  fact  it  has  been  decided  in  a  single  instance 
only  ( Western  Union  Telegraph  Company  T.  Shotter, 
71  Ga.  760)  that  the  receiver  of  an  altered  message  is 
entitled  to  hold  the  sender  responsible  upon  its  terms ;" 
adding  ''that  the  principle  which  would  allow  him  to  do 
BO,  however,  has  been  considered  in  the  other  cases." 

Let  us  see  what  may  be  briefly  said  of  the  other  cases : 

In  Wilson  v.  Minn,  &  Northwestern  Railroad  Co.j  31 
Minn.  481,  it  is  apparent  from  pages  482-3  of  the  opinion 
that  the  question  of  agency  was  really  not  involved. 

With  Rose  v.  U.  8.  T,  Co.,  3  Abb.  Pr.  Reps.  N.  S.  408, 
we  content  ourselves  with  what  Mr.  Gray  says  of  this  case : 
"It  seems  to  affirm  that  the  employer  of  a  telegraph  com- 
pany is  responsible  upon  a  negligently  altered  message, 
but  it  does  not  necessarily  determine  the  question. 

"The  case  decided  that  the  plaintiflp,  who  was  the  agent  of 
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the  sender  of  a  message  altered  throngh  the  negligence  of 
the  defendant,  could  not  maintain  an  action  against  the 
defendant  for  the  injury  sustained  through  acting  upou 
that  alteration. 

' '  The  decision  was  rested  upon  the  ground  that  the  plaintiff 
had  sustained  no  injury  through  the  act  of  the  defendant, 
since  he  had  a  perfect  remedy  for  his  loss  against  the  sender 
of  the  message.  The  ground  of  this  decision  is  open,  per- 
haps, to  objection."  See  §  104,  note.  Continuing,  the 
author  says : 

"  Assuming  its  sufficiency,  it  may  be  urged  that  the  case 
in  reality  decided  only  that  the  employer  of  a  telegraph 
company  is  responsible  upon  a  negligently  altered  message 
where  the  relationship  of  principal  and  agent  exists  between 
him  and  the  receiver  of  that  message — a  decision  which 
does  not  determine  the  question  under  consideration." 

'  ^Dunning  v.  Roberts,  35  Barb.  463,  is  of  little  weight.  The 
case  decided  simply  that  the  defendant  was  responsible  upon  a 
message  which  was  unquestionably  correctly  transmitted  and 
delivered — although  it  was  not  the  one  that  he  wished  sent— . 
upon  the  ground  of  the  relationship  of  principal  and  agent 
existing  between  himself  and  the  actual  sender  of  the  mes«. 
sage.  The  latter,  moreover,  in  the  absence  of  the  operator 
of  the  company,  telegraphed  the  message  himself,  so  that 
no  contract  at  all  was  made  between  the  telegraph  company 
and  the  defendant." 

In  Saveland  v.  Oreen^  40  Wis.  431,  there  was  no  question 
of  a  mistake  in  the  dispatch  ;  the  only  question  was  whether 
the  telegram  received,  where  no  mistake  was  claimed,  waa 
to  be  treated  as  the  original,  so  as  to  make  it  competent 
evidence  of  the  contents  of  such  telegram. 

DurJceev.VermorvtCent.  B.  R.  Co.,  29  Vt.  127,  decidea 
that  the  original,  where  the  person  to  whom  it  is  sent  takes 
the  risk  of  its  transmission,  or  is  the  employer  of  the  tele- 
graph company,  is  the  message  delivered  to  the  operator ; 
but  where  the  x)erson  sending  the  message  takes  the  initia- 
tive, so  that  the  telegraph  company  is  to  be  considered  aa 
his  agent,  the  original  is  the  actual  message  delivered  at 
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the  end  of  the  line.  In  this  case  there  was  no  question  of 
mistake,  nor  of  the  sender  being  bound  thereby,  but  merely 
a  controversy  as  to  what  was  original,  and  what  was 
secondary,  evidence  of  the  contents  of  a  telegram. 

Moreover,  if  this  case  decides  anything  pertinent  to  the 
case  at  bar,  it  is  that,  as  Bugg  &  Co.  first  invoked  the  services 
of  the  telegraph  company,  inviting  a  reply  from  complain- 
ants through  the  same  medium,  the  company  in  such  case 
was  the  agent  of  Bugg  &  Co.,  and  not  of  complainants,  so 
that  the  latter  would  not  have  been  bound  by  the  negli- 
gence of  the  company. 

IT.  T.  &  Wash.  Pr.  T.  Co.  v.  Dryhurg,  35  Pa.  St.  298,  is 
a  case  where  the  receiver  of  an  altered  message,  who  had 
suffered  injury  thereby,  was  allowed  to  recover  against  the 
telegraph  company  as  for  a  tort.  If  the  telegraph  company 
is  the  agent  of  the  party  who  sent  the  telegram,  then  we 
are  unable  to  see  how  the  receiver  actually  suffered  injury 
in  this  case,  because,  if  the  sender  of  the  telegram  was 
bound  to  make  good  to  the  receiver  the  contract  as  reported 
in  the  altered  message  according  to  its  terms,  then  the  party 
addressed  could  have  recovered  of  the  sender  the  value  of 
the  200  bouquets  called  for  in  the  altered  message,  instead 
of  2  bouquets. 

What  is  said  in  this  case  as  to  agency  of  the  company  so 
as  to  bind  the  sender  is  pure  dictum. 

Howley  v.  Whipple^  48  N.  H.  487,  the  next  case  cited  by 
Mr.  Gray  in  the  note  referred  to,  so  far  as  it  touches  the 
question  now  under  consideration,  is  a  mere  dictum^  and  it 
would  be  uninstructive  in  this  connection  to  state  what  it 
really  does  decide.  The  character  of  the  question  before 
that  court  may  be  inferred  from  a  quotation  which  the 
opinion  makes  from  §  340-1  of  Scott  &  Jamagin  on  Tele- 
graphy, adding  that  "many  cases  are  cited  in  the  above 
work  from  which  it  is  held  that  in  all  controversies  between 
the  sender  of  the  message  and  the  company  the  original 
message  is  the  one  left  at  the  office  by  the  party  sending  it. 
But  where  a  man  sends  a  proposition  to  another  by  tele- 
gram, and  gets  a  reply  accepting  the  offer,  the  original 
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message,  so  far  as  binding  the  acceptor  is  concerned,  is  the 
one  delivered  to  him  at  the  other  end." 

So  of  Barons  v.  Brov)n^  25  Kan.  410 ;  Matteson  v.  Noyes^ 
25  ni.  591 ;  a  &  St.\L.  R.  R.  Co,  v.  Mahoney,  82  111.  73 ;  WiU 
Hams  V.  Brickellj  37  Miss.  682 ;  O.  S  1.  R.  R.  Co.  v.  Rtis^ 
sell,  91  m.  298 ;  J^ate  v.  Hoplcins,  50  Vt.  316.  They  relate 
alone  to  the  question  of  original  and  secondary  evidence,  so 
far  as  they  touch  directly  or  indirectly  upon  the  matter 
now  under  consideration. 

Morgan  v.  People,  59  111.  58,  was  where  the  plaintiflf  in  an 
execution  telegraphed  to  the  sheriff  to  hold  up  the  sale  con- 
templated thereunder.  The  sheriflf  refused  to  obey  the 
telegram,  and  was  sued  for  damages  by  the  owners  of  the 
property.  It  was  held  that  the  telegram  delivered  to  the 
sheriflf  was  the  original,  and  that  he  should  have  obeyed  it. 
There  was  no  alteration  or  tnistake  in  the  telegram. 

Smith  v.  Eastern,  54  Md.  138,  was  this :  Smith  &  Whit- 
ing, who  were  creditors  of  W.  H.  Easton,  determined  to 
attach  his  property  to  secure  their  debt.  It  was  agreed, 
however,  that  he  might  telegraph  to  his  brother,  J.  T. 
Easton,  in  New  York,  and  that  all  parties  would  await  the 
reply.  W.  H.  telegraphed  to  J.  T.  as  follows:  " Smith  & 
Whiting  are  here,  and  will  attach  if  not  secured. ''  He 
received  a  reply  saying:  "Will  endorse  your  Smith  & 
Whiting  note, —  three  months.'*  Smith  &  Whiting  took 
the  note  of  W.  H.  Easton  at  three«ionths  in  satisfaction  of 
their  claim,  and  sent  it  to  J.  T.  Easton,  in  New  York,  for 
his  indorsement  which  was  refused.  Thereupon  they  sued 
him,  and  introduced  the  telegram  that  was  received  by  W. 
H.  Easton,  upon  which  they  had  acted.  The  court  held 
that  the  telegram  received  was  not  evidence  of  a  liability 
upon  J.  T.  Easton,  but  that  the  message  written  by  J.  T. 
should  have  been  introduced  or  accounted  for. 

This  certainly  decides  nothing  to  support  complainant's 
contention  here^  On  the  contrary,  the  logic  of  it  would 
seem  to  be  adverse  to  the  idea  of  agency  in  the  company ; 
for,  if  the  company  was  the  agent  of  the  sender  when  it 
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delivered  the  telegram,  the  telegram,  as  delivered,  was  tlie 
act  of  the  principal,  and  ought  to  bind  him. 

We  have  devoted  more  time  and  space  to  these  cases  tlran 
might  apx)ear  to  be  necessary,  but,  as  they  are  sTunmied  op 
in  the  note  referred  to  by  Mr.  Gray  as  the  cases  that  sure 
regarded  as  making  what  is  called  the  rule  in  America^  it 
Was  deemed  not  out  of  place  to  ascertain  what  they  were. 

We  make  and  have  no  criticism  upon  what  these  cases 
do  decide ;  we  merely  say  that  they  are  not  authority  upon 
which  to  predicate  the  claim  that  the  courts  in  this  country 
have  established  or  settled  the  question  under  consideration. 
As  already  stated,  Mr.  Gray  not  only  shows  that  upon 
principle  the  English  holding  is  the  correct  one,  but,  while 
listing  the  cases  above  mentioned  as  indicating  a  contrary 
view,  he  states  that  most  of  them  are  dicta. 

There  is  but  one  case  referred  to  by  him,  and  the  industry 
and  learning  of  counsel  have  produced  no  other,  which 
directly  adjudges  that  the  sender  of  a  telegram  is  bonnd  to 
the  receiver  by  the  terms  of  the  message  as  negligently 
altered  by  the  company.  That  is  the  case  of  Western 
Union  Telegraph  Co.  t.  Sliotter,  71  Ga.  760. 

With  very  great  respect  for  the  high  character  of  that 
learned  tribunal,  we  cannot  approve  the  line  of  reasoning 
pursued,  nor  the  conclusion  therein  reached.  The  facts  of 
the  case  present  the  question  exactly  in  the  shape,  and 
under  the  same  circumstances,  which  we  have  in  the  case  at 
bar.  The  learned  judge  delivering  the  opinion  places  his 
conclusion  in  part  on  the  fact  that  in  England  the  govern- 
ment has  charge  of  the  telegraph  lines,  and  upon  the  idea 
that  a  merchant  or  business  man  would  lose  credit  and 
commercial  standing  were  he  to  refuse  to  make  good  to  his 
correspondent  the  contract  contained  in  his  message  as 
delivered.  We  can  not  see  how  the  fact  ot  govermental 
charge  of  the  telegraph  system  can  make  any  difference,  for 
in  this  country  the  sender  is  as  impotent  to  control  and 
direct  the  movements  and  conduct  of  the  telegraph  company 
as  if  it  were  under  the  government,  while  in  no  sense  can 
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t^he  company  be  said  to  be  a  bailee  or  carrier  of  the  i)articu< 
lar  message. 

Nor  can  we  see  how  the  commercial  standing  of  the 
sender,  who  remits  his  correspondent  to  his  recourse  on 
the  telegraph  company  for  such  injury  as  may  result  from 
the  erroneous  message,  can  be  affected. 

The  Georgia  case,  however,  while  holding  that  the  sender 
was  bound  to  let  the  receiver  have  the  goods  at  the  reduced 
price  stated  in  the  erroneous  message,  decides  that  the 
sender  is  not  entitled  to  recover  from  the  company,  as  dam- 
ages, the  difference  between  the  price  as  written  by  the 
sender,  and  that  delivered  by  the  company,  upon  the 
ground  that  there  was  no  evidence  that  the  purchasers,  at 
the  points  where  the  telegrams  were  received,  would  have 
given  the  price  at  which  the  goods  were  offered  in  the  cor- 
rect telegrams,  nor  what  was  the  market  value  of  the  goods 
at  the  place  to  which  they  had  been  shipped  in  consequence 
of  the  error,  the  court  holding  that  the  measure  of  damages 
in  such  case  was  "the  difference  between  the  price  offered 
by  the  error  of  the  telegram  and  the  market  value  at  the 
point  to  which  shipped, — that  is,  what  the  seller  could 
have  gotten  there." 

This  case,  therefore,  though  holding  as  stated  concerning 
the  idea  of  agency,  is  opposed  to  the  conclusion  of  the 
Chancellor  in  the  case  at  bar  on  the  measure  of  damages. 

Being  of  the  opinion,  then,  that  the  complainants  were 
not  bound  to  let  Bugg  &  Co.  have  the  goods  at  the  price 
erroneously  communicated  by  the  telegraph  company,  but 
that  it  was  their  privilejs:e  to  have  reclaimed  them  when 
Bugg  &  Co.  refused  to  pay  the  price  as  written  by  com- 
plainants, let  us  see  what  were  their  rights  and  duties,  and 
what  is  the  criterion  of  damage  in  such  a  case.  They  were 
bound  to  have  taken  just  such  steps  as  a  reasonably  pru- 
dent man  would  take  to  save  himself  had  the  mistake  or 
error  been  his  own. 

A  man,  under  such  circumstances,  is  not  to  be  held  to 
have  done  the  wisest  and  best  thing,  but  to  the  exercise  of 
reasonable  skill  and  diligence.    Whether  he  so  acted  or 
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not  is  a  question  of  fact  to  be  left  to  the  jury  under  proper 
instructions  by  the  court  in  a  jury  case,  and  for  the  court 
to  try  as  any  other  question  of  fact  in  chancery  or  non- 
Jury  cases. 

What  would  be  prudent  in  one  case  might  be  very  unwise 
in  another,  dependent  on  the  character  of  the  goods,  the 
market  value  in  the  place  to  which  sent  by  the  mistake,  or 
the  value  at  the  place  from  which  sent,  regard  being  had  to 
storage,  expense  of  selling,  handling,  freights,  depreciation 
of  perishable  goods,  and  fluctuations  in  the  market,  etc. 

For  instance,  in  one  case  it  might  occasion  less  loss  to 
sell  at  the  price  named  in  the  message  as  erroneously  deliv  • 
ered,  where  the  cost  and  risk  of  storage  and  selling  in  that 
market  would  be  heavier  than  the  difference  in  the  price  as 
sent  and  the  price  as  received,  or  the  cost  of  returning  the 
goods  where  the  freight  both  ways  might  be  more  than 
such  difference.  Where  the  difference  in  the  price  as  sent 
and  the  price  as  erroneously  delivered  was  greater  than 
would  be  the  cost  of  such  retaining  and  selling  there  with 
freight  one  way,  or  greater  than  returning  with  freights 
both  ways,  regard  being  had  to  the  markets  at  the  two 
places,  then  he  ought  not  to  sell  at  the  price  so  named,  but 
should  retain,  or  return,  according  to  his  best  iudgment. 

In  such  cases  the  courts  will  not  be  over  nice,  on  behalf 
of  the  negligent  company,  in  adjusting  the  scales  to  the 
wisdom  of  the  several  means  open  to  the  party  injured,  and 
undertake  to  weigh  carefully  the  question  as  to  what  was 
best,  as  then  appeared,  and  certainly  not  as  to  what  was 
•^best  as  seen  in  the  lisrht  of  subsequent  events,  but  will 
merely  require  the  victim  of  the  negligence  to  act  in  good 
faith,  in  the  exercise  of  ordinary  prudence,  in  the  effort  to 
extricate  himself  from  the  situation  in  which  he  has  been 
placed. 

Where  this  has  been  done,  the  loss  resulting  will  be  the 
measure  of  damages  which  he  will  be  entitled  to  recover, 
upon  the  doctrine  of  compensation. 

It  is  manifest  that  it  would  be  unreasonable  to  expect 
the  same  conduct  in  a  case  where  the  goods  shipped  in  con- 
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sequence  of  the  negligence  of  the  company  was  lumber, 
coal,  or  the  like,  where  freights  would  be  a  large  factor  in 
the  loss,  and  in  a  case  where  the  goods  were  bonds,  dia- 
monds, and  the  like,  where  freights  are  insignificant,  com- 
pared with  value ;  such  considerations,  together  with  the 
facilities  for  sale,  proximity  to  other  markets,  and  the  like, 
are  to  be  regarded  in  connection  with  the  facts  and  circum- 
stances of  each  particular  case. 

This  is  a  summary  of  the  result  of  general  principles,  all 
of  which  are  too  well  settled  to  require  citation  of  authority. 

Applying  these  principles  to  the  case  at  bar,  we  find  no 
proof  in  the  record  that  would  enable  us  to  ascertain  the 
damages  fairly  resulting  from  the  negligence  of  the  tele- 
graph company.  There  is  nothing  to  show  what  was  the 
market  value  of  the  meat  at  Birmingham,  nor  at  Memphis, 
unless  the  telegram  as  written  by  the  senders  is  to  be  con- 
sidered as  fixing  it.  This  is  evidence  of  what  the  sender 
was  willing  to  take  for  it,  and  in  the  absence  of  proof  to 
the  contrary,  may  be  said  to  furnish  evidence  of  the  mar- 
ket value  in  favor  of  the  party  making  the  offer,  as  against 
third  parties.  There  is  no  proof  as  to  freight  either  way, 
so  that  we  cannot  say  whether  the  complainants  have  acted 
prudently  in  selling  at  the  price  named  in  the  erroneous 
telegram,  or  whether  he  should  have  sought  other  pur- 
chasers at  Birmingham,  or  recalled  the  meat  to  Memphis, 
or  taken  some  other  course.  In  the  absence  of  some  such 
proof,  it  is  impossible  for  the  court  to  ascertain  the  extent 
of  the  injury  inflicted  by  the  company' s  negligence,  so  as 
to  fix  and  determine  the  compensation  therefor  with 
certainty. 

But  the  negligence  being  established,  and  the  complain- 
ants having  shown  that  they  disposed  of  the  goods  at  the 
price  named  in  the  erroneously  delivered  message,  which 
was  one  of  the  means  open  to  the  shipper  of  extricating 
himself  with  the  smallest  loss,  and  there  being  no  proof 
whatever  tending  to  show  that  such  disposition  of  the  goods 
was  not  the  very  best  thing  to  be  done  under  the  circum- 
stances, we  are  of  opinion  that  the  difference  between  the 
VOL.  II — 49. 
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price  named  in  the  telegram  as  sent  and  as  delivered,  wliere 
sale  is  actually  made  at  the  latter  price,  may  be  ta^en  aa 
the  correct  measure  of  damages  where,  as  in  the  case  at 
bar,  the  difference  is  not  so  great  as  to  excite  suspicion, 
and  where  from  the  character  of  the  goods  it  does  not 
appear  unreasonable  and  improper  to  make  such  disposition 
of  the  goods.    Where  the  conduct  of  the  party  injured,  in 
his  efforts  to  extricate  himself  from  loss,  does  not  appear  to 
have  been  improvident,  nor  in  bad  faith,  and  the  loss  is 
shown  from  such  conduct,  the  burden  of  proof  is  ux>on  the 
author  of  the  wrong  to  show  that  the  loss  might  have  been 
mitigated  by  a  different  course  of  conduct,  which  a  reason- 
ably prudent  man  ought  to  have  taken.    In  the  absence  of 
such  proof  the  loss,  as  shown,  will  be  taken  as  the  correct 
measure  of  damages  in  the  particular  case.    Of  this,  the 
wrongdoer  certainly  cannot  complain ;  the  fault  being  his 
that  there  is  not  proof  that  some  other  course  of  conduct 
would  have  lessened  the  damages. 
Let  the  decree  be  affirmed,  with  costs. 


Note. —  See  Index  to  this  and  to  previous  volume,  titles  "  Limiting  Lia- 
biUty,"  "  Damages." 
See  notes,  vol.  1,  pp.  58,  99 ;  voL  2,  p.  654. 
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C.  B.  Stxjabt,  Jb.  V.  Western  Uniok  Telegratph 

Company. 

Supreme  Court  of  Texas,  June  £5,  2886, 

(86  Tex.  580.) 

Delay  of  telbgbam.— Damages.— Msntaij  distbess. 

Mental  distress  is  a  proper  element  of  damages  in  an  action  based  upon 

the  negligent  failure  of  a  telegraph  company  to  promptly  deliver  a 

message. 
Oases  of  this  series  cited  in  opinion :  W.  U.  Tel.  Co.  v.  Brown,  vol.  1, 

p.  461 ;  OvXf,  iSbe.  Co.  v.  J.  Levy,  vol.  1,  p.  536 ;  Gulf,  <fcc.  Co.  v.  J.  T. 

Levy,  vol.  1,  p.  543 ;  So  ReUe  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  348. 

Action  for  damages.     Facts  stated  in  opinion. 

John  T.  Pierce^  W.  H.  Pope^  and  T.  P.  Young^  for 
appellant. 

Slemmons  &  Fields  for  appellee. 

RoBEBTSON,  Associate  Justice :  The  api>ellant,  who  was 
the  plaintiff  in  the  court  below,  sued  the  appellee  for  dam- 
ages, and  recovered  a  judgment  for  $2,500.  The  appellee 
made  a  motion  for  a  new  trial,  which  was  overruled,  and 
the  court  below  then  of  its  own  motion  arrested  the  appel- 
lant's  judgment  and  set  it  aside  on  the  ground  that  the 
petition  was  insufficient  in  law  to  sustain  a  judgment. 
From  this  judgment  the  appellant  appealed,  and  the  only 
question  presented  is  upon  the  sufficiency  of  the  plaintiff's 
petition. 

The  appellant  alleged  in  his  petition  that  he  was  a  citizen 
of  Harrison  county,  and  appellee  was  a  body  politic  duly 
incorporated,  which  was  represented  in  said  Harrison  county 
by  J.  P.  Morrison,  its  local  agent,  and  that  appellee  oper- 
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ated  and  owned  on  February  3,  1883,  a  telegraph  line  from 
the  city  of  Marshall,  in  said  county,  to  the  city  of  Waco, 
in  McLennan  county,  Texas,  and,  for  hire,  transmitted 
telegrams  for  the  public  between  said  points.  Api)ellant 
being  informed  in  Waco,  where  he  then  resided,  that  John 
E.  Stuart,  his  brother,  who  lived  in  Marshall,  was  there 
sick,  he  instructed  G.  W.  Stuart,  another  brother  of  his, 
who  also  resided  in  said  city,  to  inform  him  by  telegraph 
of  his  ^brother  John's  condition ;  that  said  G.  W.  Stuart, 
as  appellant' s  agent,  on  February  3,  1883,  delivered  to  the 
agent  of  appellee,  in  Marshall,  a  telegram,  as  follows  : 

«<  MAWflTTATT.,  Texas,  Feb.  3, 1883. 
••To  C.  B.  Stuart,  Jr..  Waco,  Texas,  care 'of  Stuart  &  Harris,  attomeyB: 
John  is  very  low,  come  on  first  train.  "  G.  W.  Stuabt." 

That  at  the  time  of  delivering  to  the  agent  the  message 
he  paid  fifty  cents,  the  customary  charges  for  transmitting 
the  same,  and  informed  the  agent  of  the  circumstances 
requiring  the  speedy  transmission  and  delivery  thereof; 
that  the  message  was  correctly  transmitted  and  received  at 
appellee's  office  in  Waco,  by  its  agent,  at  three  o'clock  P. 
M.,  on  February  3,  1883  ;  that  being  in  a  state  of  anxiety 
and  momentarily  expecting  a  telegram  from  his  agent,  Q-. 
W.  Stuart,  appellant,  in  person,  called  at  the  office  of 
appellee,  in  Waco,  at  four  o'  clock  P.  M. ,  on  February  3, 
1883,  and  asked  the  agent  of  appellee  if  any  message  had 
been  received  by  him  for  appellant,  and  that  the  agent 
told  him  that  none  had  been  received;  that  he  then 
informed  the  agent  that  his  brother  was  sick  in  Marshall, 
and  that  he  was  expecting  a  telegram  from  there  in  refer- 
ence to  his  condition,  and  that  if  it  should  come  to  send  it 
to  his  office,  informing  him  at  the  time  where  his  office  was. 
Not  having  received  any  telegram,  he  again,  about  nine 
o'clock  on  the  morning  of  February  4,  1883,  called  at 
appellee's  office  in  Waco,  and  asked  if  any  message  bad 
been  received  for  him,  and  was  told  by  the  agent  of  the 
appellee  that  none  had  come  ;  that  he  again  instructed  the 
agent  to  send  the  telegram,  if  it  should  come,  to  his  office ; 
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that  on  the  morning  of  February  5, 1883,  the  telegram  above 
set  out  was  delivered  to  him,  and  that  he  immediately 
started  for  Marshall,  and  traveled  as  speedily  as  he  pos- 
sibly could,  but  when  he  arrived  his  brother  John  had  died 
and  was  buried ;  that  if  the  telegram  had  been  delivered  to 
Mm  when  he  called  for  it  on  February  3,  he  could  have 
reached  Marshall  in  time  to  have  seen  his  brother  alive ; 
and  that  if  he  had  received  it  when  he  called  for  it  on  the 
morning  of  February  4,  he  could  have  reached  Marshall  in 
time  to  have  attended  the  funeral  services  of  his  brother ; 
and  in  consequence  of  all  of  which  he  had  suffered  great 
disappointment,  grief  and  mental  anguish.  Appellant  also 
alleged  that  he  was  on  February  3,  and  had  been  for  some 
time,  a  practicing  lawyer  in  Waco ;  that  his  office  was  in 
speaking  distance  of  the  defendant's  office,  and  that  he  had 
his  card  in  the  Waco  Examiner,  a  paper  having  a  wide  cir- 
culation in  that  city,  and  his  sign,  as  such  lawyer,  was 
suspended  over  the  pavement  in  front  of  his  office,  in  full 
view  of  all  persons  passing ;  and  that  he  had  repaid  to  G. 
W.  Stuart  the  amount  he  paid  appellee' s  agent. 

These  averments  disclose  a  contract  between  the  appellant 
and  the  appellee,  by  the  terms  of  which  the  appellee,  for  a 
valuable  consideration,  bound  itself  to  deliver  to  appellant, 
promptly  the  message  described,  a  breach  of  this  contract 
on  appellee' s  part  and  actual  damage  sustained  by  the  appel- 
lant at  least  in  the  sum  paid  to  appellee  as  the  consideration 
for  transmitting  the  message.  For  the  breach  of  contract 
the  appellee  was  liable  at  all  events  for  nominal  damages. 
Telegraph  Company  v.  Dryhurg^  35  Penn.  St.  298. 

But  the  only  averments  in  the  petition  which  can  at  all 
sustain  the  amount  of  the  judgment  rendered  are  those 
which  describe  the  harrowing  effects  upon  the  feelings  of 
appellant  as  the  result  of  the  negligence  of  the  appellee. 
Appellant' s  agent  at  Marshall,  when  he  delivered  the  mes- 
sage for  transmission,  fully  informed  the  appellee  of  the 
meaning  of  the  telegram  and  the  importance  of  promptly 
delivering  it.  The  poignant  distress  suffered  by  the  appel- 
lant was,  therefore,  proximately,  and  in  the  contemplation 
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of  appellee,  caused  by,  and  under  the  painful  circumstances 
described,  naturally  would  result  from  the  appellee's 
negligence. 

The  petition  does  not   disclose  a  case  for  exemplary 
damages.    The  rule  as  stated  in  Telegraph  Company  t. 
Brawn,  58  Tex.  170,  perhaps  needs  to  be  qualified ;  but 
tested  by  the  rule  most  liberally  interpreted  in  behalf  of 
appellant,  no  such  case  is  shown  as  would  justify  the  court 
in  punishing  appellee  for  the  wrongful  acts  of  its  agents. 
Unless,  therefore,  injury  to  feeling  is  a  proper  element  of 
actual  damage,  the  petition  does  not  sustain  the  judgment. 
It  was  determined  by  this  court  in  the  case  of  the  younger 
Levy  (59  Tex.  647)  that  we  have  no  forms  of  action  or 
technical  rules  which  can  prevent  the  plaintiff,  upon  a  state* 
ment  of  the  facts  of  his  case  as  authorized  by  our  system  of 
pleading,  from  recovering  all  the  damages  shown  to  be 
sustained.    If  the  facts  stated  show  a  breach  of  contract, 
and  also  that  the  breach  is  of  such  character  as  to  author- 
ize a  suit  as  for  a  tort,  all  the  damages  recoverable  for  the 
thing  done  or  committed,  either  in  an  action  ex  delicto  or 
ex  contractu^   may  be  recovered  in  the  one  suit.     It  is 
claimed  by  counsel  for  appellee  that  injury  to  feelings  in 
this  kind  of  suit  is  held  by  this  court  in  both  the  JLevy 
coses  (69  Tex.  643,  663)  to  be  exemplary  damages.    We  do 
not  so  understand  either  of  those  authorities.     In  the  elder 
Levy  case  it  was  held  that  one  not  entitled  to  recover  nominal 
damages,  as  for  a  breach  of  contract,  nor  sustaining  any 
damage  to  his  person,   name  or  estate,   could   have  no 
recovery  for  mental  distress  alone.    In  that  case  the  tele- 
graph company  had  no  contract  with  Levy,  had  broken  no 
engagement  with  him  nor  violated  any  contract  it  had  made 
with  any  one  else  for  his  benefit.     It  owed  him  no  duty, 
and  violated  no  right  of  his,  and  though  its  conduct  may 
have  outraged  his  sensibilities,  it  had  done  him  no  legal 
wrong. 

In  the  other  Levy  case,  the  petition  was  excepted  to  on 
the  ground  that  it  showed  no  facts  constituting  a  basis  of 
damages ;  the    exceptions    were    overruled ;  the  plaintiff 
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recovered,  and  tlie  defendant,  appealing,  assigned  as  error 
the  action  of  the  court  in  overruling  the  exceptions  to  the 
petition.  The  petition,  like  that  in  this  case,  was  a  state- 
ment of  the  facts  regardless  of  the  forms  of  action.  "  Upon 
the  whole  case,  as  made  by  the  petition  and  evidence," 
this  court  held,  "that  the  appellee  was  entitled  to  recover 
whatever  damages  the  proof  may  justify  over  and  above 
such  sum  as  he  paid  for  the  transmission  of  the  message, 
and  this  in  the  way  of  exemplary  damages,"  if  a  case  for 
such  damages  is  made.  Whether  the  damage  arising  from 
mental  distress  was  actual  or  exemplary,  was  not  discussed 
or  decided,  but  it  was  held  that  such  damage,  which  in 
that  case,  as  in  this,  was  mainly  the  basis  of  the  suit,  could 
be  recovered.  "Otherwise,  in  a  large  class  of  cases,  most 
grievous  wrongs  may  be  inflicted  in  matters  as  vitally 
affecting  the  welfare  of  individuals,  as  in  other  matters  to 
which  a  pecuniary  value,  a  market  price,  can  be  fixed  ;  and 
this,  in  disregard  of  a  duty  voluntarily  assumed  to  the 
public,  to  secure  the  due  performance  of  which,  many 
privileges,  not  possessed  by  persons  generally,  are  con- 
ferred by  the  State  upon  the  offending  party."  That  men- 
tal suffering,  resulting  from  an  indignity  to  the  person,  is 
actual  damage,  is  held  by  this  court  in  the  case  of  Hays  v. 
Railroad  Co.,  46  Tex.  272.  Pain  of  mind,  anxiety  and 
all  the  forms  of  distress  peculiar  to  a  sentient  being,  have 
been  held  elements  of  actual  damage  in  suits  for  injuries  to 
the  person  through  the  negligence  of  others.  Our  own 
reports  contain  many  such  cases.  But  it  is  claimed  that  in 
those  cases  the  mental  is  an  incident  of  bodily  pain,  and 
that  without  the  latter  the  former  can  not  be  considered  as 
actual  damage.  In  cases  of  bodily  injury  the  mental 
suffering  is  not  more  directly  and  naturally  the  result  of 
the  wrongful  act  than  in  this  case,  not  more  obviously  the 
consequence  of  the  wrong  done  than  in  this  case.  What 
difference  exists  to  make  the  claimed  distinction  ?  That  it  is 
caused  by  and  contemplated  in  the  doing  of  the  wrongful  act, 
is  the  principle  of  the  liability.  The  wrong-doer  knows 
that  he  is  doing  this  damage  when  he  afUcts  the  mind  by 
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withholding  the  message  of  mortal  illness,  as  well  as  by  a 
wound  to  the  person.  In  cases  of  slander  and  libel,  injury 
to  the  feelings  is  actual  damage  (3  Suth.  on  Damages,  645 
et  seq.) ;  it  is  the  natural  result  of  the  wrongful  act.  The 
appellee  knew,  according  to  the  averments  of  the  petition, 
that  in  delaying  the  delivery  of  the  message  it  had  under- 
taken to  transmit,  it  was  denying  appellant  the  opportunity, 
he  had  contracted  with  api)ellee  to  afford  him,  to  be  with 
his  dying  brother  in  his  last  hours,  and  to  comfort,  by  his 
presence,  the  bereaved  mother.  No  press  of  business  nor 
pecuniary  interest  could  excuse  his  absence  on  such  occa- 
sion. In  the  proi)er  feeling  of  all  men,  not  brutalized,  the 
call  upon  him  was  superior  to  the  engagments  that  usually 
occupy  the  time  and  absorb  the  minds  of  men.  Having 
full  faiowledge  of  the  situation,  the  duty  of  appellee  to 
deliver  promptly  the  message  was  correspondingly  high. 
Damage  for  the  breach  of  such  a  duty  is  not  fifty 
cents.  For  so  small  a  sum  appellee,  with  its  great  facil- 
ities, procured  in  part  by  the  State's  aid,  had  contracted 
to  do  the  appellant  a  great  service.  The  appellant  loses 
not  the  price,  but  the  thing  paid  for,  which  was  estimated 
in  the  judgment  below,  and  on  the  pleadings,  not  exces- 
sively, at  $2,500. 

In  the  So  JRelle  case,  55  Tex.  310,  it  was  held  that  injury 
to  the  feelings  was  actual  damage,  which  could  be  recovered 
though  no  other  was  sustained.  That  authority  was  over- 
ruled in  the  elder  Levy  case,  only  in  so  far  as  it  is  held 
that  such  damage  alone  would  sustain  an  action.  The  two 
cases  conflict  in  but  this  one  point.  We  find  no  case,  except 
So  Relle,  which  holds  that  a  party  may  come  into  court 
solely  to  redress  an  injury  to  his  feelings.  Such  injury  is 
not  in  the  name,  person  or  property ;  but  if  to  either  of 
these  an  actionable  injury  is  done,  the  complaining  party 
may  then  recover,  as  actual  damages,  compensation  for  the 
proximate  results  of  the  wrongful  act.  When  injury  to  the 
feeling  is  such  result,  it  forms  an  element  of  the  actual 
damage.  Railway  Company  v.  Randall^  60  Tex.  261 ; 
Field  on  Damages,  76 ;  CraJcer  v.  Railway  Company^  36 
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Wis.  657 ;  Smitli  v.  Overhy,  30  Ga.  241 ;  Smith  v.  PiitS' 
burg,  etc,  B.  Co.,  23  Ohio  St.  17;  Cooley  on  Torts,  646; 
1  Suth.  on  Damages,  17, 18. 

The  petition  disclosed  a  good  cause  of  action,  snfficient| 
if  the  facts  averred  were  proved,  to  sustain  the  judgment 
rendered.  If  the  facts  averred  were  not  proved,  the  motion 
for  new  trial  should  have  been  granted.  If  the  action  of  the 
court  in  overruling  that  motion  was  not  satisfactory  to  the 
api)ellee,  he  ought  to  have  excepted,  have  caused  a  state- 
ment of  facts  to  be  embraced  in  the  record,  and  have 
assigned  error. 

The  judgment  of  June  26,  1884,  arresting  that  of  May  2, 
1884,  was  erroneous,  and  will  be  reversed,  and  as  that 
of  May  2  is  sustained  in  the  only  particular  in  which  it  is 
complained  of,  it  will  be  reinstated,  5  Leigh,  388  ;  Hogg^ 
land  V  Cothren,  25  Tex.  346 ;  and  these  orders  be  certified 
below  for  observance.     It  is  so  ordered. 

Reversed  and  rendered. 

Chief  Justice  Willie  did  not  sit  in  this  case. 

On  Motion  For  a  Rehearing. 

Statton,  Associate  Justice:  This  action  was  brought 
to  recover  damages  for  a  breach  of  contract  made  by  the 
parties  to  this  action.  The  contract  fixed  upon  the  appellee 
the  duty  to  perform  certain  services  for  the  appellant,  ser- 
vices public  in  their  nature  by  reason  of  the  nature  of  the 
employment  which  the  appellee  had  voluntarily  assumed, 
and  for  a  violation  of  this  duty,  the  appellee  became  liable 
to  the  appellant  for  whatever  damages  necessarily  resulted, 
or  which,  from  the  nature  of  the  contract  and  the  known 
purpose  for  which  the  service  was  sought,  were  likely  to 
accrue  by  reason  of  its  breach. 

The  sole  ground  on  which  a  rehearing  is  asked  is,  that 
damages  compensatory  in  character  are  not  given  by  the 
law  for  an  injury  to  the  feelings,  directly  resulting  from  a 
breach  of  contract  or  violation  of  duty ;  that  damages  result- 
ing from  such  grounds  are  only  recoverable  when  a  case  is 
made  authorizing  exemplary  damages ;  that  damages  for 
injury  to  the  feelings  are  punitory  and  never  compensatory. 
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We  have  no  disposition  to  enter  into  a  discussion  of  the  vexed 
question,  whether  the  recognition  of  a  rule  which  gives  to 
an  individual  damages  for  punitory  or  exemplary  purposes, 
and  not  merely  as  compensation  for  an  injury  received,  is 
In  harmony  with  a  rational  administration  of  the  laws  per- 
taining to  the  adjustment  of  rights  between  man  and  man. 

It  may  be,  and  is  most  likely  true,  that  the  whole  doctrine 
of  punitory  or  exemplary  damages  has  its  foundation  in  a 
failure  to  recognize,  as  elements  upon  which  compensation 
may  be  given,  many  things  which  ought  to  be  classed  as 
injuries  entitling  the  injured  person  to  compensation.  The 
elements  of  injury  for  which  damages  compensatory  may 
be  given,  vary  in  their  character.  To  some  of  these  the 
means  for  ascertaining  the  compensation  which  ought  to  be 
given  is  such  that  it  may  be  fixed  with  almost  mathemati- 
cal certainty,  while  as  to  others,  this  degree  of  certainty 
cannot  be  reached. 

At  some  periods  the  tendency  was  to  restrict  the  recovery 
of  damages  compensatory,  to  such  matters  as  were  suscep- 
tible of  having  attached  to  them  an  exact  pecuniary  value, 
the  dollars  and  cents  lost  as  the  result  of  a  breach  of  con- 
tract or  tort.  At  the  present  time,  however,  the  fact  that  it 
may  be  found  difficult  to  ascertain  the  exact  amount  of 
compensation  which  ought  to  be  made  for  an  injury  result- 
ing necessarily  from  the  act  of  another,  is  not  considered  as 
any  sufficient  reason  why  compensation  should  not  be 
given. 

The  question,  in  any  case,  is,  has  injury  necessarily 
resulted  to  the  person,  property  or  reputation  of  one  person 
from  the  act  of  another,  violative  of  a  right  secured  by  con- 
tract or  the  general  law  of  the  land  ?  If  so,  the  act  violative 
of  right,  being  the  proximate  cause  of  the  injury,  the  per- 
son who  thus  suffers  injury  is  entitled  to  damages  to  com- 
pensate him  for  this,  whatever  may  be  the  elements  which 
make  up  the  injury  and  form  the  basis  for  damages.  Kone 
person  be  unlawfully  wounded  by  another,  the  damages  he 
may  recover  as  compensation  will  not  be  restricted  to  such 
Bums  of  money  as  may  be  -equal  to  the  value  of  time  lost, 
money  necessarily  expended  in  treatment  with  a  view  to 
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recovery,  and  other  like  matters ;  but  the  physical  paiu 
resulting  from  the  wounding  enters  into  the  estimate  as  a 
factor  calling  for  compensation,  more  or  less,  as  the  paiii 
may  have  been  slight  or  severe,  or  of  short  or  long  duration. 

If  such  a  wounded  person's  condition,  resulting  from  the 
unlawful  act,  be  such  as  to  cause  mental  suffering,  this  is 
also  to  be  taken  into  estimate.  Why  ?  Is  it  because  the 
mental  suffering  is  brought  about  by  a  maimed  or  disabled 
condition,  for  which  of  itself  compensation  must  be  made  ? 
Certainly  not ;  physical  pain  is  no  more  real  than  is  mental 
anguish. 

If  one  person  is  unlawfully  so  wounded  by  another  that 
he  loses  a  limb  in  consequence  thereof,  and  this  is  attended 
with  physical  pain,  compensation  must  be  made  for  the 
latter  injury,  simply  because  it  is  the  necessary,  natural 
or  probable  result  of  the  unlawful  act.  If,  in  addition  to 
the  physical  pain,  the  maimed  condition  of  the  same  per* 
son,  or  the  circumstances  under  which  he  is  placed  by  the 
wounding,  bear  as  necessary,  natural  or  probable  fruit, 
mental  suffering,  this  is  also  matter  for  which  compensation 
must  be  given  ;  but  the  right  to  compensation  for  the  one 
injury  has  not  its  foundation  in  the  existence  of  the  other. 

Each  of  these  elements  for  damages  goes  back  to  a  com- 
mon source  of  right  of  compensation — the  act  of  the 
violator  of  a  right  secured  by  contract  or  the  general  law 
of  the  land ;  and  whatsoever  necessarily  results  to  the 
injured  person  from  the  act  so  violative  of  his  right  must 
give  legal  claim  for  compensation ;  and  his  right  to  this 
cannot  be  made  dependent  upon  the  motive  with  which  the 
unlawful  act  is  done,  nor  upon  other  circumstances  which 
are  ordinarily  held  to  be  suflicient  to  authorize  the  impost* 
tion  of  damages  termed  punitory  or  exemplary. 

In  Railway  Company  t.  IsclojC  Levy,  69  Tex.  663,  it 
was  held  that  one  who  had  not  fixed  upon  a  telegraph  com- 
pany, by  contract,  the  duty  to  deliver  a  message,  could  not 
maintain  an  action  for  damages  for  the  failure  to  promptly 
deliver  it,  upon  the  mere  averment  that  such  failure  had 
caused  him  mental  distress.     In  that  case  authorities  were 
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€ited  illustrating  the  extent  to  which  courts  and  elementary 
writers  had  gone  in  support  of  the  rule  that  mere  mentsd 
suffering  was  not  sufficient  to  enable  one  person  to  main- 
tain against  another  an  action,  based  on  negligence,  when 
neither  by  contract  nor  positive  law  was  a  duty  fixed  to  do 
for  him  the  act  alleged  to  have  been  negligently  performed. 

It  was  not  necessary  in  that  case  that  we  approve  or  dis- 
approve of  all  that  was  asserted  to  be  the  law  in  the 
authorities  cited,  nor  were  we  then  called  upon  to  declare 
whether  mental  suffering  resulting  from  the  negligent  per- 
formance of  a  duty,  fixed  by  contract  or  positive  law,  as  an 
element  entitling  the  injured  party  to  damages  comi)ensa- 
tory.  In  Railway  Company  t.  J.  T.  Lei^,  69  Tex.  543, 
which  was  somewhat  similar  in  its  facts  to  the  case  before 
ns,  it  was  held  that  the  action  could  be  maintained,  and 
that  the  injured  party  was  entitled  to  recover  any  damages 
which  the  proof  might  justify,  besides  such  sum  as  was 
paid  for  sending  the  message,  and  that  he  might  recover 
exemplary  damages,  if  the  negligence  of  the  telegraph  com- 
pany was  wilful  or  gross. 

There  was,  however,  no  intimation  in  that  case  that  dam- 
ages, such  as  are  termed  exemplary,  were  the  only  damages 
the  plaintiff  might  recover  other  than  the  sum  paid  for  the 
transmission  of  the  message ;  but  it  was  suggested  that  it 
would  be  necessary  for  the  plaintiff  to  show  a  case  entitling 
him  to  actual  damages  to  entitle  him  to  recover  damages 
exemplary.  The  case  last  referred  to  was  before  this  court 
a  second  time,  and  there  is  much  in  the  opinion  then  given 
which  we  deem  inconsistent  with  the  rules  of  law  appli- 
cable  to  such  cases.  We  see  no  reason  to  doubt  that  the 
case  now  before  us  was  correctly  disposed  of  by  the  original 
opinion,  which  more  fully  considers  all  the  questions 
involved  in  the  case,  and  the  motion  for  rehearing  will  be 
overruled. 

It  is  so  ordered.  Motion  overruled. 


Note. —  See  Index  to  this  and  to  previous  volume,  title  "  Damages. 
See  note  to  TT.   U.  Tel  Co.  v.  Edsall,  post. 
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Gulf,  Colorado  and  Sante  Fe  Railway  Company  v. 

L.  J.  Miller.* 

Textis  Supreme  Court,  Feb,  U,  1898. 

(69  Tex.  739.) 

FaILUBB  to  DSLIVEB  TELBGBAM.— LDOrma  UABrLITY. — Unbefkatbd 

MESSAGE. 

A  stipulation  in  a  telegraph  blank,  freeing  the  company  from  liability  for 

mistakes  or  delays  in  transmission  or  delivery  of  ninrepeated  messages, 

does  not  cover  failure  to  deliver  after  transmission. 
Charge  to  jury  on  question  of  negligence  held  sufficient  and  proper. 
Evidence  tending  to  show  that  with  proper  diligence  the  company  could 

have  delivered  the  telegram,  held  properly  admitted. 
Cases  of  this  series  cited  in  opinion :  W,  U.  Tel,  Co.  v.  NeiU,  vol.  1,  p.  352  ; 

W(mack  v.  W.  TJ.  TeZ.  Co.^  vol.  1,  p.  454 ;  WStibard  v.  W.  U.  Tel,  Co,, 

vol.  1,  p.  62 ;  W,  U,  Tel.  Co.  v.  Fenton,  vol.  1,  p.  198 ;  Bartlett  v.  W,  U. 

Tel,  Co,y  voL  1,  p.  45 ;  W.  U,  Tel,  Co,  v.  Blanchard,  voL  1,  p.  404;  W.  U. 

Tel.  Co.  V.  Fontaine,  vol.  1,  p.  229. 

Appeal  from  District  Court,  Washington  county;  McFab- 
i*AND,  J. :  Action  for  damages  for  failure  to  deliver  telegram. 
Appeal  by  defendant  below  from  order  denying  motion  for 
new  trial. 

Oarrettj  Searcy  &  Bryan^  for  appellant. 

Bassettj  Muse  <fe  Muse^  for  appellee. 

Acker,  J. :  Appellee  brought  this  suit  to  recover  damages 
for  the  failure  to  deliver  a  telegraph  message  sent  by  his 
wife  from  Sealy,  Texas,  to  him  at  Brenham,  informing  him 
of  the  serious  illness  of  their  child,  and  requesting  his  pres* 
ence  at  Sealy.  The  message  was  delivered  to  appellant's 
agent  at  Sealy  about  2:30  P.  M.,  and  the  charge  for  trans- 

*  This  name  is  given  as  '*  Wilson  "in  the  official  report.    The  coireot 
name  is  said,  however,  to  be  *'  MiUer." 
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mitting  and  delivering  was  prepaid.  The  distance  from 
Sealy  to  Brenham  is  about  30  miles.  The  message  was 
received  at  Brenham  a  few  minutes  after  it  was  delivered  to 
appellant's  agent  at  Sealy.  The  message  was  not  repeated. 
Appellee  was  at  his  home  in  Brenham  all  afternoon  of  the 
day  the  message  was  sent,  but  it  was  not  delivered  to  him 
until  in  the  afternoon  of  the  next  day,  after  the  child  was 
dead,  when  he  called  for  it  at  appellant's  office  in  Bren- 
ham. The  message  was  written  on  a  blank,  furnished  by 
appellant  for  that  purpose,  at  the  top  of  which,  and  pre- 
ceding the  message,  there  was  printed  matter  containing 
the  following  stipulation : 

*'  It  is  agreed  between  the  sender  of  the  following  message  and  ihisoofn- 
pany  that  said  company  shall  not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  non-delivery,  of  any  unrepeated  mcoBJUce, 
whether  happening  by  the  negligence  of  its  servants  or  otherwise,  beyond 
the  amount  received  for  sending  the  same." 

In  regard  to  this  contract,  the  court  charged  the  jury : 
*' Under  such  a  contract,  the  defendant,  its  agents  and 
employes,  would  be  bound  to  use  such  care  and  diligence 
as  were  reasonably  adequate  to  a  faithful  discharge  of  the 
obligation  assumed ;  and  the  failure  to  deliver  the  message 
with  reasonable  diligence,  that  is,  with  such  care  and  dili- 
gence as  a  prudent  man  would  exercise  in  a  matter  of  equal 
importance  to  himself — if  that  fact  has  been  shown,  makes 
Si  prima  facie  case  of  negligence,  which  would  cast  on  the 
defendant  the  burden  of  proof  to  justify,  excuse,  or  miti- 
gate such  an  apparent  breach  of  duty ;  and  the  fact  that 
the  sender  did  not  pay  to  have  the  message  rei)eated  con- 
stitutes no  defense  to  an  action  for  the  failure  to  deliver  it 
to  the  party  to  whom  it  was  addressed." 

This  charge  is  complained  of  as  erroneous,  because,  as 
contended  here,  *Hhe  appellant  had  the  right  to  limit  its 
liability  by  contract,  and  the  court  erred  in  instructiag  the 
jury  that  the  fact  that  the  sender  did  not  pay  to  have  the 
message  repeated  constitutes  no  defense  to  an  action  for  the 
failure  to  deliver  it  to  the  party  to  whom  it  was  addressed." 
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Treating  the  conditions  or  stipulations,  printed  upon  the 
l>lanks  furnished  by  appellant,  and  upon  which  it  requires 
all  messages  to  be  written,  as  a  contract,  we  are  to  deter- 
mine whether  the  stipulation  here  invoked  is  reasonable 
and  binding  to  the  extent  of  affording  protection  to  appel- 
lant against  damages  resulting  from  the  negligence  of  its 
agents  and  employes  in  failing  to  deliver  the  message. 

If  the  plaintiff  in  this  suit  were  seeking  to  recover  damages 
for  error  committed  in  transmitting  the  message,  we  would 
be  relieved  of  all  difficulty  upon  this  question ;  for  while 
the  authorities  are  numerous,  very  respectable,  and  well 
supported  by  sound  reason,  that  hold  such  stipulations 
void,  this  court  has  held  that,  where  the  action  is  brought 
to  recover  damages  for  error  in  transmitting,  the  failure  of 
the  sender  to  have  the  message  repeated  exonerates  the 
company  from  liability  for  damages,  unless  the  injury  was 
caused  by  the  misconduct,  fraud,  or  want  of  due  care  on 
the  part  of  the  company,  its  servants  or  agents.  Western 
Union  Telegraph  Company  t.  NeiU,  67  Tex.  283; 
WonuieJc  v.  Western  Union  TelegrapU  Company y  58 
Tex.  176.  But  we  can  conceive  no  reason  in  support  of  the 
requirement  that  the  message  shall  be  repeated  where  the 
Injury  results  from  a  failure  to  deliver,  and  we,  therefore, 
hold,  with  the  great  weight  of  authority,  that  the  condition 
or  stipulation  here  insisted  upon  as  an  exemption  of  the 
company  from  liability  for  damages  resulting  from  a  failure 
to  deliver,  is  not  reasonable  nor  valid  nor  binding.  Hibbard 
If.  Te?.  Co.,  33  Wis.  664 ;  Tel.  Co.  v.  Oraham,  1  Colo.  204 ; 
Tel.  Co.  T.  Fenton,  52  Ind.  5,  6  ;  True  v.  Tel.  Co.,  60  Me. 
18  ;  Birney  v.  Tel.  Co.,  18  Md.  341 ;  BartleU  t.  Tel.  Co., 
62  Me.  217 ;  TeL  Co.  r.  Blanchard,  68  G^a.  309  ;  Berry  v. 
Cooper,  28  Ga.  543 ;  TeL  Co.  r.  Fontaine,  58  Ga.  433 ; 
Clarke  v.  Meixsell,  29  Md.  222 ;  Sweatland  v.  Td.  Co.,  27 
Iowa,  432. 

That  such  condition  or  stipulation,  in  so  far  as  it  under- 
takes to  exempt  the  company  from  liability  for  negligence  of 
servants  and  employes  is  void,  is  too  well  settled  to  require 
discussion  here.     (See  authorities  collated  in  note  on  page  44, 
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vol.  8,  American  and  English  Corporation  Cases.)  Upon  the 
qnestion  of  negligence,  and  the  degree  of  negligence,  that 
would  exonerate  appellant  from  liability,  the  court  gave 
the  following  instruction : 

'  *  The  question  of  diligence  is  one  to  be  determined  by 
the  jury  from  all  the  facts  and  circumstances  in  evidence ; 
and  if  you  believe  from  the  evidence  that  the  defendant, 
through  its  messenger  at  Brenham,  or  otherwise,  used  such 
care  and  diligence  as  a  prudent  man  under  like  circum- 
stances would  use  in  his  own  behalf  to  find  the  plaintiff  and 
deliver  the  message,  and  failed  through  no  fault  of  the 
defendant  company,  or  its  agents  or  employ6s,  then  you 
will  find  for  the  defendant."  Considered  in  connection 
with  other  portions  of  the  charge  relating  to  the  same  ques- 
tion, we  think  this  instruction  sufficient,  and  that  the  court 
did  not  err  in  refusing  to  give  the  special  charge  requested 
by  appellant.  We  cannot  perceive  how  appellant's  rights 
could  be  affected  injuriously  by  the  jury  finding  it  guilty  of 
a  particular  degree  of  negligence,  unless  it  was  made  to 
appear  that  the  finding  of  gross  negligence  influenced  the 
jury  in  fixing  the  amount  of  damages,  and  it  is  not  con- 
tended by  any  proper  assignment  of  error  that  it  did.  The 
question  of  negligence  was  for  the  jury,  and  if  they  found 
that  the  failure  to  deliver  the  message  was  caused  by  the 
negligence  of  appellant' s  servants,  such  negligence,  without 
regard  to  its  degree,  would  make  appellant  liable  for  actual 
damages  in  such  amount  as  the  jury  might  find  from  all  the 
facts  and  circumstances  in  evidence.  Railroad  Co.  v. 
^  Hewitt,  67  Tex.  478. 

There  was  evidence  upon  which  the'  jury  might  well  find 
negligence,  and  this  court  will  not  disturb  a  verdict  unless 
it  is  unsupported  by  evidence,  or  is  clearly  against  the  great 
preponderance  of  the  evidence  ;  especially  so,  when  there  is 
nothing  in  the  record  indicating  that  the  jury  were  affected 
by  any  improper  motive  or  infiuence  in  returning  their 
verdict. 

After  appellee  had  testified  in  his  own  behalf,  on  cross- 
examination,  he  was  interrogated  by  counsel  for  appellant, 
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with  much  particularity,  in  regard  to  the  place  he  had  lived 
at,  and  the  different  occupations  he  had  pursued  during  the 
six  years  he  had  resided  in  Brenham,  and  the  fact  was 
elicited  that  he  had  conducted  a  grocery  business  in  his  own 
name  for  about  eight  months  in  the  town  of  Brenham.  On 
re-examination  he  testified,  without  objection,  that  while  he 
was  engaged  in  the  grocery  business  he  kept  and  used 
printed  cards,  letterheads  and  envelopes,  and  produced 
specimens  of  each,  which  were  offered  in  evidence  in  his 
behalf.  Appellant  objected  to  the  introduction  of  the 
cards,  letterheads  and  envelopes,  upon  the  ground  that 
"the  same  were  not  competent  evidence,  and  impertinent 
and  irrelevant  to  any  issue  in  the  cause."  The  objection 
was  overruled,  and  appellant  insists  that  this  ruling  was 
error.  The  witness  having  testified,  without  objection,  that 
he  kept  and  used  the  cards,  letterheads  and  envelopes,  we 
do  not  think  the  ruling  here  complained  of  could  have 
operated  prejudicially  to  the  rights  of  appellant. 

Appellant  sought  to  excuse  the  non-delivery  of  the  mes- 
sage upon  the  theory  that  appellee  was  an  obscure  person, 
but  little  known,  and  who  could  not  be  found  by  repeated 
inquiries  for  him  by  its  messenger.  The  most  material 
question  in  the  case  was  whether  appellant's  servants  had 
exercised  due  diligence  in  attempting  to  deliver  the  message, 
or  whether  their  failure  to  deliver  it  was  due  to  their  negli- 
gence. Pertinent  to  this  question  were  the  inquiries  as  to 
appellee's  places  of  residence,  and  the  business  he  had 
been  engaged  in,  in  Brenham.  The  evidence  showed  that 
the  means  ordinarily  used  to  advertise  and  make  known 
one' s  residence  and  business  had  been  employed  by  appel- 
lee, and  tended  to  show  that,  had  appellant' s  servants  used 
the  diligence  demanded  by  the  exigency  indicated  in  the 
message,  they  could  have  found  some  one  who  would  have 
given  information  by  which  they  would  have  been  enabled 
to  deliver  the  message. 

The  record  contains  nine  assignments  of  error,  none  of 

which  are  presented  in  the  brief.     The  brief  is  made  upon 

five  propositions,  without  reference  to  the  order  or  numbers 
VOL.  II — ^50. 
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of  the  assignments  of  error,  several  of  wMcli  are  too  general 
to  require  consideration.  If  the  rules  do  not  specifically 
reqnire  that  assignments  of  error  relied  upon  shall  be 
inserted  and  presented  in  the  brief,  they  certainly  contem- 
plate that  such  shall  be  done.  In  this  case,  *we  have  had 
much  difficulty  in  determining  u;)on  which  assignment  of 
error  each  of  the  several  propositions  was  predicated,  but 
have  considered  every  question  that  we  deem  at  all  material, 
and  conclude  that  the  judgment  of  the  court  below  should 
be  affirmed.  Affirmed. 


Note.—- See  note  to  W.  U,  Tel.  Co.  ▼.  EdtaU,  post 

See  Index  to  this  and  to  previous  volume,  title  **  Tjimiting  Uabilitj.^ 

This  case  is  cited  in  W,  U.  7%<.  Co.  v.  Cooper,  post. 


James  B.  MoAllew  v.  Westebn  Union  Telegraph 

Company. 

Teaxu  Supreme  Court,  March  fO,  1888. 
(70  Tex.  243.) 

FAILUBB  to  TBANSmr  TELEGBAM. —  DAMAGES. —  MEITTAL  DISTRESS. 

Imaginary  sorrows,  or  mental  distress,  the  probability  of  which  was  in  no 
way  made  known  to  the  agent  or  operator  at  the  transmitting  c^oe, 
form  no  basis  for  recovery  against  a  telegraph  company  for  failure  to 
transmit  a  telegram. 

The  bruising  of  the  sender*s  person  by  riding  on  a  buckboard,  such  riding 
being  made  necessary  by  the  failure  of  his  father  to  meet  him  with  a 
carriage,  as  requested  in  the  telegram,  could  not  have  been  reasonably 
anticipated  as  the  result  of  failure  to  transmit. 

Facts  held  to  not  indicate  gross  negligence,  wilful  wrong  or  oppression  so 
as  to  entitle  the  sender  of  the  telegram  to  exemplary  damages. 

Cases  of  this  series  cited  in  opinion :  Daniel  v.  W.  U.  Tel.  Co.f  vol.  1,  p.  650 ; 
Candee  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  99. 

Appeal   from   judgment   of   District    Court,   Cameron 
county,  sustaining  demurrers  and  dismissing  complaint  in 
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action  for  damages  for  delay  of  telegram.    Commissioner's 
decision. 
Facts  stated  in  opinion. 

F.  E.  MacmanuSy  for  plaintiff  in  error. 

Wheeler  &  JShodeSy  for  defendant  in  error. 

Maltbie,  Presiding  Jndge :  James  B.  McAllen  bronght 
snit  against  the  Western  Union  Telegraph  Company  to 
recover  damages,  actual  and  exemplary,  growing  out  of  the 
alleged  tortious  conduct  of  the  company's  agent  in  failing 
to  send  a  telegram  from  San  Antonio  to  Edinburg,  in 
Hidalgo  county.  The  petition  contains  a  minute  statement 
of  all  the  facts,  and  is  subdivided  into  paragraphs,  num- 
bered from  1  to  18,  inclusive.  To  this  petition  there  is  a 
general  demurrer,  and  a  special  demurrer  to  each  of  its 
subdivisions.  The  demurrers  were  all  sustained  ;  and,  the 
plaintiff  declining  to  amend,  the  petition  was  dismissed. 

It  was  alleged  that  the  plaintiff,  being  in  San  Antonio, 
about  the  2nd  of  August,  1883,  applied  to  defendant's 
agents  at  that  place  to  know  whether  there  was  a  telegraph 
office  at  Edinburg  open  for  business,  and  was  informed 
that  there  was.  Plaintiff  thereupon  wrote  a  telegram,  and 
addressed  it  to  his  father,  John  MeAllen,  at  Edinburg, 
directing  that  the  family  carriage  be  sent  to  Pena  to  meet 
this  plaintiff,  which  defendant' s  agent  undertook  to  trans- 
mit for  the  sum  of  eighty-five  cents,  which  was  paid.  It  is 
averred  that  plaintiff  remained  in  San  Antonio  for  six  days, 
awaiting  an  answer  to  his  dispatch ;  that  he  called  at 
defendant' s  office,  and  was  told  that  no  reply  had  been 
received.  At  the  expiration  of  six  days  he  went  to  Pena. 
The  carriage  had  not  arrived.  It  was  only  seventy-five 
miles  from  that  point  to  the  home  of  his  father,  by  the 
usual  traveled  route  ;  but  no  conveyance  could  be  obtained, 
and  he  was  compelled  to  take  passage  in  a  "  jerkey"  and 
on  a  buckboard  by  way  of  Rio  Grande  City  to  Edinburg,  a 
distance  of  200  miles. 
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It  was  alleged  that,  when  plaintiff  realized  the  fact  that 
the  family  carriage  had  not  been  sent  to  Pena,  his  mind 
became  oppressed  with  dreadful  forebodings  as  to  the  cause 
of  its  not  being  there.     He   had    learned,  while    in   San 
Antonio,  that  his  father  was  sick,  and  this  was  the  occasion 
of  the  dispatch  for  the  carriage,  though  the  defendant  was 
not  informed  of  this  or  any  other  reason  for  the  sending  of 
the  message.    During  the  entire  journey  from  Pena,  plaint- 
iff's mind  was  racked  with  doubt  and  uncertainty  as  to  his 
parent's  condition ;  suffering  the  most  excruciating  agony 
for  fear  some  dreadful  calamity  had  befallen  him.     It  was 
further  averred  that  plaintiff  was  severely  battered  and 
bruised  by  the  jars  and  jolts  of  the  jerkey  and  buckboard, 
inflicting  great  physical  pain  and  suffering  upon  him.    The 
actual  expense  of  the  journey  was  laid  at  $69.    It  was  alleged 
that  the  telegraph  office  at  Edinburg  had  been  closed  for  more 
than  a  month  before  this,  and  that  it  was  or  ought  to  have 
been  known  to  defendant ;  and  that  soon  after  sending  the 
message  it  did  learn  this  fact,  and  the  further  fact  that  the 
message  could  be  transmitted  by  a  more  circuitous  route ; 
that  it  failed  to  send  the  message,  and  concealed  the  fact 
from  plaintiff ;  that,  at  the  time  plaintiff  applied  to  know 
whether  there  was  a  telegraph  office  at  Edinburg,  he  was 
very  anxious  upon  the  subject ;  and  that,  after  defendant's 
agent  had  answered  that  there  was,  he  took  the  precaution 
to  ask  if  he  was  sure,  and  was  answered  contemptuously, 
"We  ought  to  know."     It  was  averred  that  these  several 
acts  were  done  for  the  purpose  of  injuring,  annoying,  and 
oppressing  the  plaintiff ;  that  they  were  wilful  and  malici- 
ous on  the  part  of  the  defendant's  agent;  and  that  defend- 
ant, after  being  fully  informed  of  the  same,  ratified  and 
adopted  all  the  acts  of  its  agent,  and  thereby  became  liable 
to  respond  in  punitory  as  well  as  actual  damages. 

The  exception  to  the  eighth  paragraph  of  the  petition  was 
that  it  was  not  stated  whether  the  damages  claimed  therein 
were  actual  or  exemplary ;  the  amount  alleged  being 
$10,000.  We  think  this  section  of  the  petition  objection- 
able in  not  stating  the  character  of  damages  claimed,  and 
for  that  reason  subject  to  the  exception  urged. 
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After  this  exception  was  sustained,  there  only  remained 
a  claim  for  $69  actual  and  $10,000  punitory  damages.  The 
claim  for  punitory  damages  will  be  considered  hereafter. 

It  is  contended  that  while  the  wrong  complained  of  grew 
out  of  a  contract,  that  it  is  in  fact  a  tort.  Letit  be  conceded. 
In  cases  of  tort,  the  rule  is,  the  wrongdoer  shall  be  answer- 
able for  all  the  injurious  consequences  of  his  tortious  acts, 
which,  according  to  the  usual  course  of  events  and  general 
experience,  were  likely  to  ensue,  and  which,  therefore, 
when  the  act  was  committed,  he  may  reasonably  be  sup- 
posed to  have  foreseen  and  anticipated.  1  Sutherland  on 
Damages,  74.  Under  this  rule,  had  it  been  a  fact  that  no 
other  conveyance  could  be  procured  from  Pena  to  Edinburg 
except  such  as  those  upon  which  plaintiff  took  passage,  it 
could  not  have  been  anticipated  that,  in  the  usual  course  of 
such  a  journey,  plaintiffs  posteriors  would  become  bruised 
or  lacerated  to  such  an  extent  as  to  cause  serious  physical 
pain  ;  at  all  events,  no  damages  were  specially  laid  on 
account  of  such  pain  and  suffering,  and,  if  plaintiff  desired 
to  insist  upon  such,  he  should  have  amended  his  petition  in 
that  particular.  There  is  no  such  gross  negligence,  wilful 
wrong  or  oppression  shown  in  this  case  as  in  our  opinion, 
would  entitle  the  plaintiff  to  exemplary  damages  if  the  suit 
had  been  brought  against  defendant' s  agent  instead  of  the 
defendant.  Such  being  the  case,  any  question  of  ratifica- 
tion on  the  part  of  defendant  becomes  unimportant ;  for,  if 
the  agent  would  not  be  responsible  for  punitory  damages, 
the  principal  could  not  be.  At  the  time  plaintiff  contracted 
with  defendant's  agent  for  the  transmission  of  this  message, 
he  did  not  make  the  fact  that  his  father  was  in  a  perilous 
condition  known,  and  any  mental  suffering  that  may  have 
been  occasioned  in  consequence  of  the  failure  to  deliver  the 
telegram,  that  was  induced  by  the  sickness  of  plaintiffs 
father,  could  not  have  been  contemplated  by  defendant' s 
agent,  nor  was  it  the  necessary  or  usual  consequence  of  a 
failure  to  perform  such  a  contract,  and  hence  no  damages 
on  this  account  can  be  recovered.  JDaniels  v.  W.  U.  Tele^ 
graph  Co.,  61  Tex.  452 ;  Hadley  v.   Baxendale^  9  Exch. 
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341 ;  Candee  T.  W.    U.  Telegraph  Co.,  34  Wis.  471  ;  1 
Sutherland  on  Damages,  74. 

In  this  case  it  seems  that  the  plaintiff's  mental  angnish 
was  not  the  result  of  any  real  or  adequate  cause.  It  does 
not  appear  that  the  father  was  dead,  or  in  such  a  condition 
as  demanded  the  personal  presence  or  attention  of  his  son. 
On  the  contrary,  the  sorrows  of  the  plaintiff  were  imagin- 
ary, and  were  caused  by  the  failure  on  the  part  of  the 
father  to  send  the  carriage  to  Pena,  which  the  affectionate 
son  attributed  to  the  fact  that  the  father  was  dead,  or  too 
dangerously  ill  to  attend  to  ordinary  business,  when  in 
truth  the  failure  was  due  solely  to  the  fact  that  no  request 
to  send  forward  the  carriage  had  been  received.  The  deduc- 
tion of  the  son  was  not  logical,  or  at  aU  events  the  occur- 
rence might  have  been  well  accounted  for  on  some  other 
hyi)othesis  than  the  disability  of  the  father. 

If  grief  or  sorrows  produced  by  things  unreal,  mere  fig- 
ments of  the  brain,  are  held  to  give  a  cause  of  action  for  a 
breach  of  contract  or  a  tort,  an  individual  of  a  somber, 
glowing  imagination,  would  often  be  entitled  to  large  dam- 
ages on  account  of  mental  suffering,  while  others  of  a  buoy- 
ant fancy,  for  the  same  breach  of  duty,  would  not  be 
entitled  to  anything ;  and  damages,  instead  of  being  meas- 
ured by  the  rules  of  law  as  applied  to  the  real  facts,  would 
largely  depend  upon  the  fertility  of  the  imagination  of  the 
suitor.  After  the  demurrers  to  the  petition  were  sustained, 
no  cause  of  action  remained,  and  the  judgment  of  dismissal 
was  correct,  and  should  be  affirmed. 

Affirmed. 


NoTB— See  Index  to  this  and  to  previous  volume,  title  "  Damages.*' 
See  note  to  W.  U.  Tel,  Co.  v.  Edaall,  post. 
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J.  P.  LoPEB  V.  Westeen  Union  Telegbaph  Company 

TexoM  Supreme  Court,  May  11, 1888, 

(70  Tex.  689.) 

Delay  of  telegram. — Damages. 

In  Texas,  where  damages  aocruing  from  a  personal  injury  to  the  wife  are 
community  property,  held,  that  in  an  action  brought  by  the  husband  for 
damages  to  his  wife  caused  by  the  negligent  delay  of  a  telegram 
addressed  to  her  and  annotmcing  the  serious  illness  of  her  son,  defend- 
ant's demurrer  to  the  petition  was  improperly  sustained,  the  petition 
containing,  among  others,  the  following  allegations*: 

That  the  agent  to  whom  the  telegram  was  delivered  was  informed  of  the 
relationship  between  the  sender  and  the  addressee ;  that  the  message, 
although  showing  urgency  on  its  face  was  delayed  more  than  a  day  in 
transmission ;  that  on  account  of  the  delay  the  addressee  was  unable  to 
see  her  son  alive  or  even  to  attend  his  funeral ;  that  she  suffered  thereby 
both  pecuniary  and  physical  damage  and  mental  distress. 

Case  of  this  series  cited  in  opinion :  Stuart  v.  W.  U.  Tel.  Co.,  ante,  p.  771. 

Appeal  by  the  plaintiff  from  a  judgment  of  Eastland 
county  District  Court,  sustaining  a  demurrer  to  the  plaint- 
iff' s  petition  in  an  action  by  a  husband  for  damages  for  neg- 
Ugently  delaying  a  telegram  to  his  wife. 

The  facts  appear  in  the  opinion. 

Davenport  &  Truly ^  for  plaintiff  in  error. 

Stem/mons  &  Fields  for  defendant  in  error. 

Gaines,  Associate  Justice :  This  is  a  writ  of  error  to  a 
judgment  sustaining  a  general  demurrer  to  plaintiff's  peti- 
tion. The  main  issuable  facts  in  the  case,  as  shown  by  the 
allegations  in  the  petition,  are  that  Mrs.  S.  J.  Loper  is  the 
wife  of  the  plaintiff,  that  M.  A.  Truly  was  her  son,  and 
that  on  the  2nd  of  October,  1882,  he  was  lying  dangerously 
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ill  at  the  town  of  Mineral  Wells,  in  Palo  Pinto  county ; 
that  plaintiff  and  his  wife  then  resided  at  Whitesboro,  in 
Grayson  county ;  that  on  the  day  above  named,  in  obedi- 
ence to  a  special  request  of  Mrs.  S.  J.  Loper  theretofore  of 
him  made,  and  for  her  special  information  and  guidance, 
the  said  M.  A.  Truly,  assisted  by  others,  to  wit,  Dr.  Fow- 
ler, D.  W.  Staton,  Thos.  Johnson,  and  others  to  the  same 
end  acting,  prepared  for  transmission  and  delivery  by 
defendant  a  message  in  writing  of  great  importanc7and 
urgency  to  said  S.  J.  Loper,  substantially  as  follows,  to  wit. : 

<«  Mineral  Wells,  October  2,  1882. 
"  To  Mr»,  S.  J.  Loper y  Whitetboro,  Tex, :  Come  immediately.     I  am 
very  sick.  "  M.  A.  Truly." 

That  the  message  was  delivered  to  the  agent  of  defend- 
ant at  Mineral  Wells  at  4  P.  M.  on  the  day  of  its  date,  and 
was  paid  for ;  that  the  agent  was  informed  of  the  relation- 
ship between  the  sender  of  the  message  and  the  person  to 
whom  it  was  addressed;  that,   on  the  2nd  of  October, 
plaintiff  and  his  wife  were  at  their  residence  in  Whitesboro, 
which  was  within  six  hundred  yards  of  the  office  of  defend- 
ant at  that  place ;  that  this  was  well  known  to  the  defend- 
ant' s  agent  at  that  point ;  that  the  message  could  have  been 
delivered  within  half  an  hour  from  the  time  of  its  receipt 
by  the  company's  agent  at  Mineral  Wells;  that,  if  it  had 
been  so  delivered,  Mrs.  Loper  would  have  gone  to  her  son, 
and,  by  the  usual  course  of  travel,  would  have  reached  him 
by  2  P.  M.  the  next  day,  and  that,  at  all  events,  she  could 
have  reached  Millsap  (an  intermediate  point  on  her  route) 
about  midnight  on  October  3,  and  would   have  met  the 
funeral  cortege  with  the  dead  body  of  her  son.     It  is  fur- 
ther alleged  that,  by  reason  of  the  negligence  of  defendant, 
the  dispatch  was  not  delivered  until  after  6  o'  clock  on  the 
evening  of  the  day  last  named ;  that  she  took  the  next  train 
going  towards  her  destination,  and  did  not  arrive  at  Mill- 
sap  until  the  evening  of  October  4th,  "  when  she  learned 
that  her  son  was  dead,  and  had  been  carried  to  Eastland 
for  burial,  and  that  he  had  died  at  Mineral  Wells  about 
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noon  on  the  previous  day."  It  is  also  averred  that  she 
telegraphed  to  Eastland  to  delay  the  burial,  and  immedi- 
ately proceeded  to  that  point,  but  failed  to  arrive  until 
after  the  body  had  been  interred.  The  petition  also  con- 
tains very  full  allegations  as  to  the  business  of  the  com- 
pany, the  means  of  travel  between  Whitesboro  and  Mineral 
Wells,  as  to  the  hardship  and  inconvenience  suffered  by 
Mi's.  Loper  in  being  compelled  to  travel  on  a  freight  train 
during  a  part  of  the  way  in  order  to  expedite  her  journey, 
and  as  to  her  mental  sufferings  caused  by  being  deprived 
of  the  privilege  of  being  with  her  son  in  his  last  moments, 
and  of  attending  the  burial  of  his  body.  Both  actual  and 
exemplary  damages  are  claimed.  The  elements  of  actual 
damages  alleged  are  cost  of  telegram,  expenses  of  travel, 
impairment  of  health  from  hardships  of  travel,  and  mental 
suffering. 

Upon  what  ground  the  court  sustained  the  demurrer  to 
the  petition  the  record  does  not  disclose.  We  are  of  the 
opinion  that  the  facts  alleged  in  the  petition  bring  the  case 
substantially  within  the  rules  announced  by  this  court  in 
the  case  of  Stuart  t,  Westeirn  Union  Telegraph  Co., 
66  Tex.  680.  The  allegations  first  quoted  above  show  that 
the  parties  who  sent  and  paid  for  the  message  acted  at  the 
instance  and  request  of  plaintiff' s  wife,  and  for  her  use  and 
benefit.  This  shows  a  contract  on  her  part  with  the  com- 
pany. They  also  show  that  the  relationship  between  the 
sender  and  the  addressee  was  made  known  to  the  messen- 
ger, and  that  he  was  informed  that  the  message  was  urgent 
and  important;  that  there  was  a  negligent  failure  to 
deliver  it  promptly ;  and  that,  by  reason  of  this,  she  was 
deprived  of  the  consolation,  at  least,  of  attending  the  burial 
of  her  son,  and  that  in  consequence  she  suffered  great  men- 
tal distress.  The  Stuart  case  was  very  carefully  considered, 
and  the  previous  decisions  of  the  court  were  fully  reviewed. 
The  opinion  therein  delivered  must  be  held  the  law  of  this 
court  upon  the  questions  there  decided.  It  follows  that 
the  ruling  of  the  court  below  cannot  be  sustained,  unless 
we  should  hold  that  plaintiff  cannot  recover  for  the  dam- 
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ages  which  have  resulted  to  the  wife.  It  is  held  that 
damages  accruing  from  a  personal  injury  to  the  wife  are 
community  property  {Bzell  v.  Dodson^  60  Tex.  331),  and 
that  for  the  mental  suffering  of  the  wife,  as  an  element  of 
such  damages,  a  recovery  may  be  had  at  the  suit  of  the 
husband.     Oallagher  v.  Bowleg  66  Tex.  266. 

Appellee  insists  that  the  petition  does  not  show  that  the 
damages  which  are  sought  to  be  recovered  were  cx>ntem- 
plated  by  the  parties  at  the  time  the  message  was  received 
by  the  defendant's  agent.  But  we  think  otherwise.  It  is 
alleged  that  agent  was  informed  that  the  addressee  and  the 
sender  of  the  dispatch  were  mother  and  son.  The  summons 
itself  was  urgent,  and  the  face  of  the  dispatch  showed  the 
sender  was  very  sick.  The  agent  might  reasonably  have 
anticipated  that  the  son' s  life  was  in  danger  ;  and  that,  if 
the  message  was  not  delivered,  the  mother  would  suffer  dis- 
tress by  being  deprived  of  the  consolation  of  seeing  him  in 
his  last  sickness,  and  of  attending  his  burial.  The  message 
differs  from  that  in  the  case  of  Sttcart  v.  Western  Union 
Telegraph  Co. ,  supra^  in  form,  but  not  in  substance. 

It  is  also  insisted  that  it  appears  from  the  petition  that 
the  plaintiff's  wife  could  have  been  at  her  son's  burial  but 
for  the  fault  of  the  railroad,  and  that,  therefore,  the  peti- 
tion is  insufficient.  To  this  it  must  be  answered  that  we 
think  it  is  affirmatively  shown  that,  if  the  message  had 
been  promptly  delivered,  the  wife  would  have  arrived 
before  the  burial ;  so  that  any  subsequent  default  on  the 
part  of  the  railroad  company,  in  failing  to  make  connections 
on  the  trip  actually  made,  would  not  affect  the  case. 

The  allegations  in  regard  to  the  death  and  burial  of  the 
son  are  probably  insufficient  if  a  special  exception  had  been 
interposed.  They  are  quoted  in  the  statement  which  is  set 
forth  in  the  opinion.  The  facts  of  the  death  and  burial  should 
have  been  directly  averred.  We  think,  however,  the  reason- 
able intendment  from  the  averments  is  that  he  died  about 
noon  on  the  3rd  of  October,  and  had  been  buried  when  his 
mother  arrived  at  MiUsap.     We  therefore  conclude  that 


TEXAS,  1888.  795 


Telegraph  Co.  v.  Ckwper. 


these  allegations  are  sufficient  on  general  demurrer.    Burka 
V.  Watson,  48  Tex.  117. 

Because  of  the  error  of  the  court  in  sustaining  the 
demurrer  to  the  petition,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Heversed  and  remanded. 


Note. — See  Iin>EZ  to  this  and  to  previous  Tolume,  title  "  Damages." 
See  note  to  W,  U.  Tel.  Co.  v.  Edsall,  post. 


The  Westebn  Union  Telegraph  Company  v.  S.  M. 

Cooper. 

Tex€L9  Supreme  Court,  Oct.  f 5, 1888^ 

(71  Tex.  507.) 

FAniURB  to  deliyeb  telegram. —  Damages.— Duty  to  customers. 

In  an  action  against  a  telegraph  company,  based  upon  the  failmre  to  deliver 
a  telegram  to  a  physician  calling  him  to  attend  the  sender's  wife  in  con- 
finement, her  mental  sufferings  are  an  element  of  actual  damages. 

In  an  action  not  under  the  statute  relative  to  actions  by  parents  for  death 
of  a  child,  the  death  of  the  child  before  birth  and  consequent  mental 
suffering  of  the  parents,  held,  not  a  proper  element  of  damage. 

The  mental  distress  of  the  husband  can  have  been  only  reflected  and  he 
could  not  recover  therefor. 

If  the  wife's  pain  and  distress  were  increased  by  the  fault  of  the  teleg^ph 
company,  that  would  be  a  proper  element  of  damages,  but  the  aggra- 
vated suffering  must  be  kept  distinct  from  what  she  would  have  suffered 
any  way. 

If  the  physican  could  not,  in  fact,  have  received  the  telegram,  if  promptly 
delivered,  in  time  to  be  present  at  the  birth,  no  recovery  could  be  had, 
and  the  jury  should  have  been  so  charged. 

Information  received  by  the  messenger  at  the  physician's  office  and 
reported  to  the  receiving  operator  was  admissible. 

Information  conveyed  between  the  operators  at  the  transmitting  and  the 
receiving  offices,  not  communicated  to  plaintiff  or  his  wife,  was  not 
admissible. 
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The  physician  lived  near  the  receiving  office,  which  the  messenger 
Held,  that  going  twice  to  the  physician's  office  in  search  of,hini  was  not 
the  full  duty  of  the  messenger. 

Cases  of  this  series  cited  in  opinion :  Shuirt  y.  W,  U,  TeL  Co.^  antef  p.  771 ; 
So  ReUe  v.  W.  U,  Td,  Co.,  vol.  1,  p.  848 ;  Quif,Ac  Co.  v.  J.  Levy,  voL  1, 
p.  536 ;  Oulf,  dbc.  Co.  v.  J.  T.  Levy,  vol.  1,  p.  543 ;  QuLf,  Ac  Co.  v.  MiUer, 
ante,  p.  781. 

Appeal  from  District  Court,  Johnson  county. 

Action  for  damages  for  failure  to  deUver  a  telegram  pre- 
sented by  the  plaintiff  to  a  telegraph  company,  for  trans- 
mission to  a  physician,  summoning  him  to  attend  the  plaint- 
iff's  wife  in  child-birth.  The  wife  was  delivered  of  a 
still-bom  child.  It  was  alleged  in  the  petition  that  by  reason 
of  the  failure  to  deliver  the  telegram,  and  so  of  the  physi- 
cian's absence,  the  wife  suffered  more  pain  than  she  other- 
wise would ;  and  the  death  of  the  child  was  attributed  to 
the  same  cause.  Damages  were  asked  for  mental  suffering 
of  both  plaintiff  and  his  wife. 

Appeal  by  defendant  below,  from  judgment  rendered  on 
a  verdict  awarding  plaintiff  $2,000  damages. 

Stemmons  <fe  Fields  for  appellant. 

Crane  &  Ramsey^  for  appellee. 

CoLLARD,  Judge :  Appellant  claims  that  its  demurrers  to 
plaintiff's  petition  should  have  been  sustained  because 
injury  to  feelings  disconnected  from  all  actual  personal 
injury  are  exemplary  damages,  and  the  facts  alleged  are 
not  sufficient  to  recover  exemplary  damages. 

The  very  question  raised  here  was  before  the  Supreme 
Court  in  the  case  of  Stuart  v.  Western  Union  Telegraph 
Company,  and  the  court,  after  discussing  the  So  Helle 
case^  55  Tex.  310,  and  the  two  Levy  casea^  69  Tex.  543, 
663,  the  case  of  Hays  v.  The  Railroad^  46  Tex.  272,  and 
other  authorities,  use  the  following  language : 

''  But  it  is  claimed  that  the  mental  is  an  incident  to  the 
bodily  pain,  and  that  without  the  latter  the  former  can  not 
be  considered  as  actual  damages.    In  cases  of  bodily  injury 
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the  mental  snflEering  is  not  more  directly  and  naturally  the 
result  of  the  wrongful  act  than  in  this  case — not  more 
obviously  the  consequences  of  the  wrong  done  than  in  this 
case.  What  difference  exists  to  make  the  claimed  distinction  ? 
That  it  is  caused  by  and  contemplated  in  doing  the 
wrongful  act  is  the  principle  of  liability.  The  wrong-doer 
knows  that  he  is  doing  this  damage  when  he  afflicts  the 
mind  by  withholding  the  message  of  mortal  illness  as  well 
as  by  a  wound  to  the  person." 

The  conclusion  derived  from  the  opinion  in  the  case,  from 
which  the  foregoing  extract  is  taken,  is  that  injury  to  feel- 
ings caused  by  a  failure  to  deliver  a  message  relating  to 
domestic  aflfairs,  where  the  failure  is  the  result  of  negli- 
gence on  the  part  of  the  company  or  its  servants,  is  an  ele- 
ment of  actual  damage.  The  same  principle  was  decided 
by  the  Commission  of  Appeals  in  the  case  of  Miller  t.  G. 
C  £  S,  F.  My.  (erroneously  styled  in  the  reports  Wilson 
V.  G.  a  &  8.  F.  Ry.  Co.\  69  Tex.  739,  and  it  was  held  that 
the  right  to  recover  woulJ  not  depend  upon  the  degree  of 
negligence  causing  the  injury.  If  the  inexcusable  neg- 
ligence of  the  defendant' s  servants  is  found  to  be  the  proxi- 
mate cause  of  the  injury,  damages  may  be  recovered  com- 
mensurate with  the  injury. 

2.  The  husband  is  the  proper  party  to  bring  suit  for  such 
injury  to  his  wife.  She  is  not  a  necessary  party.  TTie 
Texas  Central  Ry.  Co.  v.  Burnett^  61  Tex.  638;  Sari 
Antonio  Street  R.  R.  Co.  v.  ITelm,  64  Tex.  147. 

3.  We  do  not  think  the  death  of  the  child  before  birth, 
and  the  grief  or  sorrow  occasioned  thereby,  can  be  an  ele- 
ment of  damages  in  this  character  of  suit.  If  it  is  made  to 
appear  from  the  testimony  that  Mrs.  Cooper  suffered  more 
physical  pain,  mental  anxiety,  and  alarm,  on  account  of 
her  own  condition,  than  she  would  have  done  if  Dr.  Keating 
had  been  in  attendance  upon  her,  and  the  failure  to  secure 
his  services  is  shown  to  be  due  to  the  want  of  proper  care 
on  the  part  of  defendant's  servants,  whose  duty  it  was  to 
deliver  the  message,  a  fair  and  reasonable  compensation 
should  be  allowed  for  such  increased  pain  and  mental  suffer- 


798  A20:RICAN  ELECTRICAL  CASES.       [vol  2 

Telegraph  Co.  t.  Cooper. 

ing;  but  the  death  of  the  child,  the  bereayement  of  the 
parents,  and  their  grief  for  its  loss,  cannot  be  considered  as 
an  element  of  damages.  Such  damages  are  too  remote. 
They  are  the  resolt  of  a  secondary  cause,  and  ought  not  to 
be  allowed  to  enter  into  a  verdict.  This  is  not  an  action 
tmder  the  statute  by  the  parents  for  the  death  of  a  child, 
and  if  it  were,  injury  to  the  feelings  of  the  x>arent8  could 
not  be  a  basis  of  a  recovery  by  them.  3  Wood  on  Railway 
Law,  1538,  and  note  3.  Injury  to  the  mother  alone,  her 
physical  pain  and  mental  suffering,  because  of  her  own 
condition,  would  be  a  proper  consideration ;  and  it  would 
be  correct  to  allow  proof  that  the  child  was  still-bom,  if 
such  fact  tended  to  show  that  the  labor  was  thereby  pro- 
longed, and  her  suffering  so  increased. 

4.  It  is  impossible  to  see  upon  what  principle  the  husband 
can  claim  damages  for  injury  to  his  feelings.  His  suffering 
could  only  be  from  alarm  and  sympathy  for  his  wife's  suf- 
fering. His  distress  is  merely  a  reflection  from  her  distress, 
and  that  might  be  very  considerable,  but  it  is  too  remote  and 
consequentlaL  She  is  allowed  to  recover  in  this  suit,  or 
rather  he  is,  under  the  forms  of  law,  on  account  of  her 
injuries  of  body  and  mind.  To  allow  him  damages  for  the 
same  injuries  would  be  to  allow  two  recoveries  upon  the 
same  cause  of  action.  We  know  of  no  authority  that  would 
justify  such  a  conclusion.  The  i)erson  who  suffers  the 
injuries  proximately  resulting  from  the  wrong  done,  and 
such  person  alone,  is  entitled  to  compensation,  except  in 
cases  where  death  results,  and  the  cause  of  action  is  made 
to  survive  to  the  relatives  by  virtue  of  a  statute.  The  hus- 
band can  sue  for  such  injuries  to  his  wife,  but  he  cannot 
recover  on  his  own  account  for  his  anxiety  and  sympathy. 

6.  Dr.  Cooi)er  having  shown  himself  competent  to  testify 
as  an  expert,  could  give  his  opinion  as  to  whether  the  child 
would  have  been  bom  alive  if  he  had  received  medical 
assistance  in  time.  The  death  of  the  child  was  a  proper 
inquiry,  if  it  tended  to  prolong  labor,  as  above  explained, 
notwithstanding  there  could  be  no  damages  for  its  death, 
and  consequent  loss  of  services,  in  this  action. 
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6.  The  correspondence  by  wire  between  the  oi)erativee 
sending  and  receiving  the  message,  not  communicated  to 
Dr.  Cooper  or  his  wife,  would  not  be  legitimate  evidence. 
George  S.  Stewart,  the  sending  operator,  received  a  tele- 
gram from  the  receiving  operator  that  Dr.  Keating  had 
gone  to  the  country.  The  question  and  answer  were  both 
properly  excluded  by  the  court.  The  fact  that  Dr.  Keating 
had  gone  to  the  country  could  not  be  established  in 
this  way. 

7.  Any  information  the  messenger  received  at  the  drug 
store  as  to  the  whereabouts  of  Dr.  Keating,  and  the  com- 
munication of  such  information  to  the  receiving  operator  at 
Cleburne,  would  be  admissible  upon  the  issue  of  negli- 
gence or  not  on  the  part  of  the  operator  and  messenger  in 
failing  to  deliver  the  message.  Hence  the  messenger  ought 
to  have  been  allowed  to  state,  if  he  would,  that  he  was  told 
at  the  drug  store  where  Dr.  Keating  kept  his  oflBice,  while 
attempting  to  find  Keating,  that  he  was  gone  to  the  country. 
This  was  error  in  excluding  his  statement  to  that  effect. 

8.  The  court  in  its  charge  referred  to  the  operator  at  Cle- 
biirne  as  the  person  charged  with  the  duty  of  delivering 
the  message,  and  stated  that,  if  he  ''made  no  effort  to 
deliver''  the  same,  or  "used  so  little  care  to  deliver  it,"  as 
to  satisfy  the  jury  "  that  he  was  indifferent,"  etc. 

The  charge  is  criticised  by  appellant  on  the  ground  that 
the  operator  was  not  required  to  deliver  the  message ;  that 
this  was  the  duty  of  the  messenger.  While  we  think  the 
objection  hypercritical,  the  charge  would  have  been  clearer 
if  the  court  had  then  instructed  the  jury  to  the  effect  that  if 
defendant's  servants,  whose  duty  it  was  to  deliver  the  mes- 
sage, used  so  little  care,  etc.  Under  the  facts  of  the  case  it 
would  not  be  proper  to  hypothecate  a  charge  upon  the  sup- 
position that  "  effort"  had  been  made  to  deliver  the  mes- 
sage. The  message  was  sent  by  the  operator,  and  the  mes- 
senger went  twice  to  the  office  of  the  plaintiff  with  it,  and, 
failing  to  find  him,  made  no  further  effort  to  find  him,  and 
whether  he  was  negligent  and  indifferent  in  regard  to  the 
delivery  of  the  messa^^e,  whether  there  was  negligence  of 
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the  company's  operator  in  failing  to  do  her  dnty,  were 
questions  for  the  jury,  and  should  have  been  decided  with- 
out the  supposition  that  "no  effort"  had  been  made  to 
perform  such  duties. 

9.  The  charge  of  the  court  distinguishing  the  increase  of 
suffering  caused  by  the  non-attendance  of  Dr.  Keating  from 
the  pain  she  would  have  suffered  if  he  had  attended  her 
was  a  correct  and  necessary  distinction.  If  the  servants  of 
the  company  were  in  fact  negligent,  and  by  reason  of  such 
negligence  the  pain  and  suffering  of  Mrs.  Cooi)er  were 
aggravated  and  prolonged,  she  could  only  recover  for  such 
aggravated  and  prolonged  suffering,  as  distinguished  from 
the  suffering  she  would  have  encountered  in  case  there  had 
been  no  such  negligence,  and  Dr.  Keating  had  arrived  in 
time  to  have  waited  on  her. 

10.  The  court  should  have  given  a  sx>ecial  charge  asked 
by  defendant,  to  the  effect  that,  even  if  there  was  negli- 
gence on  the  part  of  defendant's  servants  in  delivering  the 
message,  yet  if,  by  the  exercise  of  proper  care  on  their 
part,  it  could  not  have  been  delivered  in  time  for  Dr.  Keat- 
ing to  have  reached  the  patient,  and  assisted  in  the  delivery 
of  the  child,  plaintiff  could  not  recover  damages  for  the 
pain  and  suffering  claimed.  The  facts  justified  the  giving 
of  such  a  charge.  It  may  be  a  question  whether,  if  the 
message  had  been  delivered  as  soon  as  it  could  have  been 
by  the  use  of  necessary  diligence,  Dr.  Keating  could  have 
arrived  at  Mrs.  Coopei^  s  bedside  in  time  to  have  delivered 
her.  The  question  should  have  been  submitted  to  the 
jury. 

11.  It  was  not  error  to  refuse  an  instruction  asked  by 
defendant:  that  "if  the  messenger  went  to  Dr.  Keating' s 
office,  and  failed  to  deliver  the  message  because  of  his 
absence,  and  went  a  second  time  to  his  office,  about  noon 
of  the  same  day,  and  could  not  deliver  it  by  reason  of 
Dr.  Keating' s  absence,  such  facts  would  excuse  defend- 
ant from  failure  to  deliver  the  message,  and  in  such  case 
the  jury  should  return  a  verdict  for  the  defendant  for  all 
the  damages  claimed,  except  the  price  paid  for  the  tele- 
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gram. ' '     The  court  correctly  refused  the  charge.     Going  to 
Dr.  Keating' s  office  was  not  the  extent  of  the  messenger's 
duty.     His  residence  was  close  by,  he  was  well  known  in 
the  town,  and  the  messenger  knew  him,  and  knew  where 
his  residence  was.     He  had  been  in  the  country,  but  had 
returned  before  the  message  was  received  at  the  telegraph 
office.     He  says  he  had  left  word  where  he  could  be  found, 
and  that  he  and  his  wife  were  in  readiness  to  attend  upon 
Mrs.  Cooper  when  called,  and  could  have  driven  there  in 
two  hours.     The  messenger  had  an  important  telegram  for 
him,  the  confinement  in  labor  of  a  patient,  and  only  called 
at  his  office.     It  certainly  would  not  have  been  correct, 
under  such  circumstances,  for  the  court  to  have  instructed 
the  jury  that  such  effort  alone  ended  the  duty  of  the  mes- 
senger. 

12.  Again,  the  defendant  asked  the  court  to  instruct  the 
jury  "that,  if  a  party  has  a  known  place  of  residence  and  a 
known  place  of  business  in  a  city,  it  is  no  part  of  defend- 
ant' s  duty  to  hunt  said  party  upon  the  streets  of  the  city ; 
and  the  failure  of  defendant's  messenger  to  hunt  the  party 
on  the  streets  is  no  evidence  of  negligence  on  the  part  of 
defendant." 

The  court  refused  the  charge.  It  would  have  been  error  if 
it  had  been  given.  The  messenger  did  not  go  to  the  resi- 
dence of  Dr.  Keating.  If  he  had  gone  there,  he  might  have 
learned  where  he  was,  certainly  that  he  was  not  in  the 
country.  He  only  went  to  the  office  on  two  occasions — 
when  the  message  was  received,  and  then  after  an  inter- 
val of  two  hours.  He  should  have  used  reasonable  dili- 
gence to  deliver  the  message,  even  if  that  would  require 
him  to  go  upon  the  streets  to  find  him.  What  such  dili- 
gence was  would  depend  upon  the  circumstances,  of  which 
the  jury  were  the  exclusive  judges. 

13.  Defendant  asked  the  court  to  charge  the  jury  as  fol- 
lows :  "The  plaintiff  in  his  petition  states  that  the  message 
was  promptly  transmitted  from  Grandview  to  Cleburne. 
There  is  no  question  before  you  as  to  any  delay  of  the  mes- 
sage at  Grandview,  or  any  other  point,  prior  to  its  reaching. 

VOL.  II — 51. 
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Cleburne."  The  jury  should  have  been  told  that  there  was 
no  complaint  or  question  about  delay  at  Grandview.  The 
petition  did  allege,  as  stated  in  the  requested  charge,  that 
the  message  was  immediately  sent  from  Grandview ;  and 
there  was  evidence  of  delay  in  sending  it  from  that  place, — 
a  delay  of  one  half  hour.  The  charge  was  upon  a  material 
point,  and  should  have  been  given  as  to  the  delay  at  Grand- 
view. 

Other  assigned  errors,  not  disx)osed  of  in  the  foregoing 
opinion,  are  that  the  court  should  have  granted  a  new  trial 
because  of  the  insufficiency  of  the  evidence  to  support  the 
verdict.     Of  that  we  do  not  express  any  opinion. 

For  the  errors  committed  and  noticed  above,  we  report 
the  case  to  be  reversed,  and  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Note. —  See  Index  to  this  and  to  previous  volume,  titles  "  Duty  to  Cua- 
tomers,"  **  Damages." 
See  notes,  vol.  1,  pp.  79,  58 ;  vol.  2,  p.  616. 
See  note  to  W,  U.  Tel.  Co.  v.  EdaaU,  poet 


The  Wbstekn^  Union  Telegraph  Company  v.  H. 

Sheffield  &  Son. 

Texcu  Supreme  Court,  Oct.  £6. 188S. 

(71  Tex.  670.) 

Delay  of  telboram. — Nones  of  urgency. —  Ck>NTBiBX7TOBY  neou- 

OENCE. — Damages. 

A  telegram  in  the  language  '*  You  had  better  oomb  and  attend  to  your 
claim  at  once,"  delivered  to  a  telegraph  company  by  a  bank  for  transmis- 
sion to  a  firm  of  merchants,  sufficiently  indicated  the  urgency  of  the 
message  to  charge  the  company  with  notice  to  its  agent  of  such  urgency 
and  need  of  haste. 

The  result  of  the  delay  of  the  message  being  that  creditors  of  the  pefsoftis 
against  whom  the  addressee,  plaintiff,  had  the  claim  referred  to  in  the 
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tetegram  obtaindd  attachments  against  the  debtor »  and  upon  sale  under 
the  attachments  the  property  brought  less  than  the  attachment  debts. 
HMf  that  the  fact  that  the  estimated  value  of  the  property  was  sufficient 
to  pay  both  the  prior  claims  and  that  of  plaintitf  did  not  impose  upon 
the  latter  the  duty  of  buying  the  property  and  discharging  the  prior 
liens. 

Held,  tiiat  the  plaintijQf  s  measure  of  damages  was  the  amoimt  of  his  debt 
with  interest  and  the  cost  of  the  message. 

Gases  of  this  series  cited  in  opinion :  Daniel  v.  W.  U.  Tel.  Co.,  vol.  1, 
p.  650;  Stiiari  v.  W.  U.  Tel.  Co.,  ante,  p.  771 ;  W.  U.  Tel.  Co.  v.  Brown, 
vol.  1,  p.  461 ;  EdaaU  ^.  W.  U.  Tel.  Co.,  vol.  1,  p.  716 ;  Manvillev.  W.  U. 
TeH.  Co.,  vol.  1,  p.  93 ;  Tamer  v.  Hawkeye  Tei.  Co.,  vol.  1,  p.  208 ;  Candee 
V.  W.  U.  Tel.  Co.,  vol.  1,  p.  99;  Tyler  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  U; 
Beaupre  v.  P.  &  A.  Td.  Co.,  vol.  1,  p.  141 ;  W.  U.  Tel.  Co.  v,  Reynolde, 
vol.  1,  p.  487 ;  Datightery  v.  Am.  Un.  Tel.  Co.,  vol.  1,  p.  588 ;  Loper  v, 
W.  U.  Tel.  Co.,  ante,  p.  790. 

Appeal  from  District  Court,  Marion  county — W.  P. 
McLean,  Judge. 

This  suit  was  brought  by  the  appellees,  H.  Sheffield  & 
Son,  in  the  District  Court  of  Marion  county,  to  recover  of 
appellant  actual  and  exemplary  damages  for  delay  in  trans- 
mitting the  following  telegram : 

"  October  27th,  1886. 
*^  To  n.  Sheffield  db  Son,  Lodi,  Texas :  Ton  had  better  come  and  attend  to 
your  claim  at  once.  [Signed],  W.  T.  Atkins.' 


)» 


Appellees  allege  that  the  said  message  was  delivered  to 
appellant's  agent  at  Jefferson,  Tex.,  by  W.  T.  Atkins,  the 
cashier  of  the  National  Bank  of  Jefferson,  Tex.,  at  3.30  P. 
M.  of  October  27,  1886,  and  was  not  delivered  to  appellees, 
Sheffield  &  Son,  nntil  8  o'clock  A.  M.  on  October  28,  1886 ; 
that  Lodi  was  only  nine  miles  from  Jefferson,  Tex. ,  and  that 
appellees,  the  Sheffields,  were  in  Lodi  from  the  date  of  send- 
ing said  message  np  to  the  time  of  its  delivery  to  them  ; 
that  they  were  merchants  doing  business  in  said  town,  and 
were  well  known  there,  and  were  well  known  to  appellant's 
agent  in  said  town  ;  that  the  failure  to  transmit  and  deliver 
the  said  message  was  caused  by  the  gross  and  wilful  neglect 
of  appellant  and  its  said  agent. 

Appellees'  basis  of  damages,  as  claimed,  is  that  they 
held  three  notes  of  Jones,  Edgeworth  &  Sellers,  one  for 
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$677.74,  of  date  July  29,  1886,  payable  September  15,  1886, 
with  interest  at  1  per  cent,  per  month  from  maturity  ;  and 
one  for  $523.85,  dated  August  31,  1886,  payable  60  days 
after  date,  with  interest  at  1  per  cent,  per  month  from 
maturity ;  and  one  for  $472.41,  dated  September  6,  1886, 
due  in  60  days  from  date,  with  interest  from  maturity  at  1 
per  cent,  per  month  ;  an  open  account,  held  and  owned  by 
appellees  against  Jones,  Edge  worth  &  Sellers,  for  $1,000; 
and  that  because  of  the  gross  negligence  they  ask  judgment 
in  exemplary  damages  in  the  sum  of  $2,600,  in  addition  to 
the  actual  damages  claimed  by  them.  Appellees  allege  that 
the  three  notes  mentioned  by  them  were  deposited  with  the 
National  Bank  of  Jefferson  for  collection  as  they  matured, 
and  with  instructions  to  caiefully  guard  the  interests  and 
rights  of  appellees ;  that  the  bank  became  x>ossessed  of 
information  of  the  failing  condition  of  Jones,  Edgeworth  & 
Sellers  on  the  day  of  the  delivery  of  the  message  to  appel- 
lant' 8  agent  at  Jeflferson,  and  its  cashier,  W.  T.  Atkins, 
sent  said  telegram  to  appellees  to  apprise  them,  so  that  they 
could  take  steps  to  secure  their  said  debts ;  that  Jones, 
Edgeworth  &  Sellers  had,  at  the  time  of  the  delivery  of  the 
message  to  appellant' s  agent  at  Jefferson,  property,  real  and 
personal,  of  the  reasonable  value  of  $10,000  over  and  above 
all  exemptions,  more  than  sufficient  to  pay  appellees'  debts. 
Appellees  further  allege  that  about  12  o'clock  on  the 
night  of  October  27,  1886,  creditors  of  Jones,  Edgeworth  & 
Sellers,  namely,  J.  H.  Bemiss,  W.  J.  Sedbury,  and  R.  Bal- 
lauf  &  Company  and  others,  sued  out  writs  of  attachment, 
amounting,  with  probable  costs,  to  the  sum  of  $10,000  ; 
which  attachments  were,  at  or  about  7  o'clock  in  the  morn- 
ing of  the  28th  of  October,  1886,  levied  by  the  sheriff  of 
Marion  county,  Texas,  on  all  the  property  of  said  firm, 
Jones,  Edgeworth  &  Sellers,  real  and  personal,  in  Marion 
county,  Tex.;  that  the  personal  property  has  been  sold 
under  said  attachments  at  public  auction,  and  the  amount 
realized  therefrom  is  insufficient  to  pay  off  the  balance  due 
upon  said  attachments,  and  that  the  real  estate  of  said 
Jones,  Edgeworth  &  Sellers  is  insufficient  to  pay  off  the  bal- 
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ance  due  upon  said  attachment  suits,  and  that  the  said  prop- 
erty so  levied  on  and  sold  was  the  only  property  owned  by  the 
said  Jones,  Edgeworth  &  Sellers,  and  that  the  seizure  and 
sale  thereof  have  exhausted  their  assets,  and  they  are  now 
insolvent ;  that,  if  said  telegram  had  been  promptly  trans- 
mitted and  delivered,  appellees  would  have  instituted  suit, 
sued  out  an  attachment  prior  to  the  other  attaching  credi- 
tors, and  have  made  their  said  debts  out  of  said  Jones, 
Edgeworth  &  Sellers ;  that  they  made  demand  in  writing 
of  appellant  for  the  damages  sued  for  herein,  within  60 
days,  and  that  no  part  thereof  has  been  paid. 

Api)ellant,  answering,  pleaded ;  (1)  A  general  demurrer ; 
(2)  a  special  demurrer  that  the  allegations  in  plaintiflPs 
petition  were  insufficient  in  law  to  recover  exemplary  dam- 
ages ;  (3)  a  general  denial.  The  court  overruled  the  gen- 
eral demurrer,  to  [which  action  exceptions  were  taken  by 
appellant.  It  sustained  the  special  exception  as  to  exem- 
plary damages,  and  in  open  court  all  claim  upon  the  open 
account  was  withdrawn  by  appellee. 

A  trial  of  said  cause  thereafter  on  the  16th  day  of  June, 
1888,  was  had,  which  resulted  in  [a  judgment  against  the 
appellant  for  the  sum  of  $1,684.40,  with  interest  at  8  per 
cent,  per  annum  from  the  28th  of  October,  1886,  and  all 
costspf  suit.  Api)ellant' s  motion  for  new  trial  was  over- 
ruled and  appeal  perfected. 

Stemmons  A  Fields  for  appellant. 
Charles  A.  CuZberson^  for  appellees. 

Walker,  Associate  Justice.  The  questions  involved  in 
this  appeal  have  received  much  attention  from  the  courts  of 
this  State,  and  the  case  may  be  determined  by  the  applica- 
tion of  principles  which  have  been  recognized  from  time  to 
time,  and  so  often  that  they  may  be  followed  without  ques- 
tion. 

The  first  and  second  assignments  of  error  put  in  issue  the 
sufficiency  of  the  message  itself  to  give  notice  of  its  pur- 
pose and  importance. 


806  AMERICAN  BLEOTBICAL  CASES.       [vol  2 

Telegraph  Co.  v.  She£Beld. 

The  message^  ^'yon  had  better  oome  and  and  attend  to 
yonr  claim  at  once,"  addressed  to  the  philntiffs  from  Jeffer- 
son, indicated  with  reasonable  certainty  to  the  telegraph 
operator  the  facts  (1)  that  plaintiff  had  a  claim  of  some 
pecuniary  nature ;  (2)  that  the  claim  should  be  attended  to 
at  Jefferson ;  (3)  that  the  matter  was  urgent,  ^'at  once  */' 
and  (4)  loss  would  probably  f oUow  want  of  such  attention, 
which  might  be  prevented  by  obeying  the  call  made  in  the 
disi)atch.  This  was  sufficient  to  disclose  that  the  object 
was  to  enable  plaintiffs  to  attend  to  a  claim  due  them,  and 
that  loss  might  result  from  a  failure  to  transniit  the 
message  with  promptness. 

The  second  assignment  of  error  further  complains  at  the 
refusal  of  the  court  to  instruct  the  jury,  at  request  of  appel- 
lant,  ^^  that  unless  they  find  and  believe  from  the  evidence 
that  defendant  knew  from  the  message,  or  from  the  facts 
communicated  to  it  at  the  time  it  accepted  said  message, 
that  the  object  of  said  message  was  to  enable  plaintiffs  to 
collect  their  debt  from  Jones,  Edgeworth  &  Sellers,  the  loss 
of  said  debt  cannot  be  estimated  by  them  in  arriving  at  the 
damage  done  plaintiffs." 

The  rule  in  Hadley  v.  Baxendaley  0  Exch.  341,  adopted 
in  Texas,  for  the  measure  of  damages,  and  applied  to  tele- 
graph companies  in  their  work,  is:  "Where  two  parties 
have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect 
of  such  breach  of  contract  should  be  such  as  may  be  fairly 
and  reasonably  considered  either  arising  naturally,  that  is^ 
according  to  the  usual  course  of  things,  from  such  breach 
of  contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  to  the  probable  result  of  the 
breach  of  it." 

The  last  clause  in  this  citation  is  further  explained  or 
enlarged  in  Baldwin  v.  U.  S.  Telegraph  Co.^  45  N.  Y.  760, 
cited  by  the  court  in  Daniel  t.  W.  ZL  TO.  Co.,  61  Tex. 
457.  -*The  damages  given  by  way  of  indemnity  have  been 
the  natural  and  necessary  consequences  of  the  breach  of 
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contract  in  the  minds  of  the  parties,  interpreting  the  con- 
tract in  the  light  of  the  circumstances  under  which  it  was 
made ;  and  when  a  special  purpose  is  intended  by  one  party, 
but  is  not  known  to  the  other,  such  special  purpose  will  not 
be  taken  into  account  in  the  assessment  of  damages  for  the 
breach."  In  other  words,  when  applied  to  this  case,  the 
telegraph  company  should  not  be  chargeable  with  any  intent 
or  purpose  of  which  it  is  not  informed,  either  by  the  terms 
of  the  message  or  otherwise. 

The  charge  asked  was  intended  to  limit  the  ' '  special  pur- 
pose" to  the  collection  of  the  claim  against  Jones,  Edge- 
worth  &  Sellers,  and  appellant  insists  that  any  less  infor- 
mation would  not  place  such  claim  within  the  contempla- 
tion of  the  parties  when  the  message  was  delivered  to  the 
operator.  The  terms  "special  purpose"  and  "notice," 
used  in  the  definitions  above,  should  receive  reasonable 
interpretation,  with  reference  to  the  subject  to  which  they 
are  applied.  So  far  as  would  be  important  to  the  telegraph 
company,  it  would  be  siifficient,  to  caution  it  against  prob- 
able loss,  that  it  be  informed  that  the  message  related  to  a 
pecuniary  claim  which  was  in  danger  and  needing  attention. 
It  is  elementary  that  by  notice  is  included  knowledge  of 
and  means  of  knowing  the  fact. 

That  the  claim  was  against  the  particular  firm  was  and 
could  have  been  of  no  concern  to  the  telegraph  company. 
No  greater  or  other  care  would  have  been  anticipated  to 
protect  a  claim  against  one  firm  than  any  other,  in 
absence  of  any  other  fact.  That  the  message  was  for  the 
special  purpose  of  enabling  the  plaintiffs  to  attend  to  a 
money  claim  at  Jeflferson  was  a  sufficiently  specific  designa- 
tion of  the  importance  and  purpose  of  the  message,  and  this 
was  evident  from  its  terms. 

The  natural  consequences  of  failure  to  give  at  once  the 
attention  to  the  claim  can  be  considered  as  within  the  con- 
templation of  the  parties. 

The  court  probably  would  have  been  justified  in  charging 
the  effect  of  the  terms  used  in  the  dispatch.  This  was  not 
done.    The  jury  were  instructed  that,  in  order  to  recover, 
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the  plaintiffs  must  show  ^^that  defendant's  agent  was 
apprised  from  the  language  of  the  message  that  its  prompt 
transmission  was  of  ui^nt  pecuniary  importance  to  plaint- 
iflb."  Again,  that  the  defendants  "are  not  liable  for  dam- 
ages (beyond  the  price  paid  for  sending  the  message)  for  a 
fidlure  to  send  and  deliver  in  time,  unless  they  are  apprised 
and  put  upon  notice,  by  the  sender,  of  the  urgency  and 
necessity  of  promptness  in  its  transmission  and  delivery. 
They  must  be  notified  by  the  sender  in  some  way  of  the  fact 
that  a  want  of  promptness  will  result  in  injury  to  the  party 
interested  in  the  same." 

Again,  the  jury  were  further  instructed  that  if,  among 
other  things,  '*you  find  that  defendant's  agents  receiving 
and  transmitting  the  same  had  notice  that  it  was  important 
to  plaintiffs  that  said  message  be  sent  through  and  delivered 
without  unnecessary  delay,"  then  the  plaintiffs  would  be 
entitled  to  recover. 

On  the  other  hand  the  jury  were  instructed  "that  if  you 
find  that  said  message  was  not  sufficient  on  its  face  to  put 
the  agent  who  received  it  for  transmission  on  notice  of  its 
imix)rt,  and  that  it  involved  probable  injury,  if  not  promptly 
sent  and  delivered,     *    *    *    you  will  find  for  defendant." 

Prom  these  extracts  from  the  general  charge  of  the  court, 
it  is  manifest  that  the  jury  were  clearly  informed  of  the 
importance  to  be  attached  to  the  meaning  of  the  message, 
and  of  the  necessity  of  their  finding  in  it  evidence  of  its 
purpose,  and  of  the  importance  of  its  prompt  delivery. 
The  instruction  asked  by  the  defendant  was  properly 
refused.  It  exacted  a  minuteness  of  detail  xmnecessary  for 
the  information  of  the  company  of  the  nature  and  extent  of 
the  interest  involved  in  the  transaction.  Daniel  t,  W.  U. 
Tel.  Co.y  61  Texas,  457  ;  EdsaU  T.  Same^  63  Texas,  677 ; 
Stuart  r.  W.  U.  Tel.  Co.y  66  Texas,  583  ;  W.  U.  Tel.  Co.  r. 
Brown,  58  Texas,  174 ;  Loper^a  case,  70  Texas,  6S9  ;  U.  51 
Tel.  Co.  V.  Wenger,  55  Penn.  St.  267 ;  ManniUe  v.  W.  U.  Td. 
Co.,  37  Iowa,  220  ;  U.  S.  Tel  Co.  v.  Oildersleeve,  29  Md.  251 ; 
Turner  t.  Sawkeye  Tel.  Co.,  41  Iowa,  460 ;  Candee  t.  W. 
r.  Tel.  Co.,  34  Wis.  480 ;  Tyler,  TMman  &  Co.  T.  W.  V. 
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TeL  Co.y  60  HI.  439  ;  Beaupre  v.  Pcic.  A  AtL  Tel.  Co.,  21 

Minn.  158 ;  Squire  et  al.  v.  W.  U.  Tel.  Co.,  98  Mass.  237 ; 
Parks  V.  Alta  Gal.  Tel.  Co.,  13  Cal.  422;  W.  U.  Tel.  Co.  ▼. 
Reynolds  Bros.,  77  Ya.  179  ;  JDatightery  r.  W.  U.  Tel. 

Co.,  75  Ala.  170-174 ;  1  Sedgwick  on  Dam.,  7  ed.,  pp.  231- 
239.  These  cases  have  been  examined.  There  is  much 
diversity  as  to  the  role  of  consequential  damages.  As 
stated  above,  the  decisions  of  our  own  State  have  been 
adhered  to,  and  they  follow  the  great  weight  of  authority, 
in  number  at  least,  of  the  courts. 

The  third  assignment  is  to  the  refusal  of  the  court  to  give 
the  special  charge  asked  by  the  defendant:  "If  the  jury 
find  and  believe  from  the  evidence  that  plaintiff  had  a  levy 
of  his  attachment  on  the  property  of  Jones,  Edgeworth  & 
Sellers,  sufficient  in  value  to  satisfy  the  same  and  the  other 
attachments  levied  prior  to  plaintiff's  attachment,  and  suf- 
fered the  prior  attaching  creditors  to  purchase  said  property 
at  public  sale  at  less  than  the  value  of  said  property,  they 
should  then  find  for  the  defendant,  except  for  the  amount 
paid  for  transmission  of  said  message,  and  interest  thereon 
at  the  rate  of  eight  i)er  cent,  per  annum,  from  the  date  of 
payment." 

There  is  no  evidence  to  any  unreasonable  sacrifice  of  the 
property  at  the  sheriff's  sale,  nor  is  it  shown  that  the 
appellees  themselves  bought  the  stock  of  goods.  Indeed, 
there  are  only  the  isolated  facts  that  the  goods  seized  were 
estimated  at  $12,000  in  value,  that  there  were  prior  attach- 
ments upon  the  goods  to  nearly  $8,000,  and  that  the  sheriff 
did  not  realize  sufficient  to  pay  the  prior  liens. 

The  court  had  charged  the  jury  that  "  if  it  appears  that 
plaintiffs  were  in  a  position  and  condition  to  have  made 
their  debt  out  of  said  property,  and  failed  to  do  '^so,  then 
for  so  much  as  they  could  have  saved  out  of  said  property 
they  cannot  recover." 

It  is  elementary  that  a  party  claiming  damans  mnst  not 
be  in  fault  in  contributing  to  them  by  his  own  want  of 
proper  care ;  and  such  care  must  extend  to  the  protection 
from  further  loss  after  the  act  complained  of.     But  this  rule 
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must  be  rationally  applied.  It  is  not  required  that  every- 
thing  possible  must  be  done  to  prevent  or  limit  the  extent  of 
the  loss.  It  is  not  shown  that  the  plaintiffs  had  the  means, 
or  could  have  commanded  them  to  advance  the  prior  claims ; 
nor  is  it  shown  to  have  been  the  reasonable  duty  of  the 
plaintiffs,  from  the  condition  of  their  business,  to  have  done 
so,  if  they  had  had  the  means.  There  is  nothing  to  show 
that  the  money  realized  upon  the  sheriff's  sale  was  not  the 
reasonable  cash  price  of  the  stock  sold,  notwithstanding  the 
estimated  larger  value.  A  party  is  not  required  to  invest 
further,  in  order  to  secure  himself  against  the  consequences 
of  a  breach  of  contract  by  which  he  suffers  injury.  Z  C.  It. 
H.  Co.  V.  Cohh,  CJiristy  <fe  Ob.,  64  HI.  142. 

The  fourth  assignment  is  not  well  taken,  in  view  of  the 
construction  already  given,  that,  '*  before  plaintiffs  can 
recover  for  such  damage,  it  must  appear  from  the  evidence 
that,  had  the  message  been  promptly  transmitted  and 
delivered,  plaintiffs  could  and  would  have  secured  and  col- 
lected the  debt  they  claim  to  have  lost,  or  a  part  thereof." 
As  to  the  sufficiency  of  the  testimony,  there  is  no  issue 
made  as  to  the  existence  of  a  cause  for  attachment  against 
the  debtors.  This  conceded,  the  issue  was  as  to  the  effect  of 
the  delay  upon  the  ability  of  the  plaintiffs  to  avail  them- 
selves of  the  means  present  of  making  their  debt.  The  tes- 
timony develops  that  in  reasonable  probability  they  could 
have  made  the  debt  in  attachment  proceedings,  or  by  purchase 
of  the  stock  of  the  debtors.  The  activity  shown  to  have 
been  exerted,  the  means  of  travel  between  the  places,  and 
the  preference  obtained  by  others  through  the  delay,  were 
passed  upon  by  the  jury,  and  they  were  required  to  find 
from  all  the  testimony  that  but  for  the  delay  in  transmis- 
sion of  the  message  the  debt  would  not  have  been  lost.  It 
can  not  be  said  that  the  jury  found  their  verdict  without 
evidence. 

The  verdict  was :  '*  We,  the  jury,  find  for  the  plaintiff  the 
Bum  of  $1,684.40,  with  interest  at  8  per  cent,  per  annum 
from  October  28,  1886."  This  sum  was  evidently  obtained 
by  adding  the  interest  (which  was  12  per  cent.)  upon  one  of 
the  notes,  which  was  overdue,  to  the  aggregate  of  the  notes 
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and  the  cost  of  the  message.  The  form  of  the  verdict  is  of 
little  importance  in  finding  8  per  cent,  per  annum  interest 
from  the  date  of  the  note  for  which  recovery  was  had.  The 
measure  of  damages  in  like  cases  is  the  amount  of  loss,  with 
such  interest  added.  It  will  not  vitiate  the  verdict  that  the 
interest  was  not  computed,  and  the  amount  named  as  the 
damages. 

It  is  held :  (1)  The  message,  **Tou  had  better  come  and 
attend  to  your  claim  at  once,"  imparted  notice  of  its  pur- 
pose, and  the  importance  of  its  prompt  delivery,  so  as  to 
bring  such  matters  into  the  contemplation  of  the  parties  in 
the  contract  for  the  transmission  of  the  message.  (2)  That 
the  duty  of  carefulness  would  not  have  been  more  fully 
indicated  to  the  telegraph  company  by  the  insertion  therein 
of  the  name  of  the  debtors,  in  absence  of  testimony  showing 
otherwise.  (3)  The  law  does  not  impose  upon  a  creditor 
the  duty  of  further  investment  of  his  money  to  secure  hini- 
self  against  loss  for  the  breach  of  a  contract  by  which  such 
loss  is  caused.  It  is  not,  therefore,  an  act  of  negligence 
that  the  appellees  did  not  buy  it  at  the  sheriffs  sale  or  dis- 
charge  the  prior  liens,  although  the  estimated  or  real  value 
of  the  property  was  in  excess  of  the  prior  liens,  sufficient  to 
have  paid  their  notes,  in  absence  of  testimony  to  their  condi- 
tion as  to  their  means  to  do  so,  and  testimony  showing  it 
their  duty  under  the  circumstances,  as  ordinarily  careful  and 
prudent  men,  to  do  so.  (4)  The  measure  of  damages,  upon 
the  facts  found  by  the  jury,  is  the  value  of  the  notes,  to 
which  is  added  the  cost  of  the  message,  if  such  be  the  extent 
of  loss  shown,  with  8  per  cent,  interest  to  the  day  of  the 

triaL 

Finding  no  error  in  the  record,  the  judgment  below  is 
affirmed. 

Affi/raied. 

Note. — See  Index  to  this  and  to  previous  volume,  title  *'  Contributory 
Negligence.** 
See  note,  vol.  1,  p.  907. 
See  note  to  W.  U.  Tel.  Co,  v.  Edsally  post 
This  case  is  cited  in  Brown  v.  W.  U.  Tel,  Co.,  pott 
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Wbstebn  Union  Telegbaph  Company  y.  J.  M.  Bbown. 

TexoB  Supreme  Court,  Nov,  IS,  1888, 

(71  Tex.  723.) 

Delay  of  telbgram.— Mental  dibtbbbb. 

The  addressee  sued  the  telegraph  company  for  damages  for  delay  in 
transmission  of  a  telegram  announcing  the  death  of  his  brother. 
The  injury  alleged  was  mental  distress.  Held,  that  a  demurrer  to  the 
complaint  should  have  deen  sustained,  special  notice  to  the  company  or 
its  operator  of  the  relationship  of  the  parties  and  so  of  the  all^;ed  dis- 
tress as  a  probable  consequence  of  delay,  not  being  alleged  in  the  com- 
plaint. 

Case  of  this  series  cited  in  opinion :  Daniel  v.  W,  U,  Tel,  Co,,  toI.  1,  p.  660. 

Appeal  by  defendant  below  from  a  judgment  of  the  Dis- 
trict Court,  Hopkins  county,  overruling  demurrer. 

St&m/mons  &  Fields  for  appellant. 

Leach  A  Templetony  for  appellee. 

Walkeb,  Associate  Justice:  This  is  an  appeal  from  a 
Judgment  for  $275  in  favor  of  appellee  against  appellant. 
The  suit  was  brought  the  15th  day  of  March,  1887,  by 
Brown,  to  recover  of  the  appellant,  the  Western  Union 
Telegraph  Company,  $10,000  damages  for  delay  in  trans- 
mitting and  delivering  to  him  a  telegram  sent  to  him  from 
Hallville,  Tex.,  on  the  11th  day  of  December,  1886,  by  one 
Wilson  Livingston,  in  following  language : 

''  Hallvujjs,  Texas,  Dec  11, 1888. 
**  J,  M,  Broum,  Sulphur  Springs:   Willie  died  yesterdaj  evening  at  six 
o'clock.  Will  be  buried  at  Marshall,  Sunday  evening. 

[Signed],  '  *  WnsoN  LivufOfiTON.  * 
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That  livingston  acted  as  his  agent  in  sending  the  mes- 
sage, and  that  by  '^Willie,"  named  in  said  message,  was 
meant  Willie  Brown,  a  brother  of  appellee,  and  that  the 
price  paid  for  sending  said  message  was  paid  by  appellee 
in  the  following  manner :  That  the  sum  of  46  cents  paid  to 
defendant  for  transmitting  and  delivering  the  said  telegram 
was  money  belonging  to  the  estate  of  said  WUlie  Brown, 
one-third  of  which  plaintiff  owned  as  an  heir,  and  the  other 
two-thirds  by  payment  to  the  other  two  heirs,  there  being 
no  administration,  nor  need  of  any. 

The  plaintiff  alleged  that  the  dispatch  was  not  delivered 
until  noon  of  the  12th  December,  1886,  and  by  reason 
of  said  delay,  cansed  by  the  wilful  neglect  and  failure 
of  defendant  to  transmit  and  deliver  said  message,  he 
was  prevented  from  being  present  at  the  burial  of  his 
brother,  whom  he  had  raised  and  had  cared  for  from  child- 
hood, and  from  receiving  the  consolation  and  condolence  of 
his  sister  in  his  grief ;  whereby  he  suffered  great  disap- 
pointment, grief,  and  mental  anguish,  etc. 

Defendant  answered  by  general  demurrer,  special 
demurrer,  and  general  denial.  The  demurrers  were  over- 
ruled, to  which  defendant  excepted. 

The  exceptions  were:  "Because  the  petition  on  its 
face  failed  to  state  any  cause  of  action  in  this  that  plaintiff 
sues  for  an  injury  to  his  feelmgs  in  tort,  he  being  the 
addressee  of  the  message,  and  no  party  to  the  contract 
under  which  said  message  was  accepted  and  transmitted, 
and  fails  to  stat«  facts  necessary  to  recover  in  tort." 

''There  is  nothing  in  the  alleged  message  to  put  the 
defendant  upon  notice  that  there  was  any  relationship 
between  the  addressee  and  the  said  Willie  Brown,  or  that 
anything  except  the^mere  announcement  of  the  death  of 
said  Willie  Brown  was  in  contemplation  by  the  defendant 
and  the  sender  of  said  message  at  the  time  the  message  was 
delivered  to  and  accepted  by  this  defendant  for  transmis- 
sion and  delivery." 

There  is  no  allegation  in  the  petition  that  the  nature  and 
imi)ortance  of  the  telegram  were  made  known  to  the  tele^ 
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graph  operator  to  whom  the  message  was  delirered  other- 
wise than  as  conveyed  by  the  terms  of  the  message.  The 
words  of  the  dispatch  were  sufficient  to  notify  the  operator, 
as  agent  of  the  defendant,  that  a  human  being  had  died  at 
Hallville,  Tele.,  at  6  o'clock  of  the  evening  of  10th  Decem- 
ber, 1886;  that  the  funeral  of  the  deceased  was  to  take 
place  at  Marshall  on  the  evening  of  Sunday,  December 
12th  ;  that  the  deceased  was  known  to  the  person  sending 
and  to  the  person  to  whom  the  dispatch  was  sent ;  that 
intimate  and  familiar  relations  existed  between  them  and 
the  deceased  from  the  use  of  the  name  "Willie,"  and  even, 
perhaps,  it  may  be  understood  that  the  message  was  an 
invitation  to  the  funeral. 

These  suggestions  intimated  from  the  face  of  the  message 
were  sufficient  notice  of  its  importance  to  require  corre- 
sponding care  and  diligence  in  transmitting  it  to  its  destina- 
tion. Whatever  damages  might  naturally  result  under 
such  conditions  from  a  failure  to  receive  the  message  will 
be  considered  as  being  in  contemplation  of  the  parties  to 
the  contract ;  that  is,  between  the  plaintiff,  having  the  right 
to  the  message,  and  the  telegraph  company.  Daniel  v. 
Telegraph  Co.,  61  Tex.  456.  But  the  message  gave  nothing 
to  indicate  that  "Willie"  was  the  brother  of  the  plaintiff. 
The  damages  alleged  are  from  the  fraternal  feelings  out- 
raged by  the  failure  to  hear  of  the  brother's  death  in  time 
to  attend  the  funeral  and  condole  with  his  sister. 

Giving  the  most  liberal  meaning  to  the  words  of  the  mes- 
sage, they  cannot  be  construed  into  a  notice  of  the  special 
matter  of  complaint  in  the  petition. 

The  special  exceptions  should  have  been  sustained,  for 
which  error  the  judgment  is  reversed. 

Reversed  and  remanded. 


Note. — See  Index  to  this'and  to  previous  volume,  titles,  "Receiver  of 
Addressee,"  "Damages." 

See  note  to  W,  U,  Tel  Co.  v.  EdaaU,  past 

This  case  is  cited  in  W.  U.  Tel,  Co.  v.  Wilson ;  W,  U.  Tti,  Co.  ▼.  SteOe^ 
post. 
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The  Westbbn  Union  Telegkaph  Company  v.  W.  A. 

Broesche. 

Texas  Supreme  Courts  Feb.  1£,  1889. 
(72  Tex.  654.) 

DSLAY  OF  TELEGRAM. —  LXMinNa  LIABILITY. — ^MENTAL  NSTRBBS. 

A  telegram  having  been  deHvered  for  transmission  for  the  benefit  of  the 
plaintiff,  who  paid  the  charges,  held  immaterial  whether  or  not  the 
operator  knew  that  the  person  who  presented  it  for  transmission  was  the 
agent  of  the  plaintiff. 

The  fact  that  the  terminal  office  was  closed  at  the  time  a  telegraph  com- 
pany accepted  a  message  for  transmission  does  not  excuse  delay  in  send- 
ing it. 

Mental  suffering  is  a  proper  element  of  damages  in  an  action  based  on 
delay  in  transmitting  a  telegram. 

The  ordinary  stipulation  requiring  repetition  of  messages  will  not  protect  a 
telegraph  company  in  case  of  injury  caused  by  delay  in  transmission. 

Negligence  of  a  telegraph  company  in  failing  to  deliver  a  message  promptly 
renders  it  liable  for  the  direct  and  natural  result  of  the  default,  without 
regard  to  the  degree  of  such  negligence. 

Ceases  of  this  series  cited  in  opinion  :  Stuart  v.  W,  U,  Tel.  Co.,  ante,  p.  771 ; 
Or.  C.  iSb  F.  Q.  By.  Co.  v.  Miller,  ante,  p.  781. 

Appeal  by  defendant  from  judgment  of  District  Court, 
Washington  county.     Commissioner's  decision. 

Stemmons  &  Fields  for  appellant. 

Basset^  Muse  &  Muse^  for  appellee. 

Acker,  Judge:  Appellee  carried  his  wife  from  their 
home,  near  Burton,  to  Austin,  for  medical  treatment,  Dr. 
Hons,  their  family  physician,  accompanying  them.  The 
wife  died  at  Austin  on  Sunday,  July  17,  1887,  and  Dr. 
Hons  and  appellee  went  to  api)ellant'8  office  in  Austin, 
between  6  and  7  o'clock  P.  M.  on  that  day,  and  delivered 
to  appellant  the  following  message : 
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"  Mis.  Broesche  is  dead ;  will  bring  corpse  on  train  to-night.     J.  H. 

HONS.* 

This  telegram  was  addressed  to  appellee's  brother-in-law, 
Hoffman,  at  Burton.  Appellee  paid  the  charges  for  trans- 
ndtting  the  message,  and  left  Austin  with  his  wife's  body 
that  night  by  train,  arriving  at  Burton  about  1.30  A.  M.  on 
the  18th  of  July.  The  message  was  not  delivered  until 
about  8.30  A.  M.  the  next  day  after  it  was  dei)osited  with 
appellant's  agent  in  Austin,  and  some  hours  after  the 
arrival  of  the  corpse.  This  suit  was  brought  by  appellee 
to  recover  damages  for  the  alleged  negligent  delay  in  deliv- 
ering  the  telegram. 

The  trial  was  by  jxury,  and  resulted  in  verdict  and  judg- 
ment in  favor  of  appellee  for  $1,168,  from  which  this  appeal 
is  prosecuted. 

The  court  charged  the  jury  to  the  effect  that,  if  they 
found  that  Hons  delivered  the  telegram  to  appellant's 
agent  in  Austin  as  alleged,  they  would  then  find  whether 
or  not,  in  so  delivering  it,  Hons  acted  on  behalf  of  appellee 
and  at  his  request,  and  that,  if  they  found  Hons  did  not 
so  act,  they  should  return  a  verdict  for  appellant. 

It  is  insisted  that  the  court  erred  in  giving  this  charge, 
in  this,  that  it  f aUs  to  submit  the  question  whether  appel- 
lant had  notice  that  Hons  was  acting  as  appellee's  agent 
in  contracting  for  the  delivery  of  the  message.  No  special 
instruction  was  requested  to  cure  the  alleged  omission  here 
complained  of.  Besides,  we  are  of  opinion  that  it  was 
immaterial  whether  appellant  was  notified  that  Hons  was 
acting  as  agent  for  appellee  or  not.  We  can  not  see  how 
"this  could  have  affected  the  rights,  or  influenced  the  conduct 
of  appellant's  agents.  Appellee  and  Hons  were  together 
in  the  presence  of  the  agent  to  whom  the  message  was 
delivered  at  Austin.  Appellee  paid  the  charges  for  trans* 
mitting  the  message ;  the  operator  to  whom  the  message 
was  delivered  testified  that  he  knew  from  the  wording  of 
the  message  that  it  demanded  prompt  delivery.  Conced- 
ing that  appellant  was  not  informed  that  Hons  was  acting 
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as  agent  for  appellee,  we  are  unable  to  understand  how  the 
lack  of  this  information  affected,  in  any  way,  the  conduct 
of  appellant' s  agents.  It  does  not  appear  that  they  would 
have  done  ffore  or  acted  differently  under  the  contract. 
Story  on  Agency,  sees.  418,  420.  We  think,  however,  that 
appellant  was  sufficiently  informed  of  the  agency  of  Hons. 

We  think  there  was  no  error  in  the  omission  in  the 
charge  complained  of  by  the  third  and  fourth  assignments 
of  error. 

The  court  charged  the  jury  to  the  effect  that  the  fact  that 
appellant's  office  at  Burton  was  closed  at  the  time  its  agent 
at  Austin  received  the  message  for  transmission  would  be 
no  defense  for  failing  to  transmit  and  deliver  the  message, 
and  it  is  contended  that  the  court  erred  in  this  charge. 

We  think  the  court  did  not  err  in  giving  this  charge. 
The  contract  to  transmit  the  message  was  made  by  appel- 
lant through  its  agent,  who  was  fully  authorized  and 
empowered  to  make  it ;  we  do  not  think  appellant  can 
excuse  its  failure  to  perform  the  contract  upon  the  ground 
that  another  one  of  its  servants,  acting  under  authority 
from  appellant,  had  rendered  the  performance  of  the  con- 
tract impracticable. 

It  is  also  contended  that  the  court  erred  in  charging  that 
the  jury  might  take  into  consideration  mental  anguish  and 
suffering  as  elements  of  damage,  if  they  should  find  for 
appellee.  The  point  here  presented  has  been  ruled  against 
appellant  by  several  decisions  of  this  court.  Stuart  v. 
Telegraph  Co.,  66  Tex.  581-686. 

It  is  also  contended  that  the  message  having  been  written 

on  a  printed  blank,  containing  a  stipulation  that  appellant 

would  not  be  liable  in  damages  for  delay  in  transmitting  or 

delivering  the  message  beyond  the  cost  of  transmitting, 

unless  it  was  repeated,  the  court  should  have  charged  the 

jury  that,    if  they  found  that  the  message  had  not  been 

repeated,  then  they  should  return  a  verdict  for  appellant. 

We  think  the  court  did  not  err  in  refusing  to  give  the 

special   charge  asked  by  appellant  upon  the  stipulation 

contained  in  the  printed  blank.    It  has  been  decided  that 
VOL.  II — 52. 


818  AMERICAN  ELECTRICAL  CASES.       Fvoi-  8 

Telegraph  Ck>.  t.  Broesche. 

the  stipulation  requiring  messages  repeated  can  not  be 
invoked  in  defense  of  an  action  to  recover  damages  for 
delay  or  failure  in  delivering  the  message.  C?.,  C.  &  S.  JR 
By.  Co.  T.  Wilson  [MiUer],  69  Tex.  739. 

We  do  not  think  that  appellee's  right  of  recovery  was 
dependent  upon  the  jury  finding  appellant  guilty  of  gross 
negligence,  and  we  think  the  court  did  not  err  in  refusing 
the  special  charge  requested  by  appellant  to  that  effect 
Negligence  by  appellant  in  failing  to  deliver  the  message, 
without  regard  to  the  degree  of  such  negligence,  would 
render  it  liable  for  such  damage  as  was  the  direct  and 
natural  result  of  such  failure  to  deliver.  Up.  Co.  v.  Wil- 
son,  supra. 

Appellant  requested  the  court  to  instruct  the  jury  to  the 
effect  that  appellee  could  not  recover  damages  by  reason  of 
his  failure  to  accomplish  any  purpose  not  shown  by  the  face 
of  the  message,  unless  appellant  had  notice  of  such 
exterior  purpose  at  the  time  the  contract  was  made.  The 
special  instruction  was  refused,  and  this  is  assigned  as 
error. 

The  court  charged  the  jury  that  the  appellee  could  only 
recover  such  damage  as  was  the  direct  and  natural  result 
of  the  failure  to  transmit  and  deliver  the  message.  The 
operator  at  Austin,  to  whom  the  message  was  delivered, 
testified  that  he  knew  from  the  message  that  appellee's 
wife  was  dead,  and  that  they  expected  to  convey  her  body 
to  Burton  by  the  train  that  night;  and  that,  unless  the 
telegram  was  delivered  the  evening  he  received  it^  the 
corpse  would  reach  Burton  before  the  telegram. 

The  purpose  of  appellee  in  informing  Hoffman  of  the 
death,  and  the  fact  of  carrying  the  corpse  to  Burton  by 
train,  was  too  obvious  to  require  explanation.  We  think 
the  special  charge  asked  and  refused  was  not  called  for 
nor  authorized  by  the  facts,  and  that  the  court-  did  not  err 
in  refusing  to  give  it. 

It  is  also  contended  that  the  verdict  is  excessive,  but, 
under  the  previous  decisions  of  this  court,  we  cannot  say 
that  it  is.    Mental  anguish  or  distress  being  an  element  of 
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actual  damage  which  the  law  fnmishes  no  rule  for  esti- 
mating, its  measure  is  left  to  the  discretion  of  the  jury. 
Unless  it  appears  that  the  jury  have  acted  from  passion, 
prejudice,  or  other  improper  influence,  the  verdict  will  not 
be  vacated  on  the  ground  of  excessiveness  alone.  We  are  of 
opinion  that  the  judgment  of  the  court  below  should  be 
affirmed.  Affirmed. 

Note. —  See  Index  to  this  and  to  previous  volume,  titles  "  limiting  Ida- 

ability,"  "  Damages." 
See  note  to  W,  XJ,  Tel,  Co.  ▼.  Edaall,  post. 

This  case  is  cited  in  Broum  y.  W,  U,  Td.  Co.,  post. 


The  Westebn  Union  Telegraph  Company  v.  Ernes- 
tine Simpson. 

Texcu  Supreme  Court,  March  £6, 1889. 

(78  Tex.  422.) 

Erbob  in  telbgbam.— Brbaoh  of  contract  to  send  honey. — Mental 

distress. 

The  name  of  the  place  from  which  a  telegram  is  transmitted  is  no  part  of 
the  message,  within  the  meaning  of  the  repetition  clause  in  telegraph 
blanks. 

Mental  distress  is  a  proper  item  of  damages  in  case  of  breach  of  contract 
to  transmit  money  by  telegraph,  where  it  was  the  direct  and  natural 
result  of  the  breach  and  the  comi>any  was  informed  of  the  unusual 
importance  of  performance. 

Case  of  this  series  cited  in  opinion :  Stuart  v.  Tel.  Co.,  ante,  p.  771. 

Action  for  damages  for  breach  of  contract  to  deliver 
money  sent  by  telegraph.  Appeal  by  defendant  from  judg- 
ment for  $1,000  and  costs,  rendered  at  District  Court,  Gal- 
veston county.     Commissioner's  decision. 

Wheeler  &  Rhodes^  for  appellant. 

Wavl  <fi  Walker^  for  appellee. 


Telegraph  Co.  v.  Simpeon. 

Acker,  Presiding  Judge :  Apiwllee's  husband  died  in 
Caiiforoia,  and  she  sent  a  message  bj  appellant  from  Los 
Angeles,  in  that  State,  at  4  o'clock  P.  M.,  January  13, 1SS5, 
to  her  agent,  R.  A.  Crossman,  in  Galveston,  Tex.,  inform- 
ing him  of  her  husband's  death — that  she  would  leave  there 
at  2  o'clock  P.  M.  the  next  day,  and  requesting  him  to  send 
to  her  $200  by  telegraph  immediately.  When  this  message 
was  delivered  to  Crossman,  between  midnight  and  daylight 
on  the  morning  of  the  13th  of  January,  it  appeared  to  have 
been  sent  from  San  Francisco,  instead  of  Los  Angeles. 
Crossman  went  to  appellant's  office  in  Galveston,  and  was 
informed  that  the  money  could  not  be  received  by  appellant 
before  9  o'clock  A.  M.  At  that  hour,  Crossman  and  his 
clerk,  Bullock,  went  to  appellant's  office,  made  the  appli- 
cation for  the  transfer,  and  delivered  the  $200,  and  paid 
$4.70  tolls  to  appellant's  agents.  The  money  was  not 
received  by  appellee,  and  Crossman,  being  informed  by 
message  from  her  that  she  had  not  received  it,  remitted  to 
her  on  the  morning  of  January  14th,  through  the  Wells- 
Fargo  Express  Company,  another  $200,  which  she  received 
in  time  to  leave  Los  Angeles  with  the  body  of  her 
husband  at  3  o'clock  P.  M.  on  that  day.  This  suit  was 
brought  on  the  13th  day  of  May,  1885,  to  recover  of  appel- 
lant damages  for  its  failure  to  deliver  the  money  as  it  had 
contracted  to  do.  The  petitions  alleged,  substantiaJly,  that 
appellee,  being  in  great  distress  and  need  of  money  at  Los 
Angeles,  Cal.,  on  the  13th  of  Januarv.  1885,  contracted. 
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to  transmit  the  money,  and  which  produced  the  mental 
anguish,  distress,  and  mortification ;  that  the  telegram  sent 
by  her  to  Grossman  on  January  12th,  requesting  him  to 
send  the  money,  was  no  part  of  her  cause  of  action,  and  that 
no  damages  were  claimed  by  reason  of  any  mistake  in  that 
message,  but  alone  for  the  failure  to  transmit  and  deliver 
the  money  to  her,  as  appellant  had  contracted  to  do. 
Appellee  laid  her  damages  at  $1,740. 

Appellant  answered  by  general  demurrer,  and  special 
exceptions  to  so  much  of  the  petition  as  sought  to  recover 
damans  for  mental  anguish.  The  answer  also  contained 
the  following  special  defenses  : 

1.  The  stipulations  in  the  printed  contract  under  which 
api)ellee's  first  message  was  sent,  limited  its  liability  for 
damages  unless  the  message  was  repeated,  and  exempted  it 
from  liability  for  damages  unless  the  claim  therefor  was 
presented  in  writing  within  60  days  after  the  message  was 
sent.  It  was  averred  that  neither  of  these  conditions  had 
been  complied  with. 

2.  It  was  admitted  that  appellee's  message,  requesting 
the  money  sent,  was  sent  by  her  from  Los  Angeles,  but 
when  it  was  delivered  to  appellee's  agent,  in  Qulveston,  it 
appeared  to  have  been  sent  from  San  Francisco,  instead  of 
Los  Angeles.  It  was  averred  that  this  change  in  the  name 
of  the  place  from  which  it  was  sent  was  caused  by  an  acci- 
dent to  which  the  business  of  telegraphy  is  liable  at  all 
times,  without  negligence  upon  its  part,  and  which  could 
have  been  guarded  against  by  having  the  message  repeated. 

3.  That  when  appellee's  agent  expressed  to  the  agent  of 
api)ellant  his  surprise  that  the  message  from  appellee  was 
headed  San  Francisco,  instead  of  Los  Angeles,  and  declared 
his  belief  that  she  was  at  Los  Angeles,  appellant' s  agent 
then  suggested  and  offered  to  have  the  message  repeated, 
but  appellee's  agent  declined  to  have  it  repeated,  and 
assumed  all  responsibility  for  any  inaccuracy  in  the  mes- 
sage, and  made  his  written  application  to  have  the  money 
transferred  to  San  Francisco,  which  appellant  did  on  that 
day ;  that  the  next  day  appellant  discovered  the  mistake, 
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and  immediately  had  the  money  transferred  to  Los  Angeles. 
The  answer  admitted  liability  for  $206.33,  and  averred  that 
the  amount  had  been  tendered  to  appellee's  agent  from 
whom  it  was  received,  on  the  16th  of  January. 

Api)ellant's  special  exception  was  overruled. 

The  trial  was  by  jury,  and  resulted  in  verdict  and  judg- 
ment for  appellee  for  $1,000. 

By  the  first  assignment  of  error  it  is  urged  that  the  court 
erred  in  overruling  the  special  exception. 

We  think  it  too  well  settled  in  this  State  to  justify 
elaborate  discussion  here  that  mental  anguish  may  consti- 
tute an  element  of  actual  damage  for  which  compensation 
may  be  recovered  upon  breach  of  a  contract,  where  such 
anguish  is  the  direct  and  natural  result  of  such  breach. 
The  liability  rests  upon  the  principle  that  the  mental  dis- 
tress was  caused  by  the  breach  of  the  contract,  and  was 
contemplated  as  a  part  of  the  consequences  of  such  breach 
at  the  time  the  contract  was  entered  into. 

To  authorize  a  recovery  of  damages  for  mental  distress 
resulting  from  the  non-performance  of  a  contract  for  the 
payment  of  money,  it  must  be  alleged  and  proved  that  the 
party  contracting  to  make  the  payment  was  inf oimed  at 
the  time  of  making  the  contract  of  the  peculiar  condi- 
tion and  circumstances  of  the  party  for  whose  benefit  the 
contract  was  made,  which  render  the  prompt  performance 
of  more  than  ordinary  importance,  that  the  party  contract- 
ing to  make  the  payment  may  anticipate  the  more  serious 
consequences  of  the  breach. 

AppeUee  alleged  that  appellant  was  fully  informed 
of  her  unfortunate  surroundings  and  urgent  need  of  money 
at  the  time  the  contract  was  made,  and  specifically  set 
forth  the  circumstances  brought  about  by  appellant's  fail- 
ure to  perform  the  contract,  which  circumstances,  it  was 
alleged,  produced  the  mental  anguish,  distress  and  morti- 
fication. 

We  think  the  court  did  not  err  in  overruling  the  special 
exception.     Stuart  T.  Tel.  Co.,  66  Tex.  581,  586. 

Under  numerous  assignments  of  error  it  is  contended  that 
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apx)ellee's  cause  of  action  arose  on  the  mistake  in  trans- 
mitting her  message  of  January  12th,  which,  when  deliv- 
ered to  Grossman  at  Galveston,  gave  San  Francisco  as  the 
name  of  the  place  from  which  it  was  sent,  and  that,  by  the 
terms  of  the  contract  under  which  it  was  sent,  appellee 
could  not  recover  unless  she  had  the  message  repeated,  and 
presented  in  writing  her  claim  for  damages  within  60  days. 
Several  special  instructions  upon  appeUant's  theory  were 
requested  and  refused,  and  the  court  charged  the  jury  that 
the  suit  was  not  brought  to  recover  damages  by  reason  of 
the  error  in  that  telegram,  but  to  recover  damages  for  the 
alleged  failure  of  appellant  to  send  the  money  to  Los 
Angeles,  and  that  the  stipulations  in  that  telegram  had  no 
application  to  the  suit. 

Appellee  expressly  disclaimed  any  right  of  action  upon 
the  error  in  the  name  of  the  place  from  which  her  tele- 
gram of  January  12th  was  sent,  and  based  her  action  and 
right  of  recovery  solely  upon  the  contract  to  transmit  the 
money,  and  its  breach. 

We  think  the  court  did  not  err  in  refusing  to  give  the 
special  instructions  requested,  nor  in  giving  the  charge 
complained  of.  The  contract  to  send  the  message  from 
appellee  at  Los  Angeles  to  her  agent  at  Galveston  and  the 
contract  to  send  the  money  to  appellee  were  separate  and 
distinct  undertakings,  and  that  appellant  so  regarded  them 
at  the  times  they  were  respectively  entered  into  is  clear 
from  the  testimony  of  Chesley  and  Shultz,  its  agents  at 
Gkdveston. 

If  this  was  an  action  brought  to  recover  damages  for 
appellant's  negligence  in  erroneously  giving  the  name  of 
the  place  from  which  the  message  was  sent  we  think  it 
may  well  be  doubted  whether  the  stipulation  requiring 
messages  to  be  repeated  would  apply.  When  a  telegraph 
company  receives  a  message  to  be  transmitted,  calling  for 
an  important  reply,  the  company  knows  that  the  reply 
would  be  unavailing  unless  the  party  who  is  to  make  it  is 
informed  of  the  place  to  which  it  should  be  sent.  It  is 
believed  that  the  name  of  the  place  from  which  the  message 
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is  sent  is  not  a  part  of  the  message ;  it  is  a  fact  peculiarly 
within  the  knowledge  and  keeping  of  the  company,  to  be 
communicated  to  the  party  to  whom  the  message  is  sent. 
The  agent  or  operator  at  the  receiving  office  must  neces- 
sarily make  known  the  place  from  which  the  message  was 
sent  in  transmitting  it.  It  is  believed  to  be  his  duty  to 
write  upon  the  paper  containing  the  message  the  name  of  the 
place  from  which  it  is  sent.  Scott  &  Jar.  Law  of  Tel., 
sec.  181. 

Appellant  requested  a  charge  to  the  effect  that  Grossman 
having  good  reason  to  believe  that  appellee  was  at  Los 
Angeles,  and  not  at  San  Francisco,  as  indicated  by  the 
message  received  from  her,  his  negligence  in  failing  to  have 
the  message  repeated  estops  appellee  from  claiming  dam- 
ages in  this  suit.  The  special  charge  was  refused,  and  this 
is  assigned  as  error. 

By  the  pleadings  of  appellee,  and  the  charge  given  by  the 
court,  the  first  message  from  appellee  to  Grossman  was 
eliminated  from  the  case,  and  in  so  charging  we  have 
decided  there  was  no  error. 

The  court  charged  the  jury  to  the  effect  that,  if  Grossman 
directed  the  money  to  be  sent  to  San  Francisco,  appellee 
could  only  recover  the  $200,  with  interest  from  the  date  of 
its  delivery  to  appellant ;  but  that,  if  Grossman  directed  the 
money  to  be  sent  to  Los  Angeles,  and  appellant  negligently 
failed  to  send  it  to  appellee  at  that  place,  and  was  apprised 
of  the  importance  to  her  of  receiving  the  money,  and  the 
probable  consequences  to  her  of  the  failure  to  deliver  it,  appel- 
lee would  be  entitled  to  recover.  This  charge  made  the  right 
of  appellee  to  recover  depend  solely  upon  the  question  of 
fact  whether  Grossman  directed  the  money  sent  to  one  place 
or  the  other,  without  regard  to  the  inducements  or  influ- 
ences that  may  have  controlled  Grossman  in  giving  such 
direction.  We  think  this  charge  was  certainly  as  favorable 
to  appellant  as  the  facts  adduced  upon  the  trial  would 
justify. 

Appellant's  agents  at  Galveston  testified  that  Grossman 
expressed  his  doubts  as  to  appellee  being  in  San  Francisco 
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at  the  time  he  applied  to  have  the  money  transmitted,  and 
said  he  believed  she  was  at  Los  Angeles,  and  that  they 
offered  to  repeat  the  message,  but  he  declined  to  have  it  done. 
On  the  same  day,  and  about  the  same  time  that  the  money 
was  deposited  with  appellant,  Grossman  sent  through  the 
hands  of  these  same  agents  a  message  to  appellee  at  Los 
Angeles  informing  her  that  he  had  sent  the  money,  and  she 
testified  that  she  received  his  message  the  day  it  was  sent. 

Grossman  testified  that  he  told  appellant's  agents  at  the 
time  he  applied  for  the  transfer  of  the  money  that  appellee 
was  not  at  San  Francisco,  but  at  Los  Angeles,  and  that,  if 
the  money  was  sent  to  San  Francisco,  he  did  not  think  she 
would  get  it ;  that  the  agents  replied  that  they  never  made 
mistakes  like  that;  that  they  knew  their  own  business; 
that  if  the  money  went  at  all  it  should  go  to  San  Francisco, 
and  insisted  that  he  should  so  make  the  application. 

Bullock,  Grossman's  clerk,  who  was  with  him,  and  wrote 
the  application  for  the  transfer  of  the  money,  testified  that 
he  showed  Mr.  Shultz,  who  was  in  charge  of  the  office,  the 
telegram  from  appellee  headed  San  Francisco,  and  asked 
to  see  the  original  telegram.  Shultz  told  him  they  did  not 
keep  a  copy.  Grossman  said  it  was  impossible  for  appellee 
to  be  in  San  Francisco,  and  that  he  was  satisfied  she  was  in 
Los  Angeles;  that  appellant's  agent  replied  that  the  tele- 
gram was  correct ;  that  they  made  no  mistakes ;  that  it  was 
under  the  orders  of  appellant' s  agents  that  he  wiote  the 
application  for  transfer  to  San  Francisco,  instead  of  Los 
Angeles ;  that  it  was  not  so  written  with  Grossman' s  sanc- 
tion, as  he  said  he  was  satisfied  she  was  at  Los  Angeles ; 
that  he  suggested  to  Grossman  that  perhaps  the  money  had 
to  go  first  to  San  Francisco,  and  then  be  transferred  to  Los 
Angeles,  and  the  application  was  made  as  directed  by 
appellant's  agents.  These  agents  testified  that  they  did 
not  require  Grossman  to  make  the  application  for  transfer 
to  San  Francisco ;  that  they  gave  no  directions  as  to  the 
place  the  money  should  be  transferred  to. 

Grossman  and  Bullock  testified  that  appellant's  agents 
did  not  propose  to  have  the  message  repeated.     It  is  evi« 
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dent  from  the  fact  that  Crossman  sent  his  message  to  Los 
Angeles  informing  appellee  that  he  had  sent  the  money,  that 
he  was  morally  certain  that  she  was  there,  and  not  at  San 
Francisco.  Some  influence  mnst  have  operated  uj>on  him 
to  induce  him  to  consent  to  have  the  application  made  for 
transfer  of  the  money  to  San  Francisco,  instead  of  Los 
Angeles,  if  it  was  in  fact  so  made.  If  the  application  was 
written  for  transfer  to  San  Francisco  by  direction  of  appel- 
lant's  agents,  when  Crossman  insisted  that  appellee  was  at 
Los  Angeles,  and  that  the  money  should  be  sent  there,  and 
the  jury  had  so  believed  from  the  evidence,  then  we  think 
appellant  would  have  been  liable,  notwithstanding  the 
application  was  in  fact  made  for  transfer  of  the  money  to 
San  Francisco. 

When  appellant  was  informed  by  Crossman' s  conversa- 
tion and  acts  that  he  believed  appellee  was  at  Los  Angeles, 
notwithstanding  the  telegram  from  her  when  delivered  to  him 
appeared  to  have  been  sent  from  San  Francisco,  and  api)el- 
lant  under  the  circumstances  took  no  steps  to  inform  itself 
further,  we  think  it  assumed  the  risk  of  the  consequence 
resulting  to  appellee  by  the  negligence  of  its  agents  in 
changing  the  name  of  the  place  from  which  the  message 
was  sent,  if  that  change  influenced  its  agents  at  Galveston 
to  insist  that  the  application  should  be  made  for  the  money 
to  be  transferred  to  San  Francisco  instead  of  Los  Angeles. 

The  issue  as  to  what  constituted  the  contract  under  which 
appellant  received  the  money  is  not  made.  No  assignment 
of  error  is  presented  bringing  the  question  to  our  attention, 
so  that  it  can  be  passed  upon  here.  There  was  no  objection 
to  the  parol  testimony  introduced  tending  to  show  that  the 
contract  made  was  for  transfer  of  the  money  to  Los  Angeles, 
notwithstanding  the  written  application  may  in  fact  have 
been  originally  made  for  transfer  of  the  money  to  San 
Francisco.  The  original  application  for  the  transfer  of  the 
money  was  used  in  evidence,  and  the  name  "San  Francisco" 
was  erased  by  a  pen  mark  drawn  across  it,  and  the  name 
"Los  Angeles"  written  in  its  stead. 

Chesley,  appellant's  manager  at  Galveston  at  the  time 
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the  application  was  made,  testified  by  deposition  that  the 
application  was  made  to  transfer  the  money  to  Los  Angeles, 
and  wrote  a  letter  to  appellee  proposing  to  return  the  money 
that  had  been  deposited  with  appellant  to  be  transferred  to 
her  at  Los  Angeles.  This  witness  gave  it  as  his  opinion 
that  the  name  of  the  place  was  changed  from  San  Francisco 
to  Los  Angeles  at  St.  Louis. 

Prom  the  testimony  of  Grossman  and  Bullock,  it  is  evi- 
dent that  they  desired  the  money  sent  to  Los  Angeles, 
although  they  may  in  fact  have  written  San  Francisco  on 
the  application.  We  think  the  jury  might  have  found 
from  the  evidence  that  the  application  was  in  fact  made  for 
transfer  of  the  money  to  Los  Angeles  instead  of  San  Fran- 
cisco, notwithstanding  the  writing  may  have  named  San 
Francisco. 

It  is  also  contended  that  the  verdict  is  excessive,  but  we 
cannot  say  that  it  is.  The  law  furnishes  no  rule  for  esti- 
mating damages  for  mental  anguish ;  this  is  left  to  the  dis- 
cretion of  the  jury,  and  that  discretion  will  not  be  con- 
trolled, or  the  verdict  vacated,  unless  it  appears  from  the 
amount  for  which  the  verdict  is  returned,  together  with 
other  matters  disclosed  by  the  record,  that  the  jury  may 
have  acted  from  prejudice,  or  other  improper  influence, 
rather  than  an  honest  desire  to  award  adequate  compensa- 
tion for  the  injury. 

Appellant  was  informed  by  the  message  which  it  received 
from  appellee  at  Los  Angeles,  and  delivered  to  Grossman  at 
Galveston,  as  well  as  from  information  given  to  it  by  Gross- 
man at  the  time  the  contract  was  made,  that  appellee  was  in 
a  distant  State,  with  the  dead  body  of  her  husband,  await- 
ing the  receipt  of  the  money  to  return  to  her  home  at  Qui- 
veston.  It  was  informed  that  she  expected  to  leave  Los 
Angeles  at  2  o'clock  P.  M.  on  the  day  the  money  was  placed 
in  its  hands,  and  it  must  be  presumed  that  the  contract  was 
entered  into  with  reference  to,  and  in  contemplation  of,  the 
consequences  that  would  result  to  appellee  by  its  breach. 

That  appellant  might  have  delivered  the  money  to  appel- 
lee at  Los  Angeles  on  the  day  that  it  was  received  in  time 


«28  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Telegraph  Go.  v.  Edsall. 

for  her  to  leave  at  3  o'clock  P.  M.  on  that  day,  is  demon- 
strated by  the  fact  that  the  express  company  transferred 
the  money  over  appellant's  wires  on  the  14th  of  January 
in  time  for  her  to  receive  it  and  leave  Los  Angeles  at  9 
o'clock  P.  M.  on  that  day. 

We  find  no  error  in  the  record  requiring  reversal,  and 
are  of  opinion  that  the  judgment  of  the  court  belovr  shouid 
be  aflSrmed.  Affirmed. 

Note. —  See  note  to  next  case. 


Thb  Western  Union  Telegraph  Company  v.  R.  8. 

Edsall. 

TeoNU  Suprtmt  Courts  Jicne  U^  JS89. 
(74  Tex.  839.) 

EBBOR  in  TKIilBQRAII.—  DaMAQIB. 

The  sender  of  a  telegram,  on  presenting  it  for  transmiflsion,  stated  to  the 
operator  that  the  object  of  the  dispatch  was  to  get  a  dog  to  help  dii^ve 
sheep  to  his  ranch  from  another  designated  county. 

In  transmitting,  the  name  of  the  dog  **  Shep,**  was  changed  to  "  Sheep."* 

Li  conseqnence,  the  addressee  drove  a  large  flock  of  sheep  to  the  desi^ 
nated  place,  many  of  which  perished  by  exposure ;  as  did  also  many  of 
another  flock,  owing  to  the  absence  of  the  dog  to  drive  them. 

Held,  that  the  company  had  sufficient  notice  of  the  importance  of  the  mes- 
sage ;  and  that  the  plaintiff  properly  recovered  the  actual  loss  sustained. 

Action  for  damages  caused  by  error  in  transmitting  a 
telegram. 

Appeal  by  defendant  below,  from  judgment  of  District 
Court,  Cook  county,  in  favor  of  plaintiff.  Facts  stated  in 
opinion. 

Slemmons  &  Fields  for  appellant. 

Potter  <ft  HugJieSj  for  appellee. 
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Henry,  Associate  Justice:  TMs  suit  was  brought  by 
appellee  to  recover  damages  for  the  negligent  transmission 
of  a  telegraph  message  by  appellant. 

The  message  directed  to  be  sent  read : 

"  Meet  me  immediately  with  two  horses  at  Buffalo  Springs.  Bring  Shep.** 

As  delivered  it  read : 

Meet  me  immediately  with  two  horses  at  Buffalo  Springs :  Bring  sheep.  '* 


« 


The  message  was  sent  from  Gainesville,  Tex.,  to  Fort 
GrifKn,  Tex.,  and  from  there  mailed  to  Throckmorton.  Tex. 

The  plaintiff  then  owned  and  had  on  his  ranch  in  Throck- 
morton county  a  flock  of  2,600  head  of  sheep.  He  had  just 
purchased  a  flock  of  about  1,300  head  in  Cook  county, 
which  he  proposed  to  drive  to  his  ranch  in  Throckmorton 
county.  The  message  was  sent  on  the  20th  day  of  January 
to  one  Joel  Butler,  who  was  the  servant  of  plaintiff,  in 
charge  of  his  sheep  in  Throckmorton  county.  *  *  87iq[> ' '  waa 
a  dog  belonging  to  plaintiff,  and  in  charge  of  Butler, 
trained  in  the  management  of  sheep.  The  purpose  of  the 
dispatch  was  to  have  Butler  meet  plaintiff  on  the  way 
between  Cook  county  and  Throckmorton  county,  in  order 
that  he  might  have  his  assistance,  and  that  of  the  dog,  in 
driving  the  purchased  sheep  (known  as  the  West  flock)  to 
his  ranch. 

On  account  of  the  error  in  the  dispatch,  as  delivered  to 
Butler,  ^' sheep,"  instead  of  *'Shep,"  Butler  at  once  drove 
the  Throckmorton,  or  ranch,  flock  of  sheep  to  Buffalo 
Springs. 

It  is  charged  that  the  consequences  of  the  mistake  occa- 
sioned damage  to  both  flocks  and  additional  expense. 

That  by  reason  of  the  greatly  longer  time  required  for 
Butler  to  reach  Buffalo  Springs  with  the  sheep  than  it 
would  have  done  with  the  dog,  plaintiff  was  prevented 
from  making  connection  or  communicating  with  him,  and 
for  the  want  of  his  assistance  and  that  of  the  dog,  he  was 
greatly  delayed  in  driving  the  West  sheep,  and  put  to 
great  additional  expense,  and  that  the  longer  exposure  of 
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the  sheep,  and  the  more  inclement  weather  on  the  last  i)art 
of  the  ronte, — that  from  Buffalo  Springs  to  the  ranch, — 
the  West  sheep  perished  in  great  numbers ;  and  that  by 
reason  of  the  ranch  sheep  being  taken  from  their  range, 
where  they  were  well  provided  for,  and  driven  to  BnfEalo 
Springs  over  a  barren  country,  where  they  could  not  get 
feed,  and  were  exposed  to  inclement  weather,  they  x>erished 
in  large  numbers ;  and  besides  those  of  both  flocks  that  sur- 
vived were  greatly  injured  and  lessened  in  value ;  and  tiiat 
the  dog  would  have  greatly  lessened  the  number  of  hands 
required,  and,  at  the  same  time,  have  enabled  plaintiff  to 
complete  the  drive  in  a  shorter  time. 

Judgment  was  rendered  for  plaintiff. 

Api)ellant  complains  of  errors  committed  by  the  District 
Court  in  not  sustaining  its  exceptions  to  plaintiff's  plead- 
ings on  the  grounds : 

1.  Because  they  failed  to  charge  that  defendant  had  any 
notice  of  the  object  and  purpose  for  which  the  telegram 
was  sent,  further  than  shown  by  the  telegram,  and,  by  it, 
there  was  no  notice  that  the  damages  sued  for  would  follow 
a  breach  of  the  contract  in  transmitting  and  delivering  the 
telegram. 

2.  Because  they  show  on  their  face  that,  in  acting  on  the 
message  as  delivered,  there  was  such  contributory  n^li- 
gence  on  the  part  of  the  plaintiff^  s  agent  as  precludes  a 
recovery. 

3.  Because  they  do  not  show  that  defendant  had  any 
notice  that  plaintiff  owned  any  sheep  in  Throckmorton 
county  ;  that  the  dispatch  did  not  give  such  notice,  and  no 
damages  from  that  cause  were  in  the  contemplation  oi  the 
parties  when  they  made  the  contract. 

4.  Because  the  item  of  $100  damages,  or  expense  of 
driving  sheep  to  and  from  the  ranch  to  Buffalo  Springs,  is 
not  an  element  of  damage,  because  it  was  not  in  contem- 
plation of  the  parties  at  the  time  the  message  was  accepted 
for  transmission. 

Plaintiff  alleges  in  his  petition  that  when  the  dispatch 
was  sent  * '  he  informed  the  agent  of  defendant,  who  was 
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then  in  its  office,  and  in  charge  thereof,  that  he  wanted  to 
telegraph  to  Joel  Bntler  requesting  him  to  bring  the  dog, 
and  meet  him  to  assist  in  driving  the  sheep  purchased 
by  him  in  Cooke  county  to  his  ranch  in  Throckmorton 
county. 

This  allegation  shows  that  direct  notice  was  furnished 
defendant  that  the  object  of  the  dispatch  was  to  get  assist- 
ance  for  the  purpose  of  driving  sheep  on  part  of  the 
journey  from  Cooke  county  to  Throckmorton  county ;  and 
the  telegram,  as  delivered,  directing  that  the  ranch  sheep 
should  be  taken  to  Buffalo  Springs,  there  can  not  be  a 
question  of  want  of  notice  in  either  case.  When  notice  of 
the  main  fact  was  given,  we  think  the  defendant  was 
chargeable  with  notice  of  every  incidental  fact  that  would 
attend  the  transactions  that  it  could  then  have  ascertained 
by  the  most  minute  inquiry.  Notice  of  the  main  pnrpoae 
was  sufficient  to  put  it  upon  inquiry  as  to  the  attendant 
details,  and  it  is  chargeable  with  all  it  could  have  learned 
by  such  inquiries.  This  rule,  enforced  in  all  cases,  is 
emphatically  applicable  to  telegraph  companies. 

The  condensed  methods  of  expression  in  use  in  their 
business  requires  them  to  take  notice  of  whatever  the  dis- 
patch suggests,  and  if  they  need  fuller  information  on  the 
subject,  they  should  seek  it,  and  if  they  do  not  do  so,  they 
must  be  held,  as  we  have  suggested,  to  have  all  the 
knowledge  that  such  inquiries  could  have  elicited.  In  this 
case,  knowledge  of  the  fact  that  the  two  herds  were  to  be 
driven  between  known  points,  at  a  stated  season  of  the 
year,  would  properly  charge  the  company  sufficiently  with 
notice  of  the  distances,  character  of  the  coimtry,  expense 
of  driving,  and  effect  of  delay  on  sheep,  considering  the 
weather  and  other  things  incident  to  driving  flocks  of 
sheep  over  the  routes  ;  to  make  it  responsible  for  damage 
growing  out  of  such  causes  or  conditions. 

We  are  unable  to  see  in  what  consisted  negligence  on  the 
part  of  Butler,  the  servant  of  plaintiff,  in  obeying  a  plain 
command  to  him  to  take  the  flock  of  sheep  to  Buffalo 
Springs.     The  dispatch  contained  no  word  inconsistent 
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with  that  direction.  It  contained  nothing  to  suggest  a 
doubt  of  its  entire  accuracy.  If  he  had  entertained  such  a 
doubt,  he  had  no  means  of  removing  it.  The  dispatch  had 
been  brought  to  him  by  mail  from  the  end  of  the  telegraph 
line,  and,  not  having  the  means  of  immediately  communi- 
cating with  the  sender,  if  that  could  have  been  required  of 
him  under  any  circumstances,  he  was  under  the  necessity 
either  of  obeying  or  repudiating  it.  We  do  not  think  it 
can  be  fairly  contended  that,  under  the  circumstances,  it 
was  not  his  duty  to  obey  the  message  as  he  did.  - 

Appellant  complains  that  the  court  erred  in  its  charges 
to  the  jury  as  follows : 

1.  In  failing  to  submit  to  the  jury  the  question  of  notice 
to  defendant  of  any  object  to  be  accomplished  by  the  tele- 
gram, further  than  shown  by  itself,  and  as  to  whether  dam- 
ages to  the  sheep  were  in  contemplation  of  defendant  when 
it  received  the  telegram  for  transmission ;  and  in  failing  to 
submit  the  question  of  contributory  negligence. 

2.  In  charging  that  plaintiff  might  recover  for  loss  on 
the  West  flock  between  Buffalo  Springs  and  plaintiffs 
ranch,  because  all  the  evidence  showed  that  Butler  reached 
said  destination  before  plaintiff  did,  and  plaintiff's  loss 
was  occasioned  by  his  failing  to  meet  Butler  there. 

In  the  main,  these  objections  are  the  same  as  those  raised 
upon  the  exceptions  to  the  pleadings,  and  have  no  more 
merit  in  one  view  than  in  the  other.  Moreover,  in  so  far  as 
they  complain  of  the  omission  to  give  charges,  those  given 
by  the  court  being  found  unexceptional,  the  omitted 
charges,  even  if  they  had  been  correct,  ought  to  have  been 
brought  to  the  attention  of  the  court. 

With  regard  to  the  objection  to  the  charge  as  to 
damages  for  driving  the  sheep  between  Buffalo  Springs 
and  the  ranch,  based  upon  the  evidence  that  Butler 
arrived  at  the  Springs  before  plaintiff  did,  and  that 
plaintiff's  not  finding  him  there  at  all  was  his  own  fault, 
we  think  that  on  this  point  the  evidence  shows  that  plaintiff 
sent  a  messenger  to  meet  Butler  at  Buffalo  Springs,  and  give 
him  further  instructions,  consistent  with  the  original  pur- 
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pose,  but,  on  account  of  Butler  being  impeded  by  the  ranch 
sheep  which  he  was  driving,  he  was  greatly  delayed,  lead- 
ing to  the  messenger  leaving  the  destination  before  he 
reached  it.  From  the  same  cause  Butler,  when  he  arrived 
at  the  destination,  could  get  no  information,  and  as,  for  the 
want  of  food  and  shelter,  the  sheep  under  his  control  were 
being  greatly  injured,  he,  after  waiting  there  a  short  time, 
prudently  returned  with  the  sheep  to  the  ranch;  from 
which  it  resulted  that  he  was  not  at  Buffalo  Springs  when 
plaintiff  reached  that  point  with  the  other  flock,  and  no 
communication  was  established  between  the  two  until 
afterwards. 

As  the  record  now  stands,  owing  to  portions  of  it  having 
been  stricken  out  on  motion  of  appellee,  there  is  nothing  to 
support  the  remaining  assignments  of  error  discussed  in 
the  brief  of  appellant. 

We  think  the  judgment  ought  to  be  affirmed. 

Affi/rmed, 


Note. —  Upon  a  former  appeal,  this  case  is  reported  in  vol.  1  of  this  series, 
page  715. 

See  note,  voL  1,  p.  68. 

In*  Edition  to  this  and  the  preceding  nine  cases,  the  foUowing  Texas 
cases  upon  the  same  general  subject  appear  in  vol.  \,\  So  Relle  v.-  W,  U. 
Tel.  Co.,  p.  848;  W.  U.  Tel.  Co.  t.  NeiU,  p.  853;  Womack  v.  W.  U.  TeU 
Co.,  p.  454 ;  W.  U.  Td.  Co  v.  Broumj  p.  461 ;  Bdiance  Lumber  Co.  v.  W. 
U.  Td.  Co.,  p.  466 ;  Gulf,  <fcc.  Co.  v.  I.  Levy,  p.  686 ;  Qulf,  &c.  Co.  t.  J.  T. 
Levy,  p.  543;  W.  U.  Tel.  Co.  v.  Shatter,  p.  667 ;  Daniel  v.  W.  U.  Tel.  Co.^ 
p.  650 ;  W.  U.  Tel.  Co.  v.  FoeAer,  p.  740 ;  W.  U.  Tel.  Co.  v.  PeUe  <t  Ray^ 
p.  857,  note;  W.  U.  TeL  Co.  y.  Calchpole^  p.  862,  note. 
VOL.  n— 63. 
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Brown  v.  The  Western  Union  Telegraph  Compant. 

Utah  Supreme  Court,  June  £1, 1889, 
(6  Utah,  219.) 

DUTT  TO  THE  PX7BUC. —  DELAT  OF  TELEGRAM. —  RULES  Ain>  BBGULATICnTS. 

A  meaaage  in  these  words :  '*  Send  doctor  on  first  train ;  Katy  has  broken 
her  finger,"  was  received  at  the  terminal  office  in  ample  time,  if  prranptly 
delivered,  for  the  doctor  to  have  gone  that  night  to  the  place  where  his 
services  were  required.  But  because  the  message  was  received  later  than 
the  hour  prescribed  by  the  rules  of  the  company  for  the  delivery  of  tele- 
grams, it  was  not  delivered  until  the  next  morning. 

Heid,  that  the  question  of  the  reasonableness  of  the  rule  was  properly  sub- 
mitted  to  the  jiiry,  as  was  also  the  question  whether  or  not  the  result  to 
the  patient  would  have  been  different  had  the  message  been  promptly 
delivered. 

Heldf  also,  that  the  supreme  importance  of  prompt  and  active  conduct 
upon  the  part  of  the  company's  agents  in  delivering  the  telegram  being 
manifest  from  its  very  reading,  the  degree  of  diligence  required  of  the 
company  was  equal  in  importance  to  the  emergency  of  the  occasion*  and 
this  without  any  regard  to  rules  and  hours  established  by  the  company. 

Cases  of  this  series  cited  in  opinion :  W,  U,  Tel.  Co,  v,  BroexAe,  ante^  p.  815 ; 
W.  U.  Tel.  Co.  V.  Sheffield,  ante,  p.  802. 

Action  for  damages  for  delay  in  delivery  of  a  telegram. 
Appeal  by  defendant  below  from  judgment  rendered  in 
First  District  Court. 

Bennett  &  Bradley^  for  the  appellant. 

L,  12,  Rogers  and  ThoTnas  Moloney ^  for  the  respondent. 

JuDD,  J. :  This  is  an  action  brought  by  the  plaintiflf 
against  the  defendant  in  the  District  Court  at  Ogden  City. 
The  facts  of  the  case  show  that  on  the  8th  of  April,  1888, 
between  5  and  6  o'clock  in  the  evening,  the  plaintiflf,  a  girl 
about  five  years  old,  had  her  hand  badly  mashed,  and  to 
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sucli  an  extent  that  her  forefinger  of  the  right  hand  was 
broken  at  the  middle  joint.  It  seems  that  she,  together 
with  other  children,  was  engaged  playing  npon  the  turn- 
table of  the  railroad  at  a  station  called  Promontory,  in  Box 
Elder  county,  Utah  Ter.,  about  50  miles  north  of  Ogden 
City;  that  when  her  father  discovered  her  injury, — there 
being  no  physician  that  could  be  reached  nearer  than 
Ogden  City, — he  at  once  telegraphed  to  that  city  for  a 
physician.  To  this  telegram  he  received  an  answer  that 
the  physician  could  not  come.  Immediately  upon  the 
receipt  of  the  telegram  from  the  physician  he  sent  the 
following : 

"  Promontory,  April  8th,  1888. 
"  To  J.  R.  Brown,  Ogden,  Utah :  Send  doctor  on  first  train.    Katy  has 
broken  her  finger.  T.  G.  Brown." 

This  telegram  was  received  by  the  agent  of  the  defendant 
at  Promontory,  who  was  likewise  the  agent  of  the  railroad, 
at  6.30  o'clock.  Promontory  time  —  7.50  o'clock,  Ogden 
time.  Trains  left  Ogden  going  west,  one  at  7  P.  M.  and 
one  at  11.30  at  night.  This  dispatch  was  not  delivered  by 
the  company  to  Brown  until  about  7.35  A.  M.  the  nesrt 
day.  The  testimony  sufficiently  shows  that  if  the  dispatch 
had  been  delivered  to  Brown  at  Ogden,  he  would  have 
procured  a  physician  to  go  to  Promontory,  who  would 
have  left  on  the  11.30  train,  and  arrived  at  Promontory  at 
2  o'clock.  As  it  was,  no  physician  reached  the  plaintiff 
that  night,  and  the  next  morning  her  father  took  her  upon 
the  train,  and  arrived  at  Ogden  at  10  o'clock  on  the  morn- 
ing of  the  9th.  When  the  father  arrived  at  Ogden  he  at 
once  took  her  to  the  office  of  a  physician  and  surgeon  by 
the  name  of  Bryant,  who  found,  as  he  states,  that  the  fore 
part  of  the  finger,  from  where  it  was  broken,  was,  to  use 
his  own  language,  *'dead;''  that  by  twisting  the  finger 
around,  or  by  jsome  other  means  not  entirely  described,  the 
circulation  had  been  strangled ;  and  that  he  found  it  in 
such  a  condition  that  it  was  impossible  to  re-establish  cir- 
culation, and  that  amputation  was  necessary,  and  he  ampu- 
tated it  at  the  middle  joint.    The  action  of  the  plaintiff 
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agaist  the  defendant  is  founded  upon  the  idea  that  if  the 
dispatch  sent  to  Brown  had  been  delivered  in  proper  time 
a  physician  would  have  arrived  at  Promontory  about  the 
hour  of  2  o'  clock  that  night  after  the  accident,  and  that  the 
finger,  by  proper  surgical  treatment,  could  have  been  saved, 
and  the  plaintiff  saved  of  much  pain  and  suffering.     This 
theory  of  the  case  is  put  in  issue  by  the  defense,  and  the 
ground  taken  is,  firsts  that  the  proof  does  not  show  that 
the  final  amputation  of  the  finger  was  the  result  of  any 
delay  in  procuring  a  physician,  and  that  it  was  proba- 
bly the    result   of   the   accident   which    so  badly   dam- 
aged  the    finger;    and    that   in   any    event    amputation 
would    have    been    necessary,    and    that   the  delay   and 
negligence,     if    any,    of    the    defendant,    was    not    the 
proximate    cause    of    the    loss    of   the    finger,    and    the 
pain     and     suffering;     and,     therefore,     the     defendant 
alleges  that  it   is  not  liable ;   and  for    further    defense 
it    sets    up    that    the    manager  of   the   defendant    com- 
pany in  charge  of  the  oflice  in  Ogden  had  established  cer- 
tain rules  with  reference  to  the  delivery  of  dis})atches  from 
that  office,  and  that  those  rules  were  reasonable,  and  that, 
all  other  questions  aside,  it  is  not  liable.    It  alleges  and 
shows  by  the  proof  that,  the  day  of  the  reception  of  this 
dispatch  at  Promontory  and  its   transmission  to  Ogden 
City  being  Sunday,  its  office  hours  were  from  8  to  10  o'clock 
A.  M.  and  4  to  6  P.  M.,  and  that  on  week  days  from  7.30 
A.  M.  to  8  P.  M.     That  this  dispatch,  being  received  at 
Ogden  at  8  o'clock  and  9  minutes,  was  more  than  two  hours 
after  the  office  hours  established  for  this  office,  and,  to  use 
the  language  of  the  brief  of  the  counsel  for  the  defendant, 
*  *  these  hours  being  reasonable,  the  company  was  not  bound 
to  deliver  the  dispatch  received  outside  of  the  hours,  no 
matter  what  the  consequences  may  have  been." 

So  far  as  the  first  point  of  the  defense  is  concerned  — 
that  is,  "that  the  proof  does  not  sufficiently  show  that  the 
result  to  the  plaintifif  would  have  been  different  had  the 
dispatch  been  delivered," — this  court  is  content  to  observe 
that  all  those  matters  were  subndtted  fairly,  and  under 
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proper  instructions  by  the  trial  judge  to  the  jury,  and,  the 
jury  having  found  against  the  defendant,  the  rule  of  this 
court  is  that  it  will  not  disturb  the  verdict  of  a  jury  where 
the  evidence  tends  to  support  it,  and  under  that  rule  this 
case  fails.  But  the  more  important  question  arises  on  the 
ground  as  to  the  right  of  the  defendant  to  establish  rules 
for  its  guidance  in  the  delivery  of  telegrams.  It  will  be 
remembered  that  this  telegram  was  received  at  Promontory, 
and  the  money  paid  for  its  transmission  to  the  Ogden 
office,  and  that  it  was  transmitted  in  due  time  to  the  last- 
named  office ;  and  the  only  complaint,  when  the  case  is 
stripped  of  verbiage,  is  that  the  defendant  company  were 
guilty  of  negligence  in  failing  to  deliver  this  telegram  when 
it  reached  Ogden  City  from  that  office  to  Brown,  the  per- 
son to  whom  it  was  sent ;  and  the  direct  defense  of  the 
defendant  is  that  it  was  received  after  its  office  hours, 
which  it  had  the  right  to  establish,  and  that  therefore  there 
was  no  negligence.  In  other  words,  the  defendant  says, 
"that  we  have  the  right  to  establish  hours  for  the  trans- 
mission and  delivery  of  dispatches,  and  we  have  the  right 
to  judge  of  the  reasonableness  of  those  hours,  and  that,  so 
long  as  we  are  within  the  observance  of  the  rules  and  hours 
which  we  have  established,  we  are  guilty  of  no  negli- 
gence;"  the  argument  being  that  the  public  is  bound  to 
take  notice  of  the  hours  and  rules  that  "we  have  estab- 
lished for  business."  Can  this  contention  be  sanctioned,  is 
the  important  question  which  arises  in  this  case.  Whether, 
if  a  telegram  were  tendered  the  company  to  be  sent  by  them 
out  of  their  office  hours,  they  would  be  bound  to  receive  and 
send  it,  is  a  question  with  which  the  court  is  not  now  deal- 
ing, and  upon  which  it  expresses  no  opinion ;  but  we  are  of 
the  opinion  that,  having  received  and  transmitted  this  dis- 
patch, the  measure  of  diligence  to  be  applied  to  the  conduct 
of  the  defendant,  with  reference  to  its  delivery,  is  not  to  be, 
and  can  not  be,  decided  by  any  rules  or  hours  that  the  com- 
pany may  see  lit  to  establish.  Whether  in  the  individual 
case  the  rules  of  the  company  are  or  are  not  reasonable,  or 
whether  it  is  or  is  not  guilty  of  negligence  in  failing  to 
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deliver  a  message,  is  a  question  the  court  wiU  not  allow  the 
company  to  decide.    It  is  a  fundamental  rule  in  the  admin- 
istration of  remedial  justice  that  courts  claim  and  exercise 
for  themselves  the  right  to  adjudge  in  each  individual  case 
as  it  may  be  presented,  the  question  of  whether  the  parties 
sued  are  or  are  not  guilty  of  wrong,  with  reference  to  the 
particular  transactions  under  investigation.     Whether  the 
rules  established  by  the  defendant  are  reasonable  or  not,  as 
we  have  said,  is  a  question  to  be  decided  by  the  court  or 
jury,  as  the  case  may  be,  in  each  individual  case  as  it 
arises.     It  will  not  do  to  say  that  because  the  company  has 
the  right  to  establish  rules  for  its  government,  therefore 
those  rules  determine  the  question  of   negligence  or  no 
negligence.     It  must  be  remembered  that  this  defendant,  in 
offering  its  services  to  the  public,  and  receiving  the  money 
of  people  for  sending  dispatches  from  one  point  to  another, 
is,  to  say  the  least  of  it,  occupying  the  position  of  a  public 
institution.     In  the  language  of  Chief  Justice  Waite  in 
the  case  of  Munn  v.  Illinois^  94  U.  S.  113:     "When  the 
owner  of  property  devotes  it  to  a  use  in  which  the  public 
has  an  interest,  he  in  effect  grants  to  the  public  an  interest 
in  such  use,  and  must  to  the  extent  of  that  interest  submit 
to  be  controlled  by  the  public  for  the  common  good,  as 
long  as  he  maintains  the  use."     This  defendant  comx)any, 
by  its  invitation  to  the  public  to  use  its  lines  for  the  trans- 
mission of  messages,  impliedly  grants  to  the  public  an 
interest  in  the  use  of  its  wires,  and,  having  done  this,  like 
all  other  institutions  of  like  character,  its  rules  and  regu- 
lations are  at  all  times  open  to  inquiry  as  to  their  reason- 
ableness, and  its  conduct  is  at  all  times  open  to  inquiry,  as 
to  whether  it  is  guilty  of  negligence  or  not.     We  are  of  the 
opinion  that  the  question  in  this  case  of  the  reasonable- 
ness of  these  rules  of  the  company  was  properly  sub- 
mitted to  the  jury ;  and  we  are  also  of  the  opinion  that  the 
question  of  whether  this  company  was  guilty  of  negligence 
in  failing  to  deliver  the  dispatch  was  properly  submitted 
to  the  jury  ;  and  in  both  instances  the  jury  found  against 
the  defendant. 
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In  order  that  there  may  be  no  misunderstanding  as  to 
the  judgment  of  the  court  in  the  ease,  we  lay  down  the  fol- 
lowing rule  as  applicable  to  the  facts  in  the  case :  It  will 
be  observed  that  this  dispatch  was  in  plain,  unambiguous 
language.  It  said :  * '  Send  doctor  on  first  train.  Katy  has 
broken  her  finger."  When  that  dispatch  was  received  at 
Promontory  for  transmission,  and  when  it  was  received  at 
Ogden  by  the  agents  of  the  defendant,  the  supreme  impor- 
tance of  prompt  and  active  conduct  upon  the  part  of  the 
defendant's  agents  in  delivering  that  telegram  was  made 
manifest  from  its  very  reading,  and  we  hold  that  the 
degree  of  diligence  required  of  the  defendant  was  equal  in 
importance  to  the  emergency  of  the  occasion,  and  this 
without  any  regard  to  rules  and  hours  established  by  the 
company,  as  testified  to  in  this  regard.  It  must  be  kept 
in  mind  that  this  company  at  Promontory,  by  its  agent, 
received  this  dispatch,  and  received  the  money  for  its 
transmission,  and  that  it  was  transmitted  to  the  office  at 
Ogden;  that  this  dispatch  was  to  the  effect  that  a  child 
was  suffering  with  a  broken  finger ;  that  it  was  important 
that  a  physician  and  surgeon  be  immediately  sent ;  and  to 
allow  the  defendant,  upon  the  pretense  that  it  was  received 
out  of  its  office  hours,  to  let  it  lie  there  until  7.35  the  next 
morning,  and  then  to  excuse  it  from  delivery  under  such 
circumstances,  would  be  the  greatest  injustice.  It  would 
be  to  put  the  public  at  the  mercy  entirely,  or  we  may  say 
the  caprice  and  will,  of  public  institutions,  to  which  they 
are  compelled  to  resort  in  the  transaction  of  business.  So 
far  as  the  receipt  and  delivery  of  telegrams  with  reference 
to  commercial  transactions  are  concerned,  we  do  not 
express  an  opinion,  but  we  do  not  hesitate  to  say  that 
when  a  dispatch  shown  to  be  received  by  the  company  for 
transmission,  which  upon  its  face  demonstrates  the  impor- 
ance  of  delivery,  as  in  this  case,  the  degree  of  diligence  is 
to  be  in  proportion  to  the  exigencies  of  that  case.  Nor  has 
the  defendant  the  right  to  complain  at  this.  It  sets  itself 
up  as  a  transmitter  of  messages  for  the  public,  and  it 
receives  franchises  from  the  State,  in  order  that  it  may  do 
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bnsiness ;  it  receives  money  from  the  public  for  the  trans- 
mission of  messages,  and,  like  all  other  institutions,  it 
should  be  willing  to  deal  with  the  public  in  a  fair  and  just 
manner,  and  not  undertake  to  screen  itself  behind  mere 
office  rules  and  hours,  which  in  all  probability  are  made 
for  the  mere  convenience  of  the  employes,  and  especially 
in  cases  like  this,  where  human  pain,  suffering  and  deforma- 
tion hang  upon  prompt  action.  Nor  are  these  views  new, 
but  find  ample  authority  in  adjudged  cases  of  high  respect- 
ability.  As  a  sample  we  cite  the  cases  of  Telegraph  Co. 
T.  Broesche,  10  S.  W.  Rep.  734,  and  Telegraph  Co.  t. 
Sheffield^  id.  7C2.  Other  cases  could  be  cited,  but  the 
foregoing  are  sufficient.  The  case  was  fairly  submitted  by 
the  court  to  the  jury,  under  instructions  in  some  respects 
more  favorable  to  the  defendant  than  the  law  warranted, 
and  we  are  satisfied  that  substantial  justice  has  been 
reached,  and  the  judgment  of  the  court  below  will  be 
affirmed,  with  the  costs. 
Zaji^e,  C.  J.,  and  Andebson,  J.,  concurred. 


Note. — See  Index  to  this  and  to  previous  Tolume,  titles  J'  Duty  to  Cus- 
tomers," ''  Rules  and  Regulations/* 
See  note,  vol.  1,  p.  79 ;  vol.  2,  p.  616. 
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Hugh  Gillis  v.  Western  Union  Telegraph  Company. 

Supreme  Court  of  Vermont^  January^  1889. 

(61  Vt.  461.) 

Dtty  of  teleobaph  company  to  its  patbons. —  Ldotino  uabiuty. — 

Unrepeated  message. 

The  legal  status  of  a  telegraph  oompanj  is  practicall^r  the  same  as  that  of 
a  public  carrier  of  passengers  for  hire.  Both  are  engaged  in  business  of 
a  public  nature  ;  both  must  serve  all  who  come ;  neither  is  an  insurer 
nor  liable  as  such,  but  both  are  liable  for  negligence. 

The  ordinary  stipulation  in  telegraph  blanks,  limiting  the  liability  of  the 
company  as  to  all  unrepeated  messages,  held,  contrary  to  public  policy 
and  void  so  far  as  respects  immunity  from  its  own  and  its  servants'  neg- 
ligence. 

Cases  of  this  series  cited  in  opinion :  Kiley  v.  W,  U.  Tel,  Co, ,  ante,  p.  650 ; 
Qrinnell  v.  W,  U,  Tel,  Co,,  voL  1,  p.  70 ;  Tyler  v.  W,  U.  Tel.  Co,,  vol.  1, 
p.  14;  Pinekney  v.  W.  U,  Tel,  Co,,  voL  1,  p.  516;  TV.  U.  Tel.  Co.  v. 
Buchanan,  vol.  1,  p.  1 ,  Smith  v.  W,  U,  Tel.  Co.,  voL  1,  p.  743 ;  Ayer  v. 
W,  U,  Td,  Co.,  ante,  p.  601 ;  Fowler  v.  W.  U,  Tel,  Co.,  ante,  p.  607 ;  7W. 
Co,  V.  Oriswold,  voL  1,  p.  329;  Thompeon  v.  W,  U.  Tel.  Co.,  voL  1, 
p.  772;  W.  U,  Tel,  Co.  v.  Blanehard,  voL  1,  p.  404;  Jfarrv.  W.  U.  Tel. 
Co.,  ante,  p.  720 ;  Womack  v.  W,  V.  Tel.  Co.,  voL  1,  p.  464. 

Action  on  the  case  for  damages  caused  by  error  in  the 
transmission  of  a  telegram. 

Windham  connty,  trial  at  September  term,  1888 — Veazey, 
J.,  presiding.  Judgment  for  plaintiff;  exceptions  by 
defendant. 

Waterman^  Martin  &  Hitt^  for  the  plaintiff. 
HasJcins  &  Stoddard^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by  Rowell,  J. : 
The  plaintiff,  a  peddler,  telegraphed  from  Rochester, 
N.   H.,   to    the    American   Express    Company's  agent  at 
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Brattleboro,  Vt.,  to  ''send  my  bale  here."  Through 
the  want  of  due  care  in  transmission,  the  letter  "H" 
got  changed  to  "Y,"  so  that  when  received  at  Brat- 
tleboro the  message  purported  to  come  from  Rochester, 
N.  T. ,  and  the  bale  was  sent  there,  to  the  damage  of  the 
plaintiff.  The  message  was  unrepeated«  and  written  on  one 
of  the  company's  blanks,  containing  the  usual  condition  as 
to  unrepeated  messages,  namely,  that  the  company  should 
not  be  liable  for  mistakes  in  the  transmission  thereof, 
"whether  happening  by  the  negligence  of  its  servants  or 
otherwise,  beyond  the  amount  received  for  sending  the 
same."  The  plaintifE  did  not  read  this  condition,  nor  know 
what  it  was,  although  he  had  sent  and  received  a  good 
many  communications  by  telegraph. 

Treating  the  condition  as  binding  on  the  plaintiff  if  valid, 
although  not  brought  home  to  his  knowledge,  as  it  was 
treated  in  aigument,  the  question  is  whether  it  is  valid 
or  not. 

It  is  very  generally  conceded  that  telegraph  companies 
may  limit  their  common-law  liability  by  express  contract, 
and  also  by  rules  and  regulations,  when  brought  to  the 
knowledge  of  their  patrons  and  assented  to  by  them.  But 
as  to  the  extent  to  which  they  may  do  this,  and  as  to  the 
reasonableness  of  the  rules  and  stipulations  by  which  they 
seek  to  do  it,  courts  do  not  agree, 

It  seems  to  be  a  fundamental  principle,  running  through 
all  the  cases,  that  rules  and  stipulations  for  immunity,  in 
order  to  be  valid,  must  be  just  and  reasonable  In  the  eye  of 
the  law,  and  not  inconsistent  with  sound  public  policy.  But 
the  cases  differ  widely  in  the  application  of  this  principle, 
and  largely,  no  doubt,  because  of  the  conflicting  views  as 
to  the  legal  status  of  such  companies. 

A  few  of  the  earlier  cases  hold  that  they  are  common  car- 
riers, or,  if  not  strictly  such,  yet  suflBciently  so  to  make  them 
amenable  to  the  same  law  as  common  carriers.  Parks  v. 
Alta  Gal.  Tel,  Co.,  13Cal.  422  (S.  C,  Am.  Dec.  689)  is  a  lead- 
ing case  of  this  character.  But  this  view  has  not  obtained, 
and  it  is  now  generally  held  in  this  country  that  telegraph 
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companies  are  not  common  carriers,  nor  liable  as  such,  but 
are  liable  only  for  failure  to  exercise  due  care ;  and  the 
ground  of  this  proposition  is  that  although  telegraph  com- 
panies, like  common  carriers,  are  in  the  exercise  of  a  public 
calling,  and  consequently  under  obligation  to  serve  all  who 
choose  to  employ  them  within  the  scope  of  their  business, 
yet  that  the  diflference  between  the  transmission  of  intelli- 
gence by  means  of  electricity  and  the  transportation  of 
goods  by  any  means  is  so  great  that  telegraph  companies 
are  not  common  carriers,  and  that  the  principle  of  public 
policy  that  imposes  upon  common  carriers  the  exceptional 
liability  of  insurers  is  not  applicable  to  them.  KUey  \. 
W.  XT.  Tel.  Co.y  109  N.  Y.  231 ;  Grinnea  v.  W.  XT.  Tel.  Co.^ 
113  Mass.  299  ;  Tyler  v.  TV.  U.  Tel.  Ck>.,  60  111.  421 ;  Birney 
V.  Printing  Tel.  Co.,  18  Md.  341  (S.  C.  81  Am.  Dec.  607), 
and  cases  passim. 

A  few  cases  assign  telegraph  companies  to  the  category 
of  bailees  for  hire,  as  Birney  v.  Printing  Tel.  Co.,  supra; 
Pinckney  v.  W.  U.  Tel.  Co.,  19  S.  C.  71,  and  some 
others  ;  and  the  argument  is  that,  as  the  ground  of  their 
liability  is  the  same  as  that  of  bailees,  the  legal  status  of 
the  two  must  be  the  same.  But  this  doctrine  is  justly 
criticised,  because  telegraph  companies  are  engaged  in  a 
business  of  a  public  nature,  and  are  precluded  by  rights 
and  duties  incident  thereto  from  occupying  the  legal  status 
of  an  ordinary  bailee  for  hire,  whose  rights  and  duties 
arise  wholly  from  the  contract  of  employment.  Gray's 
Com.  by  Tel.,  s.  10. 

Although  there  may  be  no  analogy  between  the  business 
of  telegraph  companies  and  that  of  public  carriers  of  pas- 
sengers for  hire,  yet  we  regard  their  legal  status  as  practic- 
ally the  same.  Both  are  engaged  in  a  business  of  a  public 
nature.  Both  must  serve  all  who  come.  Neither  are 
insurers,  nor  liable  as  such;  but  both  are  liable  for 
negligence. 

The  question,  then,  is  whether  it  is  just  and  reasonable  in 
the  eye  of  the  law,  and  consistent  with  public  policy,  that 
telegraph  companies  should  be  allowed  to  stipulate  for 
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immunity  from  liability  for  their  own  and  their  servants' 
negligence. 

The  Supreme  Court  of  the  United  States  holds  that  com- 
mon carriers  can  not  lawfully  stipulate  for  exemption  from 
liability  when  such  exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law ;  that  it  is  not  just  and  reasonable  in  the 
eye  of  the  law  for  them  to  stipulate  for  exemption  from  lia- 
bility for  the  negligence  of  themselves  or  their  servants ; 
a^nd  that  these  rules  apply  to  carriersof  goods  and  to  carrieis 
of  passengers  for  hire,  and  with  special  force  to  the  latter. 
Mailroad  Co.  v.  LocJcwood^  17  Wall.  357.  If,  then,  as  we 
have  said,  the  legal  status  of  telegraph  companies  and  of 
carriers  of  passengers  for  hire  is  practically  the  same,  the 
case  is  strong  authority  against  the  validity  of  the  stipula- 
tion under  consideration.  '* Conceding,'*  the  court  says, 
*'that  special  contracts  made  by  common  carriers  with 
their  customers,  limiting  their  liability,  are  good  and  valid 
so  far  as  they  are  just  and  reasonable,  to  the  extent,  for 
example,  of  excusing  them  for  all  losses  happening  by 
accident,  without  negligence  or  fraud  on  their  part,  when 
they  ask  to  go  still  further,  and  to  be  excused  for  negli- 
gence, an  excuse  so  repugnant  to  the  law  of  their  founda- 
tion and  to  the  public  good,  they  have  no  longer  any  plea 
of  justice  or  reason  to  support  such  a  stipulation,  but  the 
contrary."  TMs  case  agrees  with  the  general  rule  on  the 
subject. 

While  courts  differ  widely  as  to  whether  telegraph  com- 
panies can  lawfully  stipulate  to  any  extent  against  liability 
for  negligence,  none  appear  to  have  gone  the  length  of 
holding  that  they  can  properly  stipulate  against  liability 
for  gross  negligence^  as  they  call  it.  But  many  of  the  cases 
hold  that  regulations  like  the  one  in  question,  as  to  non- 
liability in  respect  of  unrepeated  messages  and  similar 
regulations,  are  reasonable  precautions  for  telegraph  com- 
panies to  take,  and  are  binding  upon  all  who  assent  to 
them,  so  as  to  exempt  the  company  from  liability  beyond 
the  amount  stipulated  for  any  cause  except  gross  negligence 
or  wilful  misconduct  on  its  part.    Such  a  regulation,  it  is 
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said,  does  not  imdertake  wholly  to  exempt  the  company 
from  liability  for  loss,  but  merely  requires  the  other  party 
to  the  contract,  if  he  considers  the  transmission  and  delivery 
of  the  message  of  such  importance  to  him  that  he  intends 
to  hold  the  company  responsible  in  damages  beyond  the 
amount  paid  for  the  message  for  non-fulfilment  of  the  con- 
tract on  its  part,  to  increase  the  payment  by  one-half  ;  and 
that  even  common  carriers  have  a  right  to  inquire  as  to  the 
quality  and  value  of  the  goods  and  packages  intrusted  to 
them  for  carriage,  and  are  not  liable  for  goods  of  unusual 
value,  if  false  answers  are  made  to  their  inquiries.  The 
cases  of  this  class  have  been  so  often  and  so  fully  reviewed, 
and  the  ground  of  them  stated,  that  it  is  not  necessary  to 
review  them  here,  nor  to  do  more  than  refer  to  some  of 
ihem.  Orinnea  t.  W.  U.  TeL  Co.,  113  Mass.  299,  is  a 
leading  case  of  this  class,  in  which  Mr.  Chief  Justice  Gray 
reviews  the  cases  to  a  considerable  extent,  and  points  out 
what  is  regarded  as  the  fallacy  of  some  of  them.  The  f ol- 
lovrnig  cases  are  also  of  this  class :  KUey  t.  W.  V.  Tel. 
Co.,  109  N.  Y.  231;  Wann  v.  W.  U.  Tel.  Oo.,  37  Mo.  472 
(S.  C.  90  Am.  Dec.  395) ;  W.  U.  Tel.  Co.  v.  Carew^  15  Mich. 
625.;  PassmoreY.  W.  U.  Tel.  Co.,  78  Pa.  St.  238;  W.  XT.  Tel. 
Co.  T.  Buchanan,  35  Ind.  429  ;  LassUer  y.  TeL  Co.,  89 
N.  C.  334. 

In  these  cases  gross  negligence  seems  to  be  used  to  define 
a  degree  of  carelessness  greater  than  that  involved  in  ordi- 
nary negligence,  and  one  of  which  the  law  takes  distinct 
cognizance  as  an  independent  ground  of  liability.  It  may 
well  be  doubted  whether  there  is  any  difference  in  law 
between  negligence  and  gross  negligence.  The  tendency 
of  judicial  opinion  is  to  deny  it.  But  however  that  may 
be,  we  are  not  prepared  to  follow  this  line  of  cases.  As 
this  is  the  first  time  this  question  has  ever  been  before  this 
court  for  decision,  we  are  at  liberty  to  adopt  the  view  we 
regard  as  most  just  and  reasonable,  and  the  most  consistent 
with  sound  public  i)olicy ;  and  when  we  consider  the  rela- 
tion of  telegraph  companies  to  the  public,  the  character  and 
extent  of  their  business,  and  the  duties  and  obligations  inci- 
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dent  thereto,  we  see  no  sufficient  reason  for  distingiiishing 
between  ordinary  and  gross  n^ligence  in  this  behalf,  and 
think  it  most  jost  and  reasonable,  and  most  consistent  with 
sound  public  i)olicy,  that  they  be  not  allowed  to  stipulate 
against  liability  for  negligence  of  any  kind,  if  there  be 
more  than  one  kind. 

Telegraph  companies  do  not  deal  with  their  employers  on 
equal  terms.  There  is  a  necessity  for  their  employment. 
They  are  created  to  promote  public  convenience  ;  and  until 
the  introduction  of  the  telephone  they  were,  and  practically 
still  are,  especially  for  considerable  distances,  without  com- 
petition, save  among  themselves,  in  the  transmission  of 
intelligence  by  electricity.  Their  business  has  increased  to 
vast  proportions,  and  neither  the  commercial  world  nor  the 
general  public  can  dispense  with  their  services.  It  is  there* 
fore  just  and  reasonable  that  they  should  not  be  allowed  to 
take  advantage  of  their  situation,  and  of  the  necessities  of 
the  public,  to  exact  exemption  from  that  measure  of  duty 
that  the  law  imposes  upon  them  and  that  public  policy 
demands. 

A  former  eminent  chief  judge  of  this  court,  in  his  collec- 
tion of  American  Railway  Cases,  says  that  "  every  attempt 
of  carriers,  by  general  notice  or  special  contract,  to  excuse 
themselves  from  responsibility  from  losses  or  damages 
resulting  in  any  degree  from  their  own  want  of  care  or 
faithfulness,  is  against  the  good  faith  which  the  law  requires 
as  the  basis  of  all  contracts  and  employments,  and  therefore 
based  upon  principles  and  a  policy  that  the  law  would  not 
uphold."  This  doctrine  is  equally  applicable  to  telegraph 
companies. 

In  the  recent  case  of  Smith  t.  W.  U.  Tel.  Co.,  83  Ky. 
104  (S.  C.  4  Am.  St.  Rep.  126),  it  is  said  that  telegraph  com- 
panies are  public  agents,  engaged  in  a  quasi  public  busi- 
ness ;  that  care  and  fidelity  are  essential  to  their  character 
as  public  servants,  and  that  public  policy  forbids  that  they 
should  abdicate  as  to  the  public  by  a  contract  with  an  indi- 
vidual, who  is  but  one  of  millions  whose  business  will  not, 
perhaps,  admit  either  of  delay  or  contest  in  the  courts, 
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but  who  is  compelled  to  submit  to  any  terms  that  the 
company  may  impose,  and  that  the  law  should  not  uphold 
a  contract  by  which  public  agents  seek  to  shelter  them* 
selves  from  the  consequences  of  their  own  wrong  and  neg- 
lect ;  that  the  liability  of  telegraph  companies  is  not  founded 
wholly  upon  contract ;  that  they  are  chartered  for  public 
purposes,  extraordinary  powers  conferred  upon  them,  the 
right  of  eminent  domain  given  to  them,  and  that  if  they 
did  not  serve  the  public  they  could  not  constitutionally 
string  wire  over  a  man's  land  without  his  consent ;  where- 
fore they  are  obliged  to  receive  and  transmit  messages,  and 
are  liable  for  neglect  without  any  express  contract,  and  that, 
if  they  rely  upon  a  contract  or  a  notice  to  restrict  liability, 
it  must  be  one  not  in  violation  of  public  policy ;  that,  in 
view  of  the  vast  interests  committed  to  them^  the  extra- 
ordinary powers  conferred  upon  them,  and  the  virtual 
monopoly  they  enjoy,  courts  should  compel  them,  nolens 
volenSj  to  perform  the  corresponding  duties  of  diligence  and 
good  faith  to  the  public  thereby  created ;  that  any  other 
rule  would  defeat  the  very  purpose  for  which  the  com- 
panies are  chartered,  namely,  the  accurate  and  speedy 
transmission  of  messages  for  the  public ;  that  while  they 
may  restrict  their  liability  to  a  reasonable  extent,  they 
can  not  to  the  extent  of  immunity  from  the  consequences 
of  their  own  negligence ;  that  they  must  bring  to  the 
discharge  of  their  duties  that  degree  of  care  and  skill  that 
careful  and  prudent  men  exercise  in  like  circumstances ; 
and  that  any  stipulation  by  which  they  undertake  to  relieve 
themselves  from  this  duty,  or  to  restrict  their  liability  for 
its  non-performance,  is  forbidden  by  the  demands  of  sound 
public  policy  ;  and  that  to  hold  otherwise  would  arm  them 
with  very  dangerous  power,  and  leave  the  public  compara- 
tively remediless.  This  reasoning  is  entirely  satisfactory  to 
us,  and  we  adopt  it  as  our  own. 

There  are  many  other  cases  that  hold  the  same  way,  and 
upon  substantially  the  same  grounds,  among  which  are  the 
following:  True  v.  Int.  Tel.  Co.,  60  Me.  1 ;  Ayer  t.  W.  TJ. 
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Tel.  Co.,  79  Me.  493  (S.  C.  1  Am.  Stat.  Rep.  353) ;  Fotder 
T.  W.  U.  Tel.  Co.,  15  At.  Rep.  29  (Me.) ;  Tel.  Co.  t.  Gt-ig- 
wold,  37  Ohio  St.  301 ;  Tyler  T.  W.  U.  TeL  Co.,  60  HI. 
421  (S.  C.  74  111.  168) ;  Thompson  t.  W.  U.  Tel.  Co.,  64 
Wis.  631 ;  SweatlandY.  III.  &  Miss.  Tel.  Co.,  27  Iowa,  433; 
W.  U.  TeL  Co.  V.  Blanchard,  68  Ga.  299 ;  Marr  v.  W.  U. 
TO.  Co.,  86  Tenn.  629 ;  Womack  r.  W.  U.  Tel.  Co.,  58 
Texas,  176.  Judgment  affirmed. 

Note —  See  Index  to  this  and  to  proTious  volume,  titles  '*  Duty  to  Cus- 
tomers," "  liimiting  Liability." 
See  notes,  vol.  1,  pp.  79,  99 ;  vol.  2,  pp.  616,  654. 


S.  R  CuTTs  V.  Western  Union  Telegraph  Compaot. 

TTtscotwin  Supreme  Court,  Feb.  tS^  1SS8. 

(71  Wis.  46.) 

TELEQRAPH  OOMPANY. —  WnCONBIN  STATUTE. —  DAMAGES. 

Chapter  171,  Wisconsin  laws  of  1885,  renders  telegraph  companies  liable  for 
thr  damages  resulting  directly  from  their  negligence  in  the  transmission 
of  messages,  of  the  contents  of  which  the  agent  receiving  the  mesnge 
for  transmission  is  acquainted. 

In  absence  of  evidence  that  items  of  damages  claimed  were  caused  by  the 
negligence  of  the  company,  only  the  price  of  transmission  can  be  recov- 
ered in  an  action  for  negligent  delay. 

Case  of  this  series  cited  in  opinion :  Thompeon  v.  W.  U.  Tel.  Co. ,  ante^  p.  634. 

Appeal  from  Circuit  Court  of  Winnebago  county. 

Action  for  damages.  The  facts  as  stated  by  the  court 
were  as  follows : 

The  plaintiff  resides  at  Oshkosh.  The  night  of  Friday, 
April  23,  1886,  at  about  midnight,  plaintiff  received  from 
the  defendant  company  a  telegram  from  Harley,  Wisconsin, 
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announcing  the  death  of  his  son  at  that  place,  in  these 
words:  ''Will  died  at  6  P.  M.     What  shaU  we  do?" 

The  plaintiff •  immediately  answered:  "Will  come  on 
first  train,"  and  delivered  the  answer  to  the  agent  of  the 
defendant  for  transmission  to  Hurley,  paying  therefor  40 
cents.  Plaintiff  thereupon  procured  a  casket,  and,  taking 
with  him  an  undertaker,  left  Oshkosh  on  the  first  train  for 
Hurley,  arriving  there  at  6  P.  M.  on  Saturday  evening. 
He  found  that  a  coffin  had  been  procured,  and  the  remains 
of  his  son  placed  in  it  before  his  arrival,  and  that  the 
remains  were  in  a  bad  condition.  He  paid  the  person  who 
furnished  the  coffin  five  dollars  to  take  it  back.  He  also 
had  the  remains  embalmed,  which  cost  him  $20  more  than 
it  would  had  they  been  in  good  condition.  The  telegram 
which  he  had  sent  did  not  reach  Hurley  until  about  11 
o'clock  A.  M.  on  Sunday — just  as  he  was  about  leaving 
with  the  remains  for  Oshkosh.  The  plaintiff's  son  was  an 
adult,  and  had  been  engaged  in  business  at  Hurley  on  his 
own  account.  This  action  was  brought  to  recover  damages 
for  the  failure  to  transmit  the  message  from  Oshkosh  on 
Friday  night.  A  trial  of  the  action  resulted  in  a  verdict 
for  the  plaintiff  for  $25.40  (being  the  above  items).  Motion 
for  a  new  trial  was  denied,  and  judgment  entered  pur- 
suant to  the  verdict.  The  defendant  appeals  from  such 
judgment. 

Finch  &  Barber^  for  appellant. 

John  W.  HumCj  George  Hilton  and  Oabe  Boucky  for 
resjKjndent. 

Lyon,  J.:    Chap.  171,  Laws  of  1885,  is  as  follows  : 

"  Any  person,  association,  or  corporation  oiMrating  or  owning  any  tele- 
graph lines  doing  business  in  this  State.  shaU  be  liable  for  aU  damages 
occasioned  by  failure  or  negligence  of  their  operators,  servants,  or  employes 
in  Teoeiving,  copying,  transmitting,  or  delivering  dispatches  or  messages." 
VOL.   n— 54, 
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Although  this  statute  was  referred  to  by  M.r  Justice  Tay- 
lor in  Thompson  t.  W.  U.  Tel.  Co.,  64  Wis.  537,  yet  this  is 
the  first  case  subject  to  that  statute  which  has  reached  this 
court.  The  case  just  cited  arose  before  the  statute  was 
enacted.  It  is  claimed  by  counsel  for  the  plaintiff  that  the 
above  law  renders  each  telegraph  company  doing  business 
in  this  State  liable  for  any  and  all  damages  sustained 
through  its  negligence  in  respect  to  the  transmission  of  mes- 
sages delivered  to  it  for  that  purpose,  and  flowing  directly 
and  proximately  therefrom,  even  though  the  imi)ort  of  the 
telegram  is  wholly  unknown  to  the  company's  agent,  as  in 
the  case  of  cipher  dispatches  not  translated  to  the  agent. 
We  shall  not  attempt  an  interpretation  of  this  statute  any 
further  than  to  hold  that  it  does  render  telegraph  com* 
jyanies  liable  for  the  damages  resulting  directly  from  their 
negligence  in  the  matter  of  transmitting  messages ;  esi)eci- 
ally  where,  as  in  this  case,  the  agent  of  the  telegraph  com- 
pany is  acquainted  with  the  contents  and  significance  of 
the  message.  It  is  imnecessary  that  we  should  go  further 
in  this  case. 

There  is  no  testimony  in  the  present  case  showing,  or 
tending  to  show,  when  the  coffin  was  procured,  and  the  body 
of  the  plaintiff's  son  placed  in  it,  or  the  cause  of  the  bad 
condition  of  the  body,  or  that  the  circumstances  would 
have  been  any  different  had  the  message  been  forwarded  to 
Hurley,  and  received  there  in  proper  time.  In  the  absence 
of  proof  of  those  facts,  it  does  not  appear  that  the  items 
of  expense  to  which  the  plaintiff  was  subjected  on 
account  of  the  coffin,  and  for  embalming  the  body,  had  any 
connection  whatever  with  the  failure  of  the  defendant  to 
transmit  the  message  in  time.  Such  proof  is  absolutely 
essential  to  a  recovery  by  plaintiff  for  those  expenses. 
Because  of  such  failure  of  proof,  it  was  error  of  the  court 
to  submit  to  the  jury  the  question  of  the  liability  of  the 
defendant  for  those  exi)enses.  Under  the  evidence,  the 
most  the  plaintiff  could  recover  was  the  sum  he  paid  the 
defendant  for  transmitting,  which  was  40  cents.    For  these 
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reasons  the   judgment   of   the    County  Court   must   be 
reversed,  and  the  cause  will  be  remanded  for  a  new  trial. 
By  the  Couet  :    It  is  so  ordered. 


Note. — The  following  Wisconsin  cases  upon  the  liability  of  telegraph 
companies  are  in  vol.  1  of  this  series :  Hibbard  v.  W,  U.  Tel,  Ch.,  p.  62 ; 
Oandee  v.  W,  U.  Tel.  Oo.,  p.  99;  Heimann  y.  W.  U.  Tel.  Co.,  p.  531; 
7%ompton  y.  W.  U.  TelZ/Jo.,  p.  772. 


Hewlett  v.  Western  Union  Telegraph  Co. 

U.  8/ Circuit  Court  J  TV.  D.  Tennessee,  July  2, 1886. 

(28  Fed.  R.  181.) 
Reasonable  regulation. 

A  regolation  of  a  telegraph  company,  printed  in  its  blanks,  requiring  the 
deposit  by  transient  persons  tendering  for  transmission  telegrams  requir- 
ing answers,  of  a  sum  sufficient  to  pay  for  transmitting  the  answer, 
held  reasonable  and  valid. 

Case  of  this  series  cited  in  opinion :  W.  U.  Tel.  Co.  v.  McOuire,  vol.  1, 
p.  777. 

Action  for  damages.     Facts  stated  in  opinion. 

Thos.  H.  Jackson^  for  plaintiff. 

J.  W.  Bonner  and  L.  W.  Humes ^  for  defendant. 

Hammond,  J.:  The  plaintiff,  being  transiently  in  the 
city  of  Memphis,  sent  from  his  hotel  to  the  defendant 
company' s  office,  with  sufficient '  money  to  pay  for  it,  the 
following  message,  to  be  transmitted  by  telegraph : 

"  1  p.  M.,  Gaston's,  Memphis,  December  16, 1881. 
"To  R.  O.  Bean,  Leighton,  Ala.:  Will  leave  to-night.    Will  you  wait 
for  me  ?  T.  G.  Hewlett." 


5c3  AMERICAN  ELECTRICAL  CASES.       [vol.  2 

Hewlett  V.  Telegraph  Co. 

P.^e  errand  boy  was  told  by  the  company's  clerk  that  it 
w^ald  not  be  received  without  an  additional  sum  to  pay  for 
the  answer,  and,  not  having  that,  he  returned  to  the  hotel, 
aa^l  the  message  was  never  sent,  the  plaintiff  not  having 
been  informed  of  defendant' s  refusal  to  take  it  until  it  was 
tvK>  late  to  take  the  train.  He  sues  for  damages,  and 
proves  that  he  and  one  Bean  were  engaged  in  a  joint  enter- 
prise to  capture  a  fugitive  from  justice,  for  whose  arrest 
there  was  a  reward  to  be  had  of  $1,600,  which  Bean 
received,  and  refused  to  share  with  plaintiff  because  he  did 
not  come  to  help.  His  failure  to  go  he  attributed  to  his  failure 
to  receive  an  answer  to  his  message,  and  he  claims  compen- 
sation, to  the  extent  of  his  share  of  the  reward,  from  the 
defendant,  for  its  refusal  to  transmit  it. 

The  company  justifies  under  its  regulations  on  that  sub- 
ject^ which  it  insists  are  reasonable.     They  are  as  follows : 

**  (11)  AU  messages,  except  answers,  or  covered  by  franks,  must  be  pre- 
paid unless  guaranteed  by  responsible  parties.  Mesmigea  on  the  busineu 
of  the  party  sending ^  and  answers  to  collect  messages^  must  invariably  be 
prepaid.  Messages  addressed  to  hotels,  or  to  parties  absent  from  home, 
must  bo  prepaid  in  all  cases,  unless  they  are  answers  to  messages  marked 
'  answer  prepaid.*  •' 

*'  (12)  Transient  persons  sending  messages  which  require  answers  must 
deposit  in  advance  an  amount  sufficient  to  pay  for  a  reply  of  10  words.  In 
such  cases  tlie  signal '  33 '  wiU  be  sent  with  the  message,  signifying  that 
the  answer  is  prepaid." 

The  only  case  cited  by  counsel,  and  they  say  that  it  is 
the  only  one  directly  in  point  as  to  the  reasonableness  of 
these  rules  in  their  relation  to  the  deposit  of  money  to  pay 
for  the  expected  answer  by  transient  persons,  is  that  of 
IF.  U.  Tel.  Co.  V.  McChiire,  104  Ind.  130  (S.  C,  2  N.  E. 
Rep.  201),  where  it  was  held  to  be  reasonable,  and  I  am  of 
the  same  opinion.  I  am  not  entirely  satisfied  with  the 
grounds  of  that  judgment ;  for  it  seems  to  me  to  place  the 
ruling  too  entirely  upon  a  mere  question  of  etiquette 
between  the  parties  to  the  correspondence.  The  court 
says : 

•*  A  person  who  sends  another  a  message,  and  asks  an 


UNITED  STATES,  1888.  863' 

Hewlett  y.  Telegraph  Go. 

answer^  promises,  by  fair  and  just  implication,  to  pay  for 
transmitting  the  answer.  It  is  fairly  inferable  that  the 
sender  who  asks  an  answer  to  his  message  will  not  impose 
upon  the  person  from  whom  he  requests  the  answer  the 
burden  of  paying  the  expense  of  its  transmission.  The 
telegraph  company  has  a  right  to  proceed  upon  this  natural 
inference,  and  to  take  reasonable  measures  for  securing 
legal  compensation  for  its  services." 

This  may  be  true,  if  we  assume  that  the  subject-matter 
of  the  message  concerns  the  business  of  the  sender,  and 
that  only,  and  not  at  all  the  business  of  the  addressee. 
Then  it  would  be  the  rule  of  social  etiquette,  of  course,  as 
it  is  if  one  writes  a  letter  strictly  on  his  own  business  to 
inclose  a  postage  stamp  for  the  reply.  But  there  is  great 
force  in  the  argument  of  plaintifP  s  counsel  that  it  is  none 
of  the  telegraph  company's  business  to  enforce  rules  of 
social  courtesy  like  that ;  and  since  it  can  not  know  whether 
there  will  be  any  reply,  or  whether,  if  there  be,  the  circum- 
stances may  not  be  such  that  the  sender  of  the  answer 
should  himself  pay  for  it,  and  be  anxious  and  willing  to  do 
so,  the  company  should  not  refuse  to  send  the  original 
message,  if  it  be  paid  for.  He  likened  it  to  a  regulation  of 
a  carrier  of  passengers  refusing  to  transport  a  passenger  at 
regular  rates,  unless  he  would  buy  a  return  ticket.  And  I 
take  it  that  in  an  equal  number  of  cases  the  relation  of  the 
parties  may  be  such  that  the  sender  might  reasonably 
expect  and  demand,  notwithstanding  the  social  rule  of 
courtesy  above  referred  to,  that  his  correspondent  should 
pay  for  the  answer,  and  that  in  an  equal  number  of  cases 
he  does  do  so.  In  many  other  cases,  when  the  original 
message  is  solely  about  his  own  business,  the  sender  may 
reasonably  hope  and  expect  the  answer  to  be  paid  for  by 
the  other  party.  Again,  often  a  transient  person  in  dis- 
tress, and  with  reduced  funds,  might  wish  to  rely  on  the 
other  party  to  pay  for  the  answer ;  and  since  the  company 
may  protect  itself  by  refusing  to  take  the  answer  without 
prepayment  by  its  sender,  it  would  seem  an  unreasonable 
hardship,  under  those  circumstances,  to   demand  that  he 
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pay  for  both  messages  in  advance.  Or  he  might  wish  to  go 
away  to  receive  the  answer,  or  to  receive  it  over  another 
line,  or  at  another  place,  etc.,  and  so,  nnder  many  imagin- 
able circmnstances,  be  reasonably  exempt  from  the  bortlen 
of  depositing  money  in  advance  for  a  message  he  may 
never  receive,  and  find  it  inconvenient  and  expensive  to 
get  back  his  deposit.  Hence,  take  it  altogether,  I  should 
not  support  the  reasonableness  of  this  regulation  wholly 
on  the  ground  of  the  sender's  obligation  to  pay  for  the 
answer.  He  may  very  often  be  not  so  obliged,  and  that  is 
an  answer  to  it. 

But  I  think  this  regulation  is  a  reasonable  one,  notwith- 
standing the  force  of  the  plaintiff '  s  attack  on  this  Indiana 
case.  It  should  not  be  segregated  from  the  other  regula- 
tions of  the  company  on  the  subject  of  collecting  the  tolls, 
and  tested  by  itself  alone,  on  the  reasoning  of  the  plaintiff's 
argument,  as  above  set  forth.  This  is  only  one  regnlation 
of  a  carefully  devised  system  for  secnring  payment  of  tolls, 
consistently  with  enlarged  accommodation  of  the  public  in 
allowing  the  customers  of  defendant  to  regulate  among 
themselves  this  very  matter  of  adjusting  the  burden  of 
th^e  tolls.  I  have  quoted  in  the  statement  of  facta  the 
entire  regulations  on  the  subject,  as  1  find  them  printed, 
Italics  and  all,  and  an  analysis  of  them  shows  that  the  com- 
pany is  endeavoring  to  accommodate  the  public  aa  much  as 
possible  in  this  matter.  It  might  reasonably,  as  the  rail- 
roads do  as  to  jmssenger  fares,  demand  prepayment  by  the 
sender  of  all  messages,  whether  they  be  originals  or  answers. 
But  it  does  not  do  this.  It  allows  answers  to  be  sent 
at  the  expense  of  the  person  whose  message  is  answered, 
and  this  is  a  privilege  and  a  benefit  it  seeks  to  confer  on 
the  original  sender  by  undertaking  to  collect  of  liiin  that 
toll  instead  of  requiring  his  correspondent  to  pay  it,  thereby 
lessening  the  chances  of  his  answering  at  all.  It  requires 
all  original  messages  to  be  prepaid  or  guaranteed.  If 
guaranteed,  the  company  will  allow  the  sender,  if  he  choose, 
to  place  the  burden  of  the  toll  on  the  addressee,  by  itself 
undertaking  to  collect  the  toll  of  him  in  the  first  instance, 
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but  of  the  sender  at  last,  if  the  other  refuses  to  pay.  It 
seeks,  as  to  answers,  to  accommodate  the  public  in  the  same 
way,  by  undertaking  to  collect  of  the  person  addressed ; 
and,  as  I  understand  the  regulations,  the  sender  of  the 
answer  is  not  expected  to  pay  at  all,  certainly  not  to  pre- 
pay, unless  it  be  an  answer  to  a  message  w^hich  has  been 
sent  to  be  collect<ed  from  himself,  or  is  sent  to  parties  away 
from  home,  or  addressed  to  hotels  ;  and  in  these  last- 
mentioned  cases  he  need  not  prepay  if  it  be  an  answer  to  a 
message  marked  ' '  answer  prepaid. ' '  In  order  to  give  them, 
their  correspondents,  and  all  persons  who  are  interested  in  the 
use  of  the  telegraph,  the  benefit  of  this  system  of  collecting 
and  adjusting  tolls,  the  requirement  is  made  that  transient 
persons  shall  pay  for  the  expected  answers  in  advance,  and 
it  is  not  unreasonable,  as  a  part  of  that  system.  It  may  be 
that  a  more  liberal  rule  might  be  devised  for  transient  per- 
sons, and  that  this  one  operates  sometimes  harshly  and 
inconveniently  ;  but  that  is  not  the  question.  In  view  of 
the  whole  system,  a  court  cannot  say  that  the  power  and 
discretion  of  the  company  to  determine  for  itself  what  is 
best  for  all  concerned  has  been  unreasonably  exercised.  It 
has  a  choice  of  its  own  regulations,  and  the  test  of  reason- 
ableness is  not  whether  some  other  would  answer  its  pur- 
poses as  well  or  better,  but  whether  this  is  fairly  and  gener- 
ally beneficial  to  the  company,  and  all  its  customers. 

Now,  I  have  said  elsewhere  that  reasonable  regulations 
of  public  corporations  like  these  must  be  reasonably 
applied,  and  that  a  rule  which  is  generally  fair  may,  under 
especial  circumstances,  become  oppressive  and  unreason- 
able, as  applied  in  the  particular  case ;  and  so  these  cor- 
porations must  exercise  ordinarily  prudent  discretion  in 
relaxing  their  regulations  in  such  cases.  If,  to  use  an 
illustration  of  the  argument,  a  tramp,  with  just  money 
enough  to  pay  for  his  message,  should  so  inform  the  com- 
pany, and  ask  to  have  it  transmitted,  and  take  pay  for  the 
answer  from  its  own  sender,  and  this  should  be  refused,  it 
may  be  that  the  company  would  be  liable ;  but  I  should 
think  that,  under  these  regulations,  there  would  be  in  such 
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case  no  refusal,  and  that  almost  any  intelligent  operator, 
when  so  informed,  would  take  the  message.  No  such  case 
is  shown  here.  The  plaintiff  was  neglectful  in  not  looking 
after  his  message  sooner  than  he  did,  and  he  was  not  a 
tramp,  or  destitute  of  funds  to  deposit  for  the  answer. 

I  do  not  say  that  if  the  company  were  otherwise  liable, 
this  would  have  been  contributory  negligence  on  his  jpsartj 
for  that  point  is  not  now  for  decision,  but  only  that  the 
plaintiff  does  not  prove  any  circumstances  to  take  his  case 
out  of  the  general  reasonableness  of  the  rule  in  its  applica- 
tion to  him.  This  view  renders  it  altogether  unnecessary 
to  consider  the  question,  so  thoroughly  argued  on  both 
sides,  as  to  the  measure  of  damages  in  cases  like  this. 
But  I  may  be  permitted  to  say  that  possibly  the  cases  so 
abundantly  cited  concerning  a  neglect  to  send  accepted 
messages,  or  the  sending  of  them  defectively,  may  not  apply 
to  a  case  where  the  company  wrongfully  refuses  to  take 
the  message  at  all,  because  of  an  unreasonable  regulation. 
It  is  ingenious  to  say  that  a  plaintiff  in  such  a  case  is  no 
worse  off  than  one  whose  message  is  taken  and  not  sent, 
but  it  may  not  be  sound ;  because  all  corporations  in  the 
public  service  may  be  compelled  by  actions  of  this  kind, 
and  by  substantial  damages,  to  keep  reasonable  regula- 
tions, and  to  reasonably  administer  them  in  all  cases ;  and 
a  failure  in  that  regard  may  not  be  alike  in  cause  of  action, 
or  in  the  matter  of  damages,  as  a  neglect  to  send  an 
accepted  message.  It  may  be  useful  to  this  company  to 
call  attention  to  this  possible  distinction  in  the  measure  of 
damages. 

Judgment  for  defendant. 


Note. —  See  Index  to  this  and  previous  YolumeB,  title  **  Rules  and  R«>gii- 

lations.*' 
See  note  to  W.  U.  Tel.  Co.  v.  HdU,  po§t 
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D.  Bodkin,  Jr.,  v.  Western  Union  Telegraph  Co. 

U.  8.  Circuit  Court,  D.  Kentucky,  February  14,  1887. 

(81  Fed.  R.  134.) 

FaILURB  to  DEUYER  TELEORAJI. —  DaMAOBB.— PBOZIMATB  CAITBE. 

A  message  l[>re8ented  to  a  telegraph  company  for  tranfimission  contained 
instructions  as  to  the  proper  time  to  take  a  barge  to  a  certain  place  for  a 
load  of  staves,  it  being  necessary  to  take  advantage  of  the  rising  and 
falling  of  water  in  a  creek.  The  company  delayed  delivery  of  the  tele- 
gram mitil  the  water  had  risen  too  high  for  the  barge  to  pass  a  bridge, 
in  consequence  of  which  the  plaintiff  was  unable  to  reach  the  staves  for 
several  weeks,  and  he  lost  certain  staves  and  was  put  to  ezx>ense  as  to 
others. 

In  an  action  to  recover  for  the  damages  sustained,  held  that  a  demurrer  to 
the  petition  must  be  overruled,  since  there  being  a  breach  by  the  tele- 
graph company  ,^nominal  damages  would  be  awarded,  but  that  the  negli- 
gence of  the  company  was  not  the  proximate  cause  of  the  actual  damage 
sustained. 

Action  for  damages.  Trial  of  demurrer.  The  facts  are 
atated  in  the  opinion. 

White  &  Heeves  and  J.  M.  Bigger,  for  plaintiff. 

Henry  Barnetty  for  defendant. 

Barr,  J. :  Plaintiff  alleges  that  he  made  a  contract  with 
P.  Norman,  who  did  business  in  Mound  City,  Illinois,  in 
which  it  was  agreed  he  (Norman)  would  pay  plaintiff  $50 
per  thousand  for  all  the  staves  he  would  get  out  and  deliver 
to  him  at  Mound  City,  Illinois.  In  this  agreement  Norman 
was  to  furnish  vessels  suitable  for  the  purpose  of  shipping 
the  staves  from  where  they  were  made  to  Mound  City  ;  that 
he  made,  under  the  agreement,  about  40,000  staves,  and 
had  them  on  or  near  the  banks  of  Mayfield  creek,  which 
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empties  into  the  Mississippi  river  at  or  about  ten  or  twelve 
miles  below  Mound  City.  Mayfield  is  a  small  creek  which 
only  furnishes  water  enough  to  float  barges  and  other  like 
vessels  when  it  is  high,  and  hence  it  must  be  used  for  that 
purpose  when  the  water  is  high.  He  alleges  that  when  he 
was  ready  with  his  staves  on  said  creek,  he  notified  Nor- 
man, and  it  was  agreed  between  them  that  the  staves  would 
be  shipped  whenever  the  water  was  at  a  suitable  stage,  and 
that  Norman  was  to  send  a  barge  to  the  mouth  of  Mayfield 
creek  and  notify  plaintiff,  and  plaintiff  was  to  take  it  from 
there  up  the  creek  to  the  staves,  and  there  load  the  bai^, 
and  deliver  the  staves  to  him  at  Mound  City.  He  says  that 
when  the  water  began  to  rise,  and  was  rising  rapidly,  Nor- 
man sent  a  barge  to  the  mouth  of  Mayfield  creek  and 
secured  it  at  or  near  the  bridge  of  the  Mobile  Railroad 
Company,  which  is  just  above  the  mouth  of  the  Mayfield 
creek,  and  that  said  Norman  wrote  and  delivered  to  the 
defendant' s  agent  at  Mound  City  a  telegram  addressed  to 
plaintiff,  at  Bardwell,  which  was  as  follows : 

"  Mound  City,  IUs. 
"  D.  Bodkin,  Jr.,  BardweU:  Barge  at  Mobile  bridge.    Get  them  aboTe 
as  soon  as  possible.  *  F.  Norjcan.'* 

He  alleges  that  defendant  undertook  to  deliver  this  tele- 
gram within  a  reasonable  time  ;  that  in  fact  it  was  promptly 
transmitted  to  Bardwell,  but  defendant  failed  to  deliver  it 
for  thirty  hours  after  its  receipt  at  Bardwell,  although 
plaintiff  lived  within  a  hundred  yards  of  defendant's  office, 
and  was  actually  in  defendant' s  office  within  that  time ; 
that  this  failure  was  because  of  negligence  and  carelessness 
of  defendant's  agent;  that  plaintiff  went,  immediately 
upon  the  receipt  of  said  telegram,  to  said  barge  and  found 
it  in  good  order,  and  he  without  delay  started  up  the  creek 
with  it,  and  did  pass  up  under  Mobile  bridge,  and  ascended 
up  the  creek  until  he  got  to  the  bridge  of  the  Illinois  Cen- 
tral Railroad  Company,  which  is  a  short  distance  above  the 
Mobile  bridge.  When  he  got  there  he  found  the  water 
had  risen  so  high  that  he  was  unable  to  get  said  barge 
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above  said  bridge.  He  says  that  the  water  contmued  to 
rise,  and  did  overflow  the  banks  of  said  creek,  and  remained 
up  four  or  five  weeks,  during  all  of  which  time  he  was 
unable  to  get  said  barge  up  to  the  staves.  He  says  that 
about  20,000  of  his  said  staves  were  carried  off  by  high 
water,  and  were  entirely  lost,  and  that  a  large  number  of 
them  were  floated  out  into  the  bottom  and  were  recovered 
by  him  at  great  expense  and  labor.  He  says  that  if  said 
telegram  had  been  delivered  to  him  within  a  reasonable 
time  after  it  was  received  by  the  defendant  at  Bardwell,  he 
could  and  would  have  passed  the  said  barge  under  the  said 
railroad  bridge,  and  have  gone  to  the  staves,  and  loaded 
them  upon  said  barge,  long  before  the  water  got  to  such  a 
height  as  to  float  them  off,  and  he  would  have  saved  them 
all,  and  would  have  avoided  the  loss  of  them  as  aforesaid, 
and  the  delay,  labor  and  expense  of  recovering  the  others. 
He  alleges  that  he  was  damaged  in  the  sum  of  $2,000 
because  of  the  failure  of  defendant  to  deliver  said  telegram 
within  a  reasonable  time. 

The  defendant  has  demurred  to  this  petition,  and  insists 
that,  upon  the  facts  alleged,  plaintiff  is  not  entitled  to 
recover  any  amount  of  damages. 

Assuming  that  plaintiff  has  a  right  of  action  for  a  breach 
of  this  contract,  if  there  be  a  breach,  and  damage,  and  this 
seems  to  be  conceded  by  defendant' s  counsel,  the  question 
arises,  has  there  been  a  breach,  and  was  plaintiff  damaged  ? 
Certainly,  a  delay  of  tliirty  hours  in  the  delivery  of  a  dis- 
patch to  a  person  who  was  within  a  few  hundred  yards  of  the 
telegraph  office  was  a  breach  of  the  contract.  It  is,  how- 
ever, insisted  that  the  dispatch  means,  * '  Get  the  barge 
above  Mobile  bridge  as  soon  as  possible,''  and  as  the  plaint- 
iff did  get  it  above  this  bridge,  notwithstanding  the  delay, 
there  was  no  damage  caused  by  this  delay.  If  this  were 
true,  then  the  damage  would  be  nominal ;  therefore  this 
demurrer  should  be  overruled  because  of  the  nominal 
recovery. 

But,  as  the  question  of  damages  has  been  discussed  by 
counsel,  I  shall  indicate  my  opinion  now.     The  dispatch  is, 
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"  Barge  at  Mobile  bridge.  Get  them  above  as  soon  aj3  'pos- 
Bible. "  "  Them ' '  may,  under  the  allegation  of  the  petitioii, 
refer  to  the  staves.  If,  however,  it  refers  to  the  barge, 
•'above,"  in  this  dispatch,  does  not  necessarily  or  natur- 
ally refer  to  that  bridge  alone,  but  rather  above  in  the 
creek.  This  is  clearly  the  meaning,  taKing  the  statement 
of  the  petition  as  true,  and  reading  the  dispatch  by^  the 
light  of  those  facts. 

The  main  question  is  as  to  the  measure  of  damages  if  the 
dispatch  means,  ^'  Get  the  barge  up  to  the  staves  as  soon  as 
I)ossible."  The  general  rule  is  that,  for  the  breach  of  such 
a  contract,  the  party  may  recover  the  actual  damage  sus- 
tained, but  then  tiie  damage  must  be  both  natural  and 
proximate. 

In  Leonard  v.  Neio  York  Tel.  Co.^  41  N.  T.  544^  Eabl, 
O.  J.,  states  the  rule  thus : 

^'  The  damages  must  be  such  as  the  parties  may  fairly  be 
supposed  to  have  contemplated  when  they  made  the  contract. 
Parties  entering  into  contracts  usually  contemplate  that 
they  will  be  performed,  and  not  that  they  will  be  violated. 
Tliey  may  rarely  actually  contemplate  any  damages  which 
would  flow  from  any  breach,  and  may  frequently  have  not 
sufficient  information  to  know  what  such  damages  would 
|3Q  ♦  *  ♦  «  ^  party  is  liable  for  all  direct  damages 
which  both  parties  to  the  contract  would  have  contemplated 
as  flowing  from  its  breach,  if,  at  the  time  they  entered  into 
it,  they  bestowed  proper  attention  upon  the  subject,  and 
had  been  fully  informed  of  the  facts." 

Aldebson,  B.,  in  Hadley  v.  BaxendaUj  9  £xch.  363, 
states  the  rule  thus  : 

' '  Where  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally^  i.  «.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation 
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of  hoih  parties  at  the  time  they  made  the  contract,  as  ilie 
'probable  result  of  the  breach  of  it." 

In  the  case  at  bar  plaintiff  is  seeking  to  recover,  not  the 
value  of  the  ordinary  use  of  the  barge  for  the  time  which 
he  was  delayed,  but  the  loss  of  the  staves,  which  he  might 
have  saved  from  the  high  water  had  he  been  in  condition 
to  use  it.  This  would  be  a  special,  and,  I  think,  a  remote, 
damage,  in  the  sense  of  not  being  the  usual  and  a  direct 
damage  arising  from  the  non-use  of  the  barge.  Here  the 
barge  is  not  lost  by  reason  of  the  non-delivery  of  the  dis- 
patch, but  a  lot  of  staves  are  lost,  which  were  intended  to 
be  loaded  upon  it,  and  then  the  high  waier  is  the  direct 
cause  of  the  loss.  Those  staves  might  have  been  saved  had 
the  barge  gotten  there  in  time ;  but  to  make  the  defendant 
liable  for  a  loss  of  property  which  was  really  lost  by  the 
high  water,  because  it  might  have  been  saved  by  the  use  of 
this  barge,  seems  to  me  to  be  going  beyond  the  just  rule  as 
to  damages  in  such  cases. 

The  breach  is  the  non-delivery  of  this  dispatch,  and  the 
damage  should  be  only  the  loss  of  the  use  of  the  barge  in 
its  ordinary  and  usual  uses ;  not  the  loss  of  other  property 
which  was  not  on  the  barge,  and  might  never  have  been  on 
it,  even  if  the  barge  had  been  there.  Scheffer  v.  Railroad 
Co.,  105  U.  S.  249,  is  a  strong  case  showing  how  very  direct 
must  be  the  cause  of  the  injury  for  which  damages  wiQ  be 
given.  There  a  passenger  was  so  seriously  injured  by  a 
railroad  accident  that  he  became  insane,  and  within  eight 
months  committed  suicide.  They  held  that  the  railroad 
company  was  not  liable  in  damages  for  his  death,  because 
his  own  act  was  the  proximate  cause. 

Demurrer  overruled  for  the  reasons  given. 


Note.— See  note  to  W.  U.  Td.  Co.  v.  Hallfjpogt. 
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John  T.  Johnson  v.  Westbbn  Union  Tklsgbaph 

Company. 

Ul  8.  OireuU  Court,  8.  D.  Georgia,  W.  D.,  Dec,,  18S7. 

(88  Fed.  R.  8(td.) 

LDCmNa  TDOB  TO  PRESENT  OUUM. 

A  stipulation  in  a  telegraph  blank  freeing  the  company  from  liability  on. 
account  of  error,  delay,  &c.,  unless  the  claim  were  presented  within 
thirty  days  after  sending  the  message,  held  unreasonable  and  void. 

Cases  of  this  series  cited  in  opinion:  Redpath  v.  W.  U,  Tel.  Co,,  t6L  1, 
p.  40 ;  GrinneU  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  70 ;  Ptuemore  v.  W.  U.  TdL 
Co.,  vol.  1,  p.  168 ;  Harris  v.  W,  U.  Tek  Co,,  voL  1,  p.  87 ;  ManvWe  v. 
W.  U.  Tel.  Co.,  voL  1,  p.  92 ;  W.  U.  Tel.  Co.  v.  Buchanan,  voL  1,  p.  1 ; 
Aikin  v.  W.  U.  Tel.  Co,,  vol,  1,  p.  121 ;  Schwartz  v.  A.  A  P.  TeL  Co., 
vol.  1,  p.  284;  Becker  v.  W.  U.  Tel.  Co.,  voL  1,  p.  887 ;  W.  U.  Td,  Co.  v. 
NeHl,  vol,  1,  p.  852 ;  Hetmann  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  531 ;  W.  U. 
Tel.  Co,  V.  Jones,  vol.  1,  p.  561 ;  W.  U.  TeL  Co.  v.  Meredith,  vol.  It 
p.  643 ;  Cole  v.  W.  U.  Tel.  Co.,  voL  1,  p.  707 ;  Blanchard  v.  W.  U.  Td. 
Co.,  vol.  1,  p.  176  ;  W.  U.  TeL  Co.  v.  Shotter,  vol.  1.  p.  557 ;  W.  V.  Tel^ 
Co.  V.  Fatman,  vol.  1,  p.  666 ;  Bartlett  v.  W.  U.  TeL  Co.,  voL  1,  p.  45 '; 
W.  U.  Tel.  Co.  V.  Beynolds,  vol.  1.  p.  487. 

Action  for  damages  for  failure  to  deliver  a  telegrant 
Removed  from  City  Court,  Macon,  Ga. 

Decision  of  motion  to  direct  verdict  for  defendant.  The 
facts  appear  in  the  opinion. 

Steed  &  Wirriberly  and  Shotreckery  for  plaintiff. 

Righy  <fe  Dorsey^  for  defendant. 

Speer,  J. :  This  is  an  action  brought  to  recover  damages 
claimed  for  the  non-delivery  of  a  half-rate  telegraphic 
message.  The  suit  is  brought  by  the  receiver  of  the  tele- 
gram.    The  printed  blank  upon  which  the  message  was 
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written   by  the    sender   contains   the  following   printed 
stipulation : 

**  This  company  transmits  and  delivers  messages  only  on  conditions 
limiting  its  liability,  which  have  been  assented  to  by  the  sender  of  the 
following  message.  Errors  can  be  guarded  against  only  by  repeating  a 
message  back  to  the  sending  station  for  comparison ;  and  the  company 
will  not  hold  itself  liable  for  errors  or  delays  in  transmission  or  delivery  of 
unrepeated  night  messages  sent  at  reduced  rates,  beyond  a  sum  equal  to 
ten  times  the  amount  paid  for  transmission  ;  nor  in  any  case  where  the 
claim  is  not  presented  in  writing  within  thirty  days  after  sending  the 
message.  This  is  an  unrepeated  night  message,  and  is  delivered  by 
request  of  the  sender,  under  the  conditions  named  above. 

**Tho8.  T.  Eckert,  General  Manager,       Norvin  Green,  President,'' 

The  defendant  company  insists  that  it  is  entitled  to  a 
verdict  by  direction  of  the  court,  because  no  claim  was  pre- 
sented to  the  company  within  the  time  specified  by  the 
printed  stipulation  quoted.  The  elaborate  and  able  argu- 
ment of  the  learned  counsel  for  the  defendant  renders  it 
necessary  to  consider  carefully  the  precedents  cited  as  con- 
trolling the  rights  of  the  litigants  before  the  court.  To 
support  the  proposition  that  a  telegraph  company  may 
limit  its  liability  by  a  stipulation  brought  to  the  knowledge 
of  those  who  taunsmit  messages,  the  following  cases  are 
cited:  MacAndrew  v.  Telegraph  Co.^  Allen  Tel.  Cas.  38; 
Redpath  v.  Telegraph  Co.^  112  Mass.  71 ;  ChrinneU  T# 
Telegraph  Co.,  113  Mass.  299;  Ellis  v.  Telegraph  Co.^ 
Allen  Tel.  Cas.  306;  Toung  v.  Telegraph  Co.,  id.  708; 
Breese  v.  Telegraph  Co.,  id.  663;  De  Rutte  v.  Telegraph 
Co.,  id.  273;  Passmore  v.  Telegraph  Co.,  78  Pa.  St.  238; 
Sarris  t.  Telegraph  Co.,  9  Phila.  88 ;  Wolf  v.  Telegraph 
Co.,  Allen  Tel.  Cas.  463;  Telegraph  Co.  v.  Carew,  id.  345; 
Camp  V.  Telegraph  Co.,  id.  85;  Manville  t.  Telegraph 
Co.,  37  Iowa,  214 ;  Birney  v.  Telegraph  Co.,  Allen  Tel.  Cas. 
195 ;  Sweatland  v.  Telegraph  Co.,  id.  471 ;  Wann  v.  Tele- 
graph Co.,  id.  261 ;  Telegraph  Co.  v.  Oilder sleeve,  id.  390; 
Graham  v.  Telegraph  Co.,  id.  578;  Telegraph  Co.  t. 
Buchanan,  35  Ind.  429;  Aikin  r.  Telegraph  Co.,  B 
Rich.  (N.  S.)  358 ;  Schwartz  v.  Telegraph  Co.,  18  Hun, 
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157;  Becker  w.  Telegraph  Co.  (Neb.),  7  N.  W.  Rep.  868; 
Telegraph  Co.  r.  N^U,  67  Tex.  283 ;  Baxter  v.  Telegraph 
Co,,  37  U.  C.  Q.  B.  470. 

For  the  proposition  that  the  use  of  the  blank  upon  which 
the  regulations  and  stipulations  are  printed,  will  charge  the 
sender  with  notice,  the  defendant  relies  upon  Breese  v. 
Telegraph  Co.y  Allen  Tel.  Cas.  663 ;  Young  v.  Telegraph 
Co.,  id.  708 ;  Bedpath  r.  Telegraph  Co.,  112  Mass.  71 ; 
CrrlnnellY.  Telegraph  Co.,  113  Mass.  299  ;  Woif  v.  Tele- 
graph Co.  J  Allen  Tel.  Cas.  463  ;  Becker  r.  Telegraph  Co. 
(Neb.),  7  N.  W.  Rep.  868 ;  Telegraph  Co.  v.  Carew^  AUen 
Tel.  Cas.  345;  Sweatland  v.  Telegraph  Co.,  id.  471; 
Schwartz  t.  Telegraph  Co.,  18  Hun,  157 ;  Telegraph  Co. 
V.  Neia,  51  Tex.  283. 

To  show  it  is  competent  and  proper  for  a  telegraph  com- 
pany to  incorporate  in  the  blank  a  stipulation  requiring 
claims  for  losses  to  be  presented  to  the  company  within  30 
days  the  defendant's  counsel  cited  and  discussed  the  fol- 
lowing cases  :  Gray  Tel.  02  ;  Seimann  t.  Telegraph  Co., 
57  Wis.  562  (16  N.  W.  Rep.  32) ;  note  of  the  same  case  in 
Chic.  Law  J.  209 ;  Express  Co.  v.  Caldwell,  21  Wall.  264. 

And  to  show  that  the  rule  applies  as  well  to  the  consignee 
as  to  the  consignor,  the  following :  Cole  t.  Telegraph  Co., 
8  Amer.  &  Eng.  Corp.  Cas.  45 ;  Telegraph  Co.  T.  Jones, 
id.  47 ;  Telegraph  Co.  T.  Meredith,  id.  54  ;  Telegraph 
Co.  Y.  Jones,  48  Amer.  Rep.  713  (95  Ind,  228) ;  Aikin  r. 
Telegraph  Co.,  5  Rich.  (N.  S.)  358,  same  case  in  Digest  of 
Cases,  p.  50;  Wolf  v.  Telegraph  Co.,  Allen  TeL  Cas.  463; 
Young  v.  Telegraph  Co.,  id.  708. 

It  is  not  to  be  denied  that  these  authorities  tend  to  sus- 
tain the  several  propositions  of  the  defendant.  On  the 
other  hand,  it  is  insisted,  that  this  is  a  suit  in  the  State 
Court  brought  against  a  foreign  corporation  doing  business 
in  Georgia,  and  removed  under  the  act  of  congress  into  this 
court,  and  that  the  question  d  jbated  must  be  determined 
with  close  regard  to  the  policy  of  the  law  as  outlined  by 
statute,  and  decided  by  the  court  of  last  resort  in  this  State. 
It  is  true  that  the  positive  local  statutes  and  the  decisions 
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construing  them  in  a  State  where  a  Federal  court  has  juris- 
diction, forms  a  rule  by  which  it  is  governed  in  civil  actions 
at  common  law,  where  such  actions  do  not  arise  under  the 
laws  of  the  United  States.  Livingston  v.  Moore^  7  Pet. 
469  ;  Pennington  v.  Gibson^  16  How.  69.  This  rule,  how- 
ever, is  not  applicable  when  the  suit  is  between  citizens  of 
different  States,  and  the  question  in  dispute  is  one  of  gen- 
eral jurisprudence.  In  such  cases  the  parties  are  entitled 
to  the  independent  judgment  of  the  Federal  court.  Hail- 
road  Co.  V.  Lockwoody  17  Wall.  357  ;  Chicago  v.  Mohhins^ 
2  Black,  418 ;  Railroad  Co.  v.  Bank,  102  U.  S.  14  ;  Hough 
V.  Railroad  Co,  100  U.  S.  213 ;  Railroad  Co.  v.  Myrick,  107 
U.  S.  109  (I  Sup.  Ct.  Rep.  425) ;  Burgess  v.  Seligman,  107 
U.  S.  20  (2  Sup.  Ct.  Rep.  10) ;  Insurance  Co.  v.  Broughton, 
109  U.  S.  121  (3  Sup.  Ct.  Rep.  99). 

We  are  remitted  then,  so  far  as  decided  cases  will  con- 
trol, in  the  determination  of  this  question  to  those  deci- 
sions upon  this  much  mooted  question  which  are  entitled 
to  the  highest  consideration.  The  question  is,  can  a  tele- 
graph  company  by  special  contract  limit  its  common  law 
liability,  and  can  it  stipulate  for  exemption  from  the  con- 
sequences of  its  own  or  its  servants'  negligence.  In  Hart 
V.  Railroad  Co.,  112  U.  S.  338  (5  Sup.  Ct.  Rep.  151),  the 
Supreme  Court  of  the  United  States  quote  with  approval 
the  propositions  announced  in  Railroad  Co.  v.  Lockwood, 
17  Wall.  357,  and  Express  Co.  v.  Caldwell,  21  Wall.  264. 
The  principle  deducible  from  these  cases  is  that  while  by 
contract  the  corporation  may  in  certain  cases  limit  its  lia- 
bility, the  claim  of  the  company  for  exemption  from  lia- 
bility must  rest  upon  the  reasonableness  and  fairness  of 
the  stipulation  to  that  purport  in  the  contract;  and  this 
court,  as  it  is  bound  to  do,  cheerfully  adopts  the  wise  and 
equitable  conclusion  thus  announced.  The  Supreme  Court 
seems  to  consider  telegraph  companies  as  standing  upon 
a  similar  basis  with  common  carriers,  as  to  this  question  ; 
and  the  statute  of  Georgia  (Code,  2068)  provides  that  com- 
mon carriers  cannot  limit  their  legal  liability  by  any  notice 

given  either  by  publication  or  by  entry  on  receipts  given  or 
VOL.  II — 65. 
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tickets  sold,  but  may  by  express  contract.    This  statute 
was  not  mentioned  in  the  argument ;  but,  whether  control- 
ling or  not,  it  indicates  the  policy  of  this  State,  as  do 
several  decisions  of  its  court  of  last  resort.    Slanchard 
Y.  Telegraph  Co.,  68  Oa.  299 ;  Telegraph  Co.  t.  Shatter, 
71  Ga.  760 ;  Same  v.  Fatman,  73  Ga.  286.     Now,  it  is 
held  that  regulations  which  contravene  the  constitutional 
law  or  public  policy  of  the  place  where  they  are  set  up  are 
unreasonable.    BarUett  ¥•  Telegraph  Co.,  62  Me.   209* 
213  ;  True  v.  Telegraph  Co,,  60  Me.  9-11 ;  Telegraph  Co.  v 
Oraham^  1    Col.  230 ;    Telegraph  Co.  t.  BeynoMs,  77 
Va.   173;  Ellis  y.  Telegraph   Co.y    13   Allen,  226.     Is   a 
stipulation  which  has  the  effect  to  preclude  from  his  right 
of  action  the   person  to   whom   a   prepaid   telegram   is 
directed,  and  to  whom  it  has  never  been  delivered,  no  mat- 
ter how  gross  the  negligence  of  the  telegraph  company  may 
be,  a  reasonable  regulation  ?    In  the  opinion  of  this  court 
it  is  clearly  imreasonable,  and,  besides,  contrary  to  general 
public  policy.    He  must  present  his  claim  in  writing,  in 
thirty  days  from  the  time  the  telegram  is  sent ;  but  the 
failure  of  the  company  to  deliver  it  deprives  him,  i)erhap8, 
of  all  notice  that  a  telegram  has  been  sent  to  him.    How 
then  can  he  be  expected  to  make  a  claim  for  damages  when 
he  may  be  unconscious  of  the  injury  done  him?    If  the 
stipulation  is  valid,  the  telegraph  company  can  very  readily 
defeat  all  redress  by  holding  the  telegram  for  thirty  days 
after  it  is  sent.    Take  this  case :    The  plaintiff,  assuming 
ex  gratia  exempli  his  statements  to  be  true,  is  a  farmer 
who  lives  six  miles  in  the  country ;  he  has  business  nego- 
tiations important  to  him,  but  unimx>ortant  perhaps  to  his 
correspondents  in  Omaha ;  he  leaves  his  address  at  the  tele- 
graph  office  ;  he  calls  repeatedly  for  his   telegram ;  he  is 
informed  there  is  nothing  for  him ;  the  telegraph  company 
wires  the  Omaha  firm  that  there  is  no  such  man  as  the 
plaintiff ;  they  drop  the  matter ;  not  receiving  his  telegram, 
he  drops  it ;  after  the  expiration  of  thirty  days  he  discovers 
the  injury  done  him.    Would  any  court  of  justice  hold  that 
it  would  be  reasonable  under  such  circumstances  to  deny 


UNITED  STATES,  1887.  867 


Johnson  y.  Telegraph  Co. 


his  right  of  action  ?  And  yet  if  the  thirty  days'  stipulation 
is  valid  at  all,  it  would  be  valid  in  that  case.  Such  a 
stipulation  would  be  especially  unreasonable  where  the 
company,  because  of  its  monopoly,  has  the  power  to 
deprive  the  citizen  of  the  means  of  telegraphic  communica- 
tion, unless  he  will  subscribe  to  its  regulations,  however 
unreasonable.  I  can  not  recognize  the  doctrine  as  insisted 
by  defendant's  counsel,  and  the  case  must  be  determined 
upon  the  facts  and  other  rules  of  law  involved. 


Note. — See  Index  to  this  and  to  previous  Yolume,  title  "  Limiting  Time.*' 

See  note  to  next  case. 
,  Beatley  t.  W.  U.  Tel,  Co.,  Circuit  Court,  W.  D.  Texas,  San  Antonio 
Division,  May  29,  1889,  contains  only  a  .charge  to  a  jury.    Among  the 
points  charged  were  these  : 

The  sender  of  a  message  is  bound  by  the  stipulations  printed  in  the  blank 
which  he  uses,  whether  he  read  them  or  not. 

He  is  not  bound  to  know  a  rule  of  the  company  requiring  messages  to  be 
written  on  blanks. 

A  telegraph  company  is  bound  to  use  only  ordinary  care  and  diligence, 
and  is  not  bound  to  use  the  most  direct  line,  provided  that  is  not  in  work- 
ing order  and  it  uses  the  nearest  available  one. 

A  telegraph  company  is  not  excused  for  failure  to  send  a  telegram  simply 
because  the  name  of  the  receiving  office  was  misspeUed. 

A  stipulation  limiting  time  to  present  claim  for  damages  is  valid. 

Mental  anguish  is  a  proper  element  of  damages,  where  the  result  of  the 
delay  was  the  inability  of  the  plaintiff  to  reach  his  wife  before  she  died, 
the  telegram  being  sent  to  summon  him. 
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Western  Union  Telegraph  Compant  v.  George  F. 

Hall. 

U,  8.  Supreme  Court,  January  SO,  1888, 

(134  U.  a  444.) 

Dki^t  in  transmission  of  telegram.— Damages. 

A  telegram  to  a  broker  containing  a  discretionaiy  order  to  purchase  petro- 
leum was,  by  the  negligent  failure  of  the  telegraph  company  to  transmit 
and  deliTer  promptly,  delayed  until  the  price  had  risen  far  above  what  it 
was  at  the  time  the  telegram  should  have  been  deUvered  ;  and  was  then 
so  high  that  the  broker  did  not  purchase. 

It  did  not  appear  that  the  sender  intended  to  purchase  oil  to  resell  at  a 
profit ;  or  that  if  the  telegram  had  been  delivered  in  time  he  would  have 
resold  at  the  advance,  or  that  he  could  have  resold  at  a  profit  on  any  sub- 
sequent day. 

Held,  that  nominal  damages  only  could  be  recovered. 

Gases  of  this  series  cited  in  opinion :  MarmQe  v.  W.  U,  Tel.  Co.,  voL  1, 
p.  92;  Thompsonv.  W.  U.  Tel.  Co.,  voL  1,  p.  773;  2\cm€r  v.  Hawkeffe 
TeL  Co.,  vol.  1,  p.  308. 

Action  for  damages  for  delay  in  deliTery  of  a  tel^pram^ 
due  to  negligent  omission  to  transmit  the  name  of  the 
addressee.  It  was  brought  in  the  Circuit  Court  of 
Polk  county,  Iowa ;  removed  by  the  defendant,  on  the 
ground  of  citizenship,  to  the  United  States  Circuit  Court, 
S.  D.  Iowa ;  there  tried  by  the  court  without  a  jury,  and 
judgment  for  $1,800  awarded  plaintiflf. 

The  message  was  from  the  plaintiff  to  his  broker.  It  was 
written  upon  the  usual  blank,  and  was  as  follows  : 

"  11-9,  1888. 
«*To  Charles  T.  HaU,  Exchange,  Oil  City,  Pa.: 
**  Buy  ten  thousand  if  you  think  it  safe.  Wire  me.         Gbo.  F.  Hatj*." 

Tlie  cause  was  brought  to  the  Supreme  Court  upon  a 
certificate  of  division  of  opinion  ui)on  six  points,  only  one 
of  which  was  considered,  to  wit : 
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"  4tlL  Admitting  the  liability  of  defendant  to  resi)ond  in 
damages  beyond  the  sum  paid  for  forwarding  the  message, 
what  rule  is  to  goyem  in  ascertaining  the  same  ?  Are  the 
damages  merely  nominal,  or  is  plaintiff  entitled  to  the  dif- 
ference in  value  of  the  oil  at  the  time  it  would  have  been 
purchased  for  plaintiff  had  the  message  been  properly  for- 
warded and  the  value  at  the  time  it  could  have  been 
purchased  after  the  actual  delivery  of  the  message  to  Charles 
T.  Hall,  at  Oil  City,  Pa.,  it  being  admitted  that  he  did  not 
make  the  purchase  for  the  reason  that,  in  his  judgment,  the 
price  on  the  morning  of  November  10th,  1882,  was  too  high 
to  justify  purchasing?" 

Furthos  facts  sufficiently  appear  in  the  opinion. 

Wager  Swayne  and  Rush  Taggart^  for  plaintiff  in  error. 

Charles  A.  ClarJc^  Crom.  Bowen  and  Whiting  8.  ClarJc^ 
for  defendant  in  error. 

Opinion  of  the  court  by  Matthews,  J. : 

The  view  we  take  of  this  case  requires  us,  in  answer  to 
the  fourth  question  certified,  to  say  that,  in  the  circum- 
stances disclosed  by  the  record,  the  plaintiff  was  entitled 
only  to  recover  nominal  damages,  and  not  the  difference  in 
value  of  the  oil  if  it  had  been  purchased  on  the  day  when 
the  message  ought  to  have  been  delivered  and  the  market 
price  to  which  it  had  risen  on  the  next  day.  As  the 
judgment  was  rendered  in  his  favor  for  the  latter  sum,  it 
must  be  reversed  on  that  account,  and,  upon  the  facts  found 
by  the  court,  judgment  rendered  for  nominal  damages  only, 
which  finally  disposes  of  the  litigation.  It,  therefore, 
becomes  unnecessary  to  consider  or  decide  any  of  the  other 
questions  certified  to  us. 

It  is  found  as  a  fact  that  if  the  dispatch  upon  its  first 
receipt  at  Oil  City  had  been  promptly  delivered  to  Charles 
T.  Hall,  to  whom  it  was  addressed,  he  would  by  twelve 
o'  clock  on  that  day  have  purchased  ten  thousand  barrels  of 
oil  at  the  market  price  of  $1.17  per  barrel  on  the  plaintiff's 
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account.  He  was  unable  to  do  so  in  consequence  of  the 
delay  in  the  delivery  of  the  message.  On  the  next  day  the 
price  had  advanced  to  $1.35  j)er  barrel,  and  no  purchase 
was  made  because  Charles  T.  Hall,  to  whom  the  message 
was  addressed,  did  not  deem  it  advisable  to  do  so,  the  order 
being  conditional  on  his  opinion  as  to  the  expediency  of 
executing  it.  If  the  order  had  been  executed  on  the  day 
when  the  message  should  have  been  delivered,  there  is 
nothing  in  the  record  to  show  whether  the  oil  purchased 
would  have  been  sold  on  the  plaintiff  s  account  on  the  next 
day  or  not ;  or  that  it  was  to  be  bought  for  resale.  There 
was  no  order  to  sell  it,  and  whether  or  not  the  plaintiff 
would  or  would  not  have  sold  it  is  altogether  uncertain. 
If  he  had  not  done  so,  but  had  continued  to  hold  the  oil 
bought,  there  is  also  nothing  in  the  record  to  show  whether^ 
up  to  the  time  of  the  bringing  of  this  action,  he  would  or 
would  not  have  made  a  profit  or  suffered  a  loss,  for  it  is 
not  disclosed  in  the  record  whether  during  that  period 
the  price  of  oil  advanced  or  receded  from  the  price  at  the 
date  of  the  intended  purchase.  The  only  theory,  then, 
on  which  the  plaintiff  could  show  actual  damage  or  loss 
is  on  the  supposition  that,  if  he  had  bought  on  the  0th 
of  November,  he  might  and  would  have  sold  on  the  10th. 
It  is  the  difference  between  the  prices  on  those  two  days 
which  was  in  fact  allowed  as  the  measure  of  his  loss. 

It  is  clear  that  in  point  of  fact  the  plaintiff  has  not 
suffered  any  actual  loss.  No  transaction  was  in  fact  made, 
and  there  being  neither  a  purchase  nor  a  sale,  there  was 
no  actual  difference  between  the  sums  paid  and  the  sums 
received  in  consequence  of  it,  which  could  be  set  down  in 
a  profit  and  loss  account.  All  that  can  be  said  to  have 
been  lost  was  the  opportunity  of  buying  on  November 
9th,  and  of  making  a  profit  by  selling  on  the  lOth,  the 
sale  on  that  day  being  purely  contingent,  without  any- 
thing in  the  case  to  show  that  it  was  even  probable  or 
intended,  much  less  that  it  would  certainly  have  taken 
place. 
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It  has  been  well  settled  since  the  decision  in  Masterton 
V.  The  Mayor  of  BrooJclyn,  7  Hill,  61,  that  a  plaintiff  may 
rightfully  recover  a  loss  of  profits  as  •  a  part  of  the  dam- 
ages for  breach  of  a  special  contract,  but  in  such  a  case 
the  profits  to  be  recovered  must  be  such  as  would  have 
accrued  and  grown  out  of  the  contract  itself  as  the  direct 
and  immediate  result  of  its  fulfilment.  In  the  language 
of  the  Supreme  Judicial  Court  of  Massachusetts  in  Fox  v. 
Harding^  7  Gush.  616 :  **  These  are  part  and  parcel  of  the 
contract  itself,  and  must  have  been  in  the  contemplation  of 
the  parties  when  the  agreement  was  entered  into.  But  if 
they  are  such  as  would  have  been  realized  by  the  party 
from  other  independent  and  collateral  undertakings, 
although  entered  into  in  consequence  and  on  the  faith  of 
the  principal  contract,  then  they  are  too  uncertain  and 
remote  to  be  taken  into  consideration  as  a  part  of  the  dam- 
ages occasioned  by  the  breach  of  the  contract  in  suit.'* 
(p.  522.)  This  rule  was  applied  by  this  court  in  the  case  of 
The  Philddelphia^  Wilmington  &  Baltimore  Railroad 
V  Bernard,  13  How.  307.  In  Oriffi^n  v.  CoUer^  16  N.  Y. 
489,  the  rule  was  stated  to  be  that  ' '  the  damages  must  be 
such  as  may  fairly  be  supposed  to  have  entered  into  the 
contemplation  of  the  parties  when  they  made  the  contract ; 
that  is,  they  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation ;  and  they  must  be  certain  both  in 
their  nature  and  in  respect  to  the  cause  from  which  they 
proceed.  The  familiar  rules  on  this  subject  are  all  subordi- 
nate to  these.  For  instance,  that  the  damages  must  flow 
directly  and  naturally  from  the  breach  of  contract,  is  a 
mere  mode  of  expressing  the  first ;  and  that  they  must  be 
not  the  remote  but  proximate  consequence  of  such  breach, 
and  must  not  be  speculative  or  contingent,  are  different 
modifications  of  the  last"  (p.  495.) 

In  Booth  V.  Spuyten  Duyvil  Boiling  Mill  Co.,  60  N.  Y. 
487,  the  rule  was  stated  to  be  that  "the  damages  for  which 
a  party  may  recover  for  a  breach  of  a  contract  are  such  as 
ordinarily  and  naturally  flow  from  the  non-performance. 
They  must  be  proximate  and  certain,  or  capable  of  certain 
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ascertaiiunent  and  not  remote,  Bpecnlative  or  contingent " 
(p.  492.)  In  White  Y.MiUer,  71  N.  Y.  118,  133,  it  was  said : 
''Gains  prevented,  as  well  as  losses  sustained,  may  be 
recovered  as  damages  for  a  breach  of  contract^  wb^i  they 
can  be  rendered  reasonably  certain  by  evidence,  and  have 
naturally  resulted  from  the  breach." 

In  cases  of  executory  contracts  for  the  purchase  or  sale  of 
personal  property  ordinarily,  the  proper  measure  of  dam- 
ages is  the  difference  between  the  contract  price  and  the 
market  price  of  the  goods  at  the  time  when  the  contract  is 
broken.  This  rule  may  be  varied  according  to  the  principles 
established  in  HadleyY.  BaxeruLale^  9  Exch.  341  (S.  C,  23 
L.  J.  Ex.  179),  where  the  contract  is  made  in  view  of  sx)ecial 
circumstances  in  contemplation  of  both  parties.  That  well- 
known  case,  it  will  be  remembered,  was  an  action  against 
a  carrier  to  recover  damages  occasioned  by  delay  in  the 
delivery  of  an  article,  by  reason  of  which  special  injury 
was  alleged.  In  the  application  of  the  rule  to  similar 
cases,  where  there  has  been  delay  in  delivering  by  a  carrier 
which  amounts  to  a  breach  of  contract,  the  plaintiff  is  not 
always  entitled  to  recover  the  full  amount  of  the  damage 
actually  sustained ;  prima  facie  the  damages  which  he  is 
entitled  to  recover  would  be  the  difference  in  the  value  of 
the  goods  at  the  place  of  destination  at  the  time  they  ought 
to  have  been  delivered  and  their  value  at  the  time  wh^i 
they  are  in  fact  delivered.  Horn  v.  Midland  HaiZtoay 
Co.y  L.  R.,  8  C.  P.  131 ;  Cutting  v.  Grand  Trunk  Hailtoay 
Co.y  13  Allen,  381.  Any  loss  above  this  difference  sus- 
tained by  the  plaintiff,  not  arising  directly  from  the  delay, 
but  collaterally  by  reason  of  special  circumstances,  can  be 
recovered  only  on  the  ground  that  these  sx>ecial  circum- 
stances, being  in  view  of  both  parties  to  the  contract,  con- 
stituted its  basis.  Simpson  v.  London  <fe  Northwestern 
Railway  Co.,  1  Q.  B.  D.  274.  So  the  loss  of  a  market  may 
be  made  an  element  of  damages  against  a  carrier  for  delay 
in  delivery,  where  it  was  understood,  either  expressly  or 
from  the  circumstances  of  the  case,  that  the  object  of 
delivery  was  to  get  the  benefit  of  the  market.    PicJ^ord  v. 
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Or  and  Junction  Bailway  Co.,  12  M.  &  W.  766.     In  WiU 

son  V.  Lancashire  &  TorJcshire  Railway  Co.,  9  C.  B.  N.  S. 
6S3y  the  plaintifl  was  held  entitled  to  recover  for  the 
deterioration  in  the  marketable  value  of  the  cloth  by  rea- 
son of  delay  in  the  delivery,  whereby  the  season  for 
mannfactoring  it  into  caps,  for  which  it  was  intended,  wa« 
lost. 

The  same  rule,  by  analogy,  has  been  applied  in  actions 
against  telegraph  companies  for  delay  in  the  delivery  of 
messages,  whereby  there  has  been  a  loss  of  a  bargain  or  a 
market.  Such  was  the  case  of  United  States  Telegraph  Co, 
V.  Wenger,  66  Penn.  St.  262.  There  the  message  ordered  a 
purchase  of  stock,  which  advanced  in  price  between  the 
time  the  message  should  have  arrived  and  the  time  when  it 
was  purchased  under  another  order,  and  the  advance  was 
held  to  be  the  measure  of  damages.  There  was  an  actual 
loss,  because  there  was  an  actual  purchase  at  a  higher  price 
than  the  party  would  have  been  compelled  to  pay  if  the 
message  had  been  promptly  delivered,  and  the  circum* 
43tances  were  such  as  to  constitute  notice  to  the  company  of 
the  necessity  for  prompt  delivery.  The  rule  was  similarly 
applied  in  Squire  v.  Western  Union  Telegraph  Co.,  98 
Mass.  232.  There  the  defendant  negligently  delayed  the 
delivery  of  a  message  accepting  an  offer  to  sell  certain 
goods  at  a  certain  place,  for  a  certain  price,  whereby  the 
plaintiff  lost  the  bargain,  which  would  have  been  closed  by 
a  prompt  delivery  of  the  message.  It  was  held  that  the 
plaintiff  was  entitled  to  recover,  as  compensation  for  his 
loss,  the  amount  of  the  difference  between  the  price  which 
he  agreed  to  pay  for  the  merchandise  by  the  message,  which 
if  it  had  been  duly  delivered  would  have  closed  the  con- 
tract, and  the  sum  which  he  would  have  been  compelled  to 
pay  at  the  same  place  in  order,  by  the  use  of  due  diligence, 
to  have  purchased  a  like  quality  and  quantity  of  the  same 
species  of  merchandise.  There  the  direct  consequence  an4 
result  of  the  delay  in  the  transmission  of  the  message 
was  the  loss  of  a  contract,  which,  if  the  message  had 
been    duly   delivered,    would    by    that    act   have   been 
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completed.  The  loss  of  the  contract  was,  therefore, 
the  direct  result  of  the  defendant's  negligence,  and  the 
value  of  that  contract  consisted  in  the  difference  between 
the  contract  price  and  the  market  price  of  its  subject-matter 
at  the  time  and  place  when  and  where  it  would  have  been 
made.  The  case  of  TVue  v.  InternationaJ'  Telegraph  Co.^ 
60  Maine,  9,  can  not  be  distinguished  in  its  circumstances 
from  the  case  in  08  Mass.  232,  and  was  governed  in  its  deci- 
sion by  the  same  rule.  The  case  of  ManvtUe  w*  Telegraph 
Co;  37  Iowa,  214,  220,  and  of  Tlwmpsan  T.  Telegraph 
Co.,  64  Wisconsin,  631,  were  instances  of  the  application 
of  the  same  rule  to  similar  circumstances,  the  difference 
being  merely  that  in  these  the  damage  consisted  in  the  loss 
of  a  sale  instead  of  a  purchase  of  proi)erty,  which  was  pre- 
vented by  the  negligence  of  the  defendant  in  the  delivery 
of  the  messages.  In  these  cases  the  plaintiffs  were  held  to 
be  entitled  to  recover  the  losses  in  the  market  value  of  the 
property  occasioned,  which  occurred  during  the  delay. 

Of  course,  where  the  negligence  of  the  telegraph  com- 
pany consists,  not  in  delaying  the  transmission  of  the  mes- 
sage, but  in  transmitting  a  message  erroneously,  so  as  to 
mislead  the  party  to  whom  it  is  addressed,  and  on  the  faith 
of  which  he  acts  in  the  purchase  or  sale  of  property,  the 
actual  loss  based  upon  changes  in  market  value  is  clearly 
within  the  rule  for  estimating  damages.  Of  this  class 
examples  are  to  be  found  in  the  cases  of  Tamer  ▼•  Hawh- 
eye  Telegraph  Company ,  41  Iowa,  458,  and  Rittenhon^e 
V.  Independent  Line  of  Telegraphy  44  N.  Y.  263  ;  but  these 
have  no  application  to  the  circumstances  of  the  present 
case.  Here  the  plaintiff  did  not  purchase  the  oil  ordered 
after  the  date  when  the  message  should  have  been  deliv- 
ered, and  therefore  was  not  required  to  pay,  and  did  not 
pay,  any  advance  upon  the  market  price  prevailing  at  the  date 
of  the  order ;  neither  does  it  appear  that  it  was  the  pur- 
pose or  intention  of  the  sender  of  the  message  to  purchase 
the  oil  in  the  expectation  of  profits  to  be  derived  from 
an  immediate  resale.  If  the  order  had  been  promptly 
delivered  on  the  day  it  was  sent,  and  had  been  executed  on 
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that  day,  it  is  not  found  that  he  would  have  resold  the  next 
day  at  the  advance,  nor  that  he  could  have  resold  at  a  profit 
at  any  subsequent  day.  The  only  damage,  therefore;  for 
which  he  is  entitled  to  recover  is  the  cost  of  transmitting 
the  delayed  message. 

The  judgTnent  is  accordingly  reversed^  and  the  cause 
remanded,  with  directions  to  enter  a  Judgment /or  the 
plaintiff  for  that  sum  merely. 


Note. — See  Index  to  this  and  to  previous  Tolvme,  title  "  Damages." 
In  addition  to  this  and  the  three  preceding,  see  {the  following  cases  ia 

vol.  1,  decided  by  Federal  courts,  upon  the  subject  of  the  liability  of  tele^ 

graph  companies  as  carriers  of  messages :  J(yM%  ▼•  W.  U.  Tel,  Co.,  p.  561 ; 

Abraham  v.  W.  U,  Tel.  Co.,  p.  728 ;  Behm  v.  W.  U.  Tel.  Co.,  p.  866, 

note ;  White  y.  W.  U.  Tel.  Co.,^.  858,  note. 
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Memoranda  of  oases  not  selected  for  reprinting  in  fall,  and  not  previa 
oosly  mentioned  in  notes. 

CONDBMNATION. 

Cfhieago  A  Atdheacn  Bridge  Co.  y.  Pacific  Mutual  TeL  Co.  Kansaa 
Supreme  Court,  Jan.,  1887.    86  Kan.  118. 

A  telegraph  company  cannot  institute  condemnation  proceedings  for 
a  right  oyer  a  bridge  between  Kansas  and  Missouri  without  first  filing 
the  acceptance  required  by  the  poet-roads  act  of  Congress. 

Pacific  Mutual  Tel.  Co.  y.  Chicago  A  Atchison  Bridge  Co,  Kansaa 
Supreme  Court,  Jan.,  1887.    86  Kan.  118. 

If  the  method  of  placing  wires  along  a  bridge  oyer  a  nayigable  stream, 
as  proposed  by  a  telegraph  company  in  its  petition  in  proceedings  for 
condemnation,  will  interfere  with  the  opening  of  the  draw  of  the  bridge 
and  so  obstruct  nayigatlon,  the  owner  of  the  bridge  is  entitled  to  an 
injunction  restraining  such  proceedings,  and  the  telegraph  company 
cannot  ayoid  it  by  then  changing  its  plans. 

Contract  bt  telegraph. 

Little  y.  Dougherty,    Colorado  Supreme  Court,  Dec.,  1887.    11  Col.  108. 

Defendant  telegraphed,  *'  will  you  accept  [meaning  employment]  on 
two  years'  guaranty  at  $1,400  ?  "  Plaintiff  answered  that  he  accepted  and 
would  be  on  hand  to  commence  January  10th. 

Defendant  replied,  "  I  will  accept  you  Jan.  10th.  Bring  all  the  point- 
ers possible."  Held,  contract  in  writing  for  two  years,  good  under  the 
statute  of  firauds. 

Perry  y.  Mt.  Hope  Iron  Co,  Bhode  Island  Supreme  Court,  July  24, 
1886.    6AtL  R632. 

(Extract  from  head-note.)  A  telegram  accepting  an  offer,  if  sent 
within  the  time  agreed  upon,  completes  the  contract.  The  time  of  tele- 
graphing is  the  time  the  contract  was  closed,  and,  when  sent  from  one 
State  to  another,  the  State  from  which  it  was  sent  determines  the  place 
of  the  contract. 

Culver  et  al,  y.  Warren,  Kansaa  Supreme  Court,  April  8,  1887.  la 
Pac.  R.  577. 
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EVIDENCB. —  CONVEBSATION  OVER  TKLEPHONS. 

Olobe  Printing  Company  y.  FredStafU,  Bt.  Louis,  Mo.,  Court  of 
Appeals,  Nov.  23,  1886.    23  Mo.  App.  451. 

The  telephone  has  oome  into  such  common  use  that  the  courts  may 
properly  take  Judicial  cognizance  of  the  general  manner  and  extent  to 
which  it  is  used  by  the  business  community. 

A  witness  testified  that  he  called  up  the  central  telephone  ofDoe, 
requested  to  be  connected  with  the  defendant's  place  of  business,  asked 
the  person  who  responded  if  he  was  the  defendant,  was  answered  in  the 
affirmative,  and  a  conversation  ensued. 

Witness  did  not  know  the  defendant,  nor  his  voice.  Held,  that  the 
Witness  was  properly  permitted  to  testify  to  the  converBation. 

WoJfe  et  al  v.  Miaaouri  Paeifie  BaUtoay  Co.  Missouri  Supreme  Court, 
March  4, 1889.    97  Mo.  478. 

A  question  arose  incidentally  at  the  trial  upon  the  admission  in  evi- 
dence of  a  conversation  held  through  the  telephone  between  some  one 
at  the  instrument  in  plaintifi's  private  office  and  the  witness.  It  was 
admitted,  though  the  witness  did  not  identify  the  voice  of  the  speaker 
as  that  of  either  of  the  plaintiff's  or  their  clerk.  The  courts  of  Justice  do 
not  ignore  the  great  improvement  in  the  means  of  intercommunication 
which  the  telephone  has  made.  Its  nature,  operation,  and  (Nrdinary 
uses  are  facts  of  general  scientific  knowledge,  of  which  the  courts 
will  take  Judicial  notice  as  part  of  public  contemporary  history. 
When  a  person  places  himself  in  connection  with  a  telephone 
system  through  an  instrument  in  his  office,  he  thereby  invites  couuuu- 
nication  in  relation  to  his  business  through  that  channel.  Conversa- 
tions so  held  are  as  admissible  in  evidence  as  personal  interviews  by  a 
customer  with  an  unknown  clerk  in  charge  of  an  ordinary  shop  would 
be  in  relation  to  the  business  there  carried  on.  The  fact  that  tlie  voice 
at  the  telet)hone  was  not  identified  does  not  render  the  conversation 
inadmissible.  The  ruling  here  announced  is  intended  to  determine 
merely  the  admissibility  of  such  conversations  in  such  circumstances, 
but  not  the  efTect  of  such  evidence  after  its  admission.  It  may  be 
entitled,  in  each  instance,  to  much  or  little  weight  in  the  estimation  of 
the  triers  of  fact,  according  to  their  views  of  its  credibility,  and  of  the 
other  testimony  in  support  or  in  contradiction  of  It.  Finding  none  oi 
the  assignments  of  error  well  taken,  we  affirm  the  Judgment,  all  con* 
curring. 

Evidence  as  to  telephone  service. 

The  StatCy  Samuel  R.  Rumaey^  pros,  v.  The  N.  Y.  <St  N,  J.  Teleph,  Co. 
New  Jersey  Supreme  Court,  Feb.  17.  1887.    49  N.  J.  L.  8:2. 

In  an  action  brought  to  recover  for  the  rent  and  services  of  a  telephone 
it  appeared  that  the  number  of  each  service  was  entered,  at  the  time, 
Upon  a  slip,  and  these  slips  were  sent  to  the  main  office,  where  the 
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gross  number  of  calls  for  each  month  was  entered  in  a  book,  and  the 
slips  were  afterwards  destroyed.  Held,  that  the  book  was  not  admis- 
sible in  evidence. 

EYIDENCE,  USB  OF  TELtBORAMS  AS. 

MeCormick  db  RicharcUon  v.  Joseph  db  Anderson,  Alabama  Supreme 
Court,  Dec,  1887. 

Oral  evidence  of  the  contents  of  a  telegram  caimot  be  received  until 
the  non-production  of  the  original  has  been  accounted  for. 

Riordan  v.  Ouggerty.  Iowa  Supreme  Court,  Sept.  4, 1888.  74  Iowa  688. 
It  appearing  by  uncontradicted  evidence,  that  a  telegraph  company 
customarily  destroyed  original  telegrams  after  six  months,  and  that 
the  original  of  the  one  in  question  could  not  be  found,  held,  that  suffi- 
cient foundation  was  laid  for  the  introduction  of  a  copy,  without  proving 
the  company's  rule  requiring  originals  to  be  destroyed. 

Flint  V.  Kennedy.  U.  S.  Cir.  Ct.,  S.  D.  N.  Y.,  Feb.  13, 1888.  83  Fed^ 
R820. 

In  an  action  for  the  price  of  goods  sold  and  delivered,  the  plaintiff's-. 

agent  testified  that  he  received  defendant's  order  by  telegram.     The 

telegraph  company  had   destroyed  all  memoranda  in  its  possession.. 

concerning  telegrams  of  the  date  in  question,  and  the  plaintiff  had  not. 

preserved  the  original  telegram  received  by  him.     HeZd,  that  secondary 

evidence  of  the  contents  of  the  telegram  was  admissible,  though  direct, 

proof  of  the  sending  could  not  be  given. 

Terre  Haute  <Sb  L  R,  Co.  v.  StockweU.  Indiana  Supreme  Court,  March 
16,1889.    20N.  E.  B.  650. 

It  not  being  shown  that  a  telegram  was  reduced  to  writing,  either 
when  sent  or  when  received,  parol  evidence  of  its  contents  may  be 
admitted. 

Anhauaer  Buech  Brewing  Co.  v.  Hutmacher.  Illinois  Supreme  Court, 
April  5, 1889.    21  N.  E.  B.  626. 

(Extract  from  head-note.)  As  between  the  sender  and  receiver  ct  a 
telegram,  the  written  message  which  is  delivered  to  the  receiver  is  the 
original,  and  is  primary  evidence,  when  the  sender  has  taken  the 
initiative  in  using  the  telegraph,  and  there  is  no  evidence  ol  error  in 
transmission. 

State  of  Nevada  v.  Joseph  F.  Espinozei.  Nevada  Supreme  Court, 
October,  1888.    20  Nevada  209. 

Upon  a  trial  for  larceny  of  a  horse,  a  telegram  sent  by  the  defendant, 
soon  after  he  left  the  place  of  the  larceny,  in  which  he  offered  horses 
for  sale,  is  admissible  as  showing  a  desire  to  dispose  of  the  stolei^ 
property. 

VOL.  II — 56. 
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Cheiter  v.  State.  Texas  Court  of  Appeals,  June  11, 1887.  6  B.  W. 
R.  125. 

A  telegram  received  by  an  accused  person  cannot  be  received  in  evi- 
dence  against  him,  since  its  admission  'would  contravene  his  constita-' 
tional  right  to  be  confronted  with  the  witnesses  against  him. 

The  contents  of  telegrams  sent  by  him  or  at  his  instance  cannot  be 
received  against  him  until  failure  to  produce  the  originals  is  aoooanted 
for. 

Jmmic  WeU  et  al,  v.  Joseph  Schtoartz,  Kansas  City,  Mo.,  Court  of 
Appeals,  April  6, 1886.    4  West.  R.  772. 

Under  a  statute  which  provides  that  false  representations  of  financial 
credit  and  solvency,  to  be  actionable,  must  be  in  writing,  telegrains 
containing  such  alleged  representations  are  not  admissible. 

Poles  and  wmES.—  Lbqiblativb  ajscd  MUNiciPAii  cx>irrBOL  of. 

New  Orleans  Ocu  Light  Co,  v.  Hart.  Liouisiana  Supreme  Court,  May  7, 
1888.    40  La.  An.  474. 

The  following  remarks  were  made  by  the  court,  being,  however,  cbiter 
as  to  the  case  under  consideration. 

*'  The  subjects  upon  which  the  State  may  act  are  almost  infinite,  yet, 
in  its  regulations  with  respect  to  all  of  them,  there  is  this  necessary 
limitation  :  that  the  State  does  not  encroach  upon  the  free  exercise  of 
the  power  vested  in  Congress  by  the  constitution.  Within  that  limita- 
tion, it  may  undoubtedly  make  all  necessary  provisions  with  respect  to 
the  buildings,  poles,  and  wires  of  telegraph  companies  in  its  jurisdiction 
which  the  comfort  and  convenience  of  the  community  may  require. 
Telegraph  Co.  v.  Pendleton,  122  U.  B.  859,  7  Sup.  Ct.  Bep.  1126.  A  similar 
question  having  been  presented  to  the  United  States  Circuit  Court  in 
Cliicago,  111.,  the  learned  court  held  that  it  is  entirely  competent  for  the 
city  authorities,  unless  they  are  bound  by  some  absolute  contract  per- 
mitting the  poles  and  wires  to  stand  as  they  are,  to  have  them  removed, 
and  put  an  end  to  such  unsightly  obstructions  as  those  poles  and  wires 
are  in  the  streets.  There  must  be  a  power  somewhere  to  cause  them 
to  be  removed,  and  to  regulate  and  control  the  manner  in  which  tele- 
graph lines  shall  enter  or  pass  through  the  city.  Telegraph  Co,  v.  Chicago, 
16  Fed.  Rep.  309." 

POLBS  AND  WIRES  AS  FBOPEBTT. 

Boston  Safe  Deposit  A  Trust  Co,  v.  Bankers'  and  MerchanU^  TA,  Co.  et 
at.    U.  S.  Cir.  Ct.,  S.  D.  N.  Y.,  Sept.  17, 1888.    36  Fed.  R.  288. 

In  a  contract  for  amalgamation  of  two  telegraph  companies,  held 
(quoting  from  head-note)  ''that  the  strung  wires  did  not  become  part  of 
the  realty  by  annexation,  because  the  two  companies  had  agreed  in 
effect  that  they  should  remain  personalty  ;  and  that  it  was  competent 
for  the  two  companies  by  such  an  agreement  to  determine  the  character 
of  the  property  annexed,  as  against  an  existing  mortgage." 
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Telephomb  oompant.— Relation  of  parent  to  local. 

United  States  v.  American  Bell  Tdeph.  Co.  U.  S.  Cir.  Ct,  So.  Diet, 
Ohio  £.  D.,  Nov.,  1888.    20  Fed.  B.  17. 

QuesUoa  of  proper  Bervioe  of  prooe8& 

(Extracts  from  head-note.)  Th«  contracts  between  the  American  Bell 
Teleph.  Co.  and  the  local  corporations  create  the  relation  of  licensor  and 
lessor  on  the  one  hand,  and  licensee  and  lessee  on  the  other,  and  not  a 
relation  of  agency. 

Transactions  such  as  the  American  Bell  Teleph.  Co.  has  with  its 
licensee  corporations  of  Ohio,  at  its  place  of  business  in  Boston  and  not 
elsewhere,  are  not  the  carrying  on  of  business  by  it  in  Ohio,  nor  are  such 
licensee  ooiporations  its  managing  agents. 
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PAQl. 

Abnttin^  owner*    (See  "  Poles  and  wires  in  streets :  rights  of 
abutting  owners/*) 

Aetion   w^gsdnmt  telegraph   eompajiy  Ibr  em>r»   Acm,  In 
transmlMdon,  who  may  maintain.    (See  "  Receiver  or  Addressee.*') 
Principal  may  recover  damages  for  delay  of  telegram  upon 
his  business,  delivered  by  one  of  bis  agents  for  transnd»- 
sion  to  another. 

Harkness  v.  W.  U.  Tel.  CJo.  (Iowa) 571 

In  a  given  case,  held  no  privity,  the  sender  acting  not  as 
agent  of  plain tlfiT,  but  as  a  merchant. 

Deslottesv.  B.  &  O.  Tel.  Ck).  (La.) 096 

Lies  in  behalf  of  person  for  whose  benefit  telegram 
presented  for  transmission,  and  who  paid  the  charges ; 
and  immaterial  whether  or  not  operator  knew  sender 
was  his  agent. 

Western  Union  TeL  Ck>.  ▼.  Bioesche  (Tex.) 815 

For  sx>ecial  damages  accrued  under  former  Indiana  tele- 
graph statute  to  person  in  whose  behalf  telegram  pre- 
sented for  transmission,  though  neither  sender  nor 
addressee. 

Western  Union  Tel.  Co.  v.  McKibben  (Ind.) 625 

Hadley  V.  W.  U.Tel.  Co.  (Ind.) 548 

Sender  of  message  containing  commercial  offer  or  accept- 
ance is  bound  to  receiver  by  terms  of  message  as  deliv- 
ered to  latter;  and  has  action  against  telegraph  com- 
pany, in  case  of  loss  sustained  by  error  in  transmission. 

Ayer  v.  W.  U.  TeL  Co.  (Maine) 601 

But  see  Pepper  V.  W.  U.  Tel.  Co.  (Tenn.) 766 

AdmUialonfl,  declarations  and  aeta  of  agents  or  serraats  of 
telegpraph  companies. 

Declarations  not  competent  against  company,  unless  part 
of  res  gestcB. 

W.  U.  Tel.  Co.  V.  Way  (Ala.) 405 

See  International  &  Gt.  N.  R.  Co.  v.  Teleph..&  Tel.  Co. 

(Tex.) .' 879,  note. 

(885) 
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Telegraph  company  not  agent  of  sender  of  dispatch,  so 
that  receiver  can  hold  him  to  terms  as  erroneously  trans- 
mitted. 

Pepper  ▼.  W.  U.  TeL  Co.  (Tenn.) 756 

CotOra,  in  effect  at  least. 

Ayer  v.  W.  U.  Tel.  Ck).  (Maine.) 601 


tal«pntph  atatnta. 

Justice  of  the  peace  has  no  jurisdiction  of  action  for 
penalty. 

Baltimore  &  Ohio  Tel.  Co.  ▼.  Lovejoy  (Ark.) 477 

Statute  of  1885  forbids  only  "  discrimination  as  to  charges 
or  promptness,"  and  repeals  former  statute. 

Frauenthal  V.  W.  U.Tel.  Co.  (Ark.) 479 

Baltimore  &  Ohio  Tel.  Co.  ▼  State  (Ark.) 481,  note. 

We8t4^rn  Union  Tel.  Qq.  t.  Sloan  (Ark.) 481,  note. 

Statute  limiting  time  to  present  claims  does  not  indude 
those  for  penalty. 

Western  Union  Tel.  Co.  ▼.  Ck>bbe(Ark.) 474 

Btt'dan  <»f  firoof  la  actioaa  bronchi  to  ohairipe  totag^rmpli 
MMBpaAiea  fbr  error»  delajTt  4bc.f  In  trajumilssloa* 

Fact  of  error,  delay,  &c.,  in  transmission,  prima  pMeU 
sufficient  proof  of  n^ligence. 

Blsey  ▼.  Postal  Tel.  Co.  (N,  Y.) 674 

Fowler  v.  W.  U.  Tel.  Co  (Maine) 607 

Western  Union  Tel.  Co.  v.  Richman  (Fa.) 710 

This  is  rebutted,  however,  by  proof  that  fiedlure  due  to 
cause  against  which  company  had  protected  itself  by 
valid  stipulation. 

Fowler  v.  W.  U.  Tel.  Co.  (Maine) 607 

Burden  on  telegpraph  company  to  show  that  delay  was  due 
to  cause  beyond  its  control. 

Harkness  v,  W.  U.  Tel.  Co.  (Iowa) 671 

Same  of  error. 

Western  Union  Tel.  Co.  v.  Du  Bois  (Bl.) 499 

Burden  on  person  injured  to  show  that  mistake  in  unre- 
peated  message  occurred  by  negligence  of  company  and 
not  by  uncontrollable  cause. 

Akin  V.  W.  U.  Tel.  Co.  (Iowa) ^.  566 
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Burden  on  person  injured  to  show  that  foilure  of  message 
trausmitted  to  reach  its  destination  was  due  to  gross 
negligence  or  wilful  misconduct. 

Kiley  v.  W.  U.  Tel.  Co.  (N.  Y.) 660 

Burden  on  company  to  show  default  due  to  lack  of  expla- 
nation to  operator. 

Western  Union  TeL  Co.  v.  Hyer(Fla.) 484 

Burden  on  plaintiff  to  show  that  he  was  "sender"  so  as  to 
he  entitled  to  statutory  penalty  in  Indiana. 

Western  Union  Tel.  Co.  v.  Brown  (Ind.) 6C8 

Burden  on  company,  to  avoid  Indiana  penalty,  to  show 
residence  of  addressee  without  free  delivery  limit. 

Western  Union  Tel.  Co.  v.  Buskirk  (Ind.) 616 

Cipher  and  nnintellig^bla  diopatehes*      (See    ^*  DanMgesJ* 
See  Notes,  pp.  468,  492.) 

In  case  of  fiEkilure  to  deliver  at  all,  immaterial  that  mes- 
sage was  in  cipher. 

Western  Union  Tel.  Co.  v.  Du  Bois  (HL) 499 

Abhreviations  common  to  a  trade  and  known  to  com- 
pany's agent  not  cipher. 

Pepper  v.  W.  U.  Tel.  Co.  (Tenn.) 766 

Coademnailon.    (See  *'  Eminent  domain.*') 

Canneethkg  lines  of  tele§^aph« 

Stipulation  in  blank  making  company  agent  of  sender, 
without  liability,  to  forward  message  over  lines  of  any 
other  company,  when  necessary  to  reach  destination,  is 
valid,  and  protects  transmitting  company  in  case  of  de- 
fault of  connecting  company. 

Western  Union  TeL  Co.  v.  Munford  (Tenn.) 761 

ComstitutioiuLl  law. 

Indiana  statute  imposing  penalty  upon  telegraph  com- 
panies for  default  in  transmission  is,  as  to  extranstate 
messages,  in  violation  of  United  States  Constitution  and 
void. 

W.  U.  Tel.  Co.  V.  Pendleton  (U.  S.) 60 

State  cannot  tax  telegrams  which  in  any  part  of  their 
transit  pass  through  other  States. 

W.  U.  TeL  Co.  V.  Commonwealth  of  Pa.  (U.  S.) 88 
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State  cannot,  nor  can  it  authorize  municipal  corpora- 
tion to,  impose  license  tax  upon  teleg^ph  companies 
engaged  in  interstate  commerce. 

Leioup  V.  Port  of  Mobile  (U.  S.) •'9 

State  statute  limiting  telegraph  rates  is  not  invalid  so 
long  as  it  seeks  only  to  control  within  the  State. 

Cent.  Un.  Teleph  Ck>.  v.  State,  ex  rel.  Falley  (Ind.). ...  27 

State  tax  upon  receipts  of  a  telegraph  company,  the  part 
derived  from  interstate  conomeroe  being  returned  unsep- 
arated  from  that  upon  business  within  the  State,  is 
invalid  as  to  the  former  only. 

Ratterman  v.  W.  U.  Tel.  Go.  (U.  S.) d8 

State  tax  upon  property  of  telegraph  company  within  the 
State,  based  upon  proportion  of  length  of  its  lines  there 
to  entire  length  in  the  United  States,  not  forbidden  by 
United  States  Constitution. 

W.  U.  Tel.  Co.  V.  Attorney-General  (Mass.) 67 

New  York  subways  acts  not  in  violation  of  the  New  York 
State  Constitution  as  impairing  obligation  of  contracts, 
or  otherwise. 

People,  ex  rel.  Ac.  v.  Squire  (N.  Y.) 176 

U.  S.  nium.  Co.  V.  Hess  (N.  Y.) 187 

Nor  of  interstate  commerce  provisions  of  United  States 
Constitution. 

W.  U.  Tel.  Co.  V.  Mayor  of  New  York  (U.  S.) 196 

Contimet.    (See  ^' DiBeriminatian.") 

An  illegal  contract,  e.  (jr.,  re8i)ecting  **ftitures,"  or  the  loss 
or  gain  resulting  from  them,  no  basis  of  damages. 

Cothranv.  W.U.  Tel.  Co.(Ga.) 496 

Clause  in  contract  of  telegraph  company  with  broker,  for 
furnishing  "ticker,"  empowering  company  to  remove 
instrument  at  any  time  when,  in  its  Judgment,  the 
agreement  had  been  broken,  held,  unreasonable,  and  no 
defense  to  an  action  to  restrain  discontinuance  of  service. 

Smith  V.  Gtold  &  Stock  Tel.  Co.  et  al.  (N.  Y.) 878 

See  cases  in  "  General  Note  " 877,  878 

Ckiatributory  negpli^nce. 

Failure  of  sender  of  telegram  to  give  whole  name  of  street, 
held  to  be. 

Deslottes  V.  B.  &  O.  Tel.  Co.  (La.) 696 
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Interpreting  '*ober"  to  mean  "over,"  thus  making  non- 
sense of  message,  and  making  no  effort  to  learn  correct 
interpretation,  held  to  be. 

Nusbaum  V.  W.  U.  Tel.  CJo.  (Pa.) 706 

« 

Sender  chargeable  with,  for  act  of  addressee,  his  agent,  In 
acting  on  an  unintelligible  Jargon. 

Hart  V*  Direct  U.  S.  Cable  Co.  (N.  Y.) 684,  note. 


Damai^fl  SAd  measure  of  dmmmgmm  for  error*  Ac*  la  tnuie- 
mlaslon  of  teleflprame.    (See  Notes,  pp.  665,  750.) 

Must  be  such,  and  such  only,  as  may  be  presumed  to  have 
been  within  the  contemplation  of  the  parties  when  the 
message  was  presented  for  transmission. 

Cannon  v.  W.  U.  Tel.  CJo.  (N.  C.) 699 

Deslottes  v.  B.  &  O.  Tel.  Co.  (La.) 696 

McAllen  V.  W.  U.  Tel.  Co.  (Tex.) 786 

Western  Union  Tel.  Co.  v.  Brown  (Tex.) 812 

"  "       "     "    V.  Jmnp(Ky.) 878,  note. 

V.  Longwill  (N.  M.) 688 
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And  as  were  the  proximate  result  of  the  default. 

Frazer  V.  W.  U.  Tel.  Co.  (Ala.) 470 

Western  Union  Tel.  Co.  v.  Hyer  (Fla.) 484 

Company  liable  to  extent  of  actual  damage  sustained, 
where  importance  of  message  was  either  manifest  by  its 
own  words  or  made  so  by  explanation  to  operator  or 
other  agent. 

Bliss  V.  B.  &  0.  Tel.  Ck>.  (Mo.)    681 

Cutts  v.W.  U.  Tel.  Co.  (Wis.) .     848 

Loperv.  W.  U.Tel.  Co.  (Tex.) 7W 

Pepper  V.  W.  U.  Tel.  Co.  (Tenn.) 756 

Western  Union  Tel.  Co.  v.  Edsall  (Tex.) 828 

V.  Sheffield  (Tex.) 802 

V.  Simpson  (Tex.) 810 


II  II        II     II 

II  II        II      II 


Same,  though  message  in  cipher  and  contents  undisclosed  to 
operator. 

Western  Union  Tel.  Co.  v.  Way  (Ala.) 465 

Degree  of  negligence  immaterial. 

Western  Union  Tel.  Co.  v.  Broesche  (Tex.) 815 

In  given  cases,  language  of  telegram  held  to  sufficiently 
indicate  importance. 

Hadley  v.  W.  U.  Tel.  CJo.  (Ind.) 540 

Mowry  v.  W.  U.  Tel.  Co.  (N.  Y.) 879 
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Verbal  request  to  operator  to  send  cipher  dispatch  '*  before 
the  cotton  market  opened/'  held  not  sufficient  notice 
of  importance  of  baste  to  charge  company  with  conse- 
quence of  delay  of  unrepeated  message,  in  absence  of 
gross  nen^ligence. 

Cannon  v.  W.  U.  Tel.  Co.  (N.  C.) 

Telegram  in  language  '*  you  had  better  come  and  attend 
to  your  claim  at  once,''  sufficiently  indicates  urgency  to 
charge  the  company. 

Western  Union  Tel.  Ca  ▼.  Sheffield  (Tex.) 

No  defense  that  message  in  cipher,  or  words  unintelligi* 
ble  to  operator,  if  plainly  written  in  English  letters. 

Western  Union  Tel.  Co.  ▼.  Hyer  (Fla.). 48i 

Contra, 

Saunders  v.  Stewart  (Eng.) 468,  note. 

To  avail  itself  of  lack  of  explanation  to  operator,  com- 
pany must  show  default  thus  caused. 

Western  Union  Tel.  Co.  ▼.  Hyer(Fla.) 484 

In  case  of  breach  by  telegraph  company,  nominal  dam- 
ages at  least  must  be  awarded. 

Bodkin  T.  W.  U.  Tel.  Co.  (U.  S.) 887 

Unless  substantial  damage  proven,  nominal  only  can  be 
recovered. 

Cannon  v.  W.  U.  Tel.  Co.  (N.  C.) fM 

Cutts  V.  W.  U.  Tel.  Co.  (Wis.) 848 

Levy  V.  W.  U.  Tel.  Co.  (Mo.) 878,  note. 

Pegram  v.  W.  U.  Tel.  Co.  (N.  C.) 880 

Western  Union  Tel.  Co.  v.  Hall  (U.  S.) 868 

If  telegram  could  not  have  been  acted  upon,  even  if 
promptly  delivered,  no  recovery  can  be  had. 

Western  Union  Tel.  Co.  v.  Cooper  (Tex.) 7t» 

Company  not  chargeable  with  damages  based  upon  mere 
possible  opportunity  of  profit 

Clay  V.  W.  U.  Tel.  Co.  (Ga.) 498 

Damages  cannot  be  based  on  illegal  contracts,  e.  g., 
as  to  *'ftitures." 

Cothran  v.  W.  U.  Tel.  Co.  (Ga.) 488 

Facts  held  to  not  indicate  gross  negligence,  Ac.,  so  as  to 
entitle  sender  to  exemplary  damages. 

McAUen  v.  W.  U.  Tel.  Co.  (Tex.) 788 
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PAQE. 

Mental  suffering  held  proper  element  of  damages. 

Beasley  v.  W.  U.  Tel.  Co.  ^U.  S.) 867,  note, 

Loper  Y.  W.  U.  Tel.  Co.  (Tex.) 791 

Stuart  V.  W.  U.  Tel.  Co.  (Tex.) 771 

Western  Union  Tel.  Co.  v.  Broesche  (Tex.) 815 

•*      "    V.  Cooper  (Tex.) 7W 

"  **        "     "    V.  Simpson  (Tex.) 819 

Though  there  were  no  other  loss  except  price  of  trans- 
mission. 

Wadsworth  v.  W.  U.  Tel.  Co.  (Tenn.) 788 

Addressee  cannot  reoover  for  mental  distress  alone. 

Blakeney  V.  W.  U.  Tel.  Co.  (Ind.) 666,  note. 

Wife  cannot  recover  for  mental  distress  of  her  husband. 
Nor  parents  for  mental  suffering  due  to  death  of  child 
before  birth. 

Western  Union  Tel.  Co.  v.  Cooper  (Tex.) 796 

In  case  of  loss|  caused  by  rise  or  fall  of  value  during 
delay  in  transmission,  measure  is  amount  of  such  rise 
or  fall. 

Marrv.  W.  U.  Tel.  Co.  (Tenn.) 780 

Mowry  v.  W.  U.  Tel.  Co.  (N.  Y.) 679 

But  does  not  include  amount  of  rise  after  delivery. 

Marr  v.  W.  U.  Tel.  Co.  (Tenn.) 780 

In  case  of  loss  caused  by  erroneous  transmission  of  market 
or  offered  price,  is  diflbrence  between  actual  and  reported 
price. 

Ayer  v.  W.  U.  Tel.  Co.  (Maine) 601 

Western  Union  TeL  Co.  v.  Du  Bois  (Bl.) 499 

'•  '•        "     **    V.  Landis  (Pa.) 716 

In  case  of  lost  payment  for  services,  is  difference  between 
same  and  amount  actually  earned  during  the  time. 

Western  Union  Tel.  Co.  v.  Longwill  (N.  M.) 688 

Or  which  might  have  been  earoed  by  reasonable  dili- 
gence in  seeking  other  work  ;  (at  least,  a  charge  to  that 
effect  sufficiently  favorable  to  the  company). 

Western  Union  Tel.  Co.  v.  McEibben  (Ind.) 686 

Where  result  of  delay  was  loss  of  opportunity  to  obtain 
payment  of  claim,  measure  of  damages  is  amount  of 
debt  and  interest  and  cost  of  message. 

Western  Union  Tel.  Co.  v.  Sheffield  (Tex.) 809 
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In  case  of  lofls  caused  by  forwarding  goods  to  wrong 
place  pursuant  to  erroneous  telegram,  measure  is  differ- 
ence of  value  at  the  two  places. 

Western  Union  Tel.  Co.  v.  Reid(Ga.) 4M 

Where  agent  at  terminal  office,  failing  to  find  person  of 
same  name  as  addressee,  changed  the  name,  and  de- 
livered telegram  to  wrong  person,  whereby  perishable 
goods  were  lost,  damages  held  to  be  first  value  of  goods, 
and  second,  cost  of  shipment. 

Elsey  v.  Postal  Tel.  Co.  (N.  Y.) 874 

In  an  action  by  the  general  assignee  of  a  bank,  for  wilfiil 
withholding,  by  terminal  operator,  of  telegram  to  branch 
of  bank  announcing  its  assignment,  for  purpose  of  draw- 
ing money  of  himself  and  the  telegraph  company,  com- 
pany liable  for  all  money  paid  by  branch  bank  during 
the  withholding,  but  not  after  delivery. 

Stiles  V.  W.  U.  Tel.  Co.  (Arizona) 471 

Sender  bound  to  take  steps,  on  learning  of  error,  Ac,  to 
reduce  loss. 

Western  Union  Tel.  Co.  v.  Beid  (Oa.) 4M 

IMlTwry  of  tale^rnuB. 

Stipulation  as  to  unrepeated  messages  does  not  cover 
fidlure  to  deliver  after  transmission. 

Gulf,  C.  &S.  F.  Ry.  Co.  v.  Miller  (Tex.) 781 

Western  Union  Tel.  Co.  v.  Broesche  (T^.) 815 

DiMrimiiuhtloB.   (See  Notes,  pp.  881,  898,  406,  488.) 

A  telephone  company  is  a  public  servant,  and  cannot  dis- 
criminate against  any  person  within  its  drouit  and 
willing  to  abide  by  its  reasonable  regulations. 

People,  ex  rel.  Postal  TeL  Cable  Co.  v.  H.  R.  Teleph. 

Co.  (N.  Y.) 804 

Cent.  Un.  Teleph.  Co.  v.  Bradbury  (Ind.) 14 

"        "         "    V.  State,  ex  rel.  Falley  (Ind.). . .  JW 

Therefore,  contract  of  American  Bell  Telephone  Com- 
pany with  local  telephone  company,  providing  for  dis- 
crimination in  favor  of  or  against  certain  telegraph  com- 
panies, held  void. 

Bell  Teleph.  Co.  of  Phila.  v.  Commonwealth,  ex  reL 

B.  &0.  Tel.  Co.  (Pa.) 407 

Chesapeake  &  Pot.  Teleph.  Co.  v.  B.  &  O.  Tel.  Co. 

(Md.) 416 

Commercial  Union  Tel.  Co.  v.  N.  £.  Teleph.  Sc  Tel. 

Co.  (Vt.) 426 

State,  ex  rel.  B.  &  O.  Tel.  Ck>.  v.  BeU  Teleph.  Co.  (U.  S.)         404 
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Biook  teleg^ph  company  cannot  discriniinate. 

Davis  T.  Electric  Reporting  Co.  (Pa.) S76 

Telegraph  company  not  bound  to  furnish  market  reports 
or  ''tickers''  to  **  bucket  shops"  for  various  reasons 
stated. 

Cain  V.  W.  U.  Tel.  Co.  (Ohio) 881 

Smith  Y.  W.  U.  Tel.  Co.  (Ky.) 889 

Sterrett  V.  Phila.  Local  Tel.  Co.  (Pa.) 876 

As  to  obligation  to  furnish  stock  quotations,  see 

New  York,  &c.  Co.  v.  Board  of  Trade  (111.) 879,  note. 

Dvty   of  telefifr»ph   companies  to   their   eatftomere  ajid 
poblie*    (See  '*  Ditcrimination.'^    See  Note,  p.  616.) 

A  telegraph  company  is  not,  like  a  common  carrier,  an 
insurer. 

Ayer  v.  W.  U.  Tel,  Co.  (Maine) 601 

Elsey  v.  Postal  Tel.  Co.  (N.  Y.) 674 

Fowler  v.  W.  U.  TeL  Co.  (Maine) 607 

Marr  v.  W.  U.  TeL  Co.  (Tenn.) 720 

Western  Union  TeL  Co.  v.  Munford  (Tenn.) 751 

Kor  is  its  liability  generally  that  of  a  common  carrier. 

Bennett  v.  W.  U.  Tel.  Co.  (N  Y.) 669 

Gillis  V.  W.  U.  TeL  Co.  (Vt.) 841 

Kiley  v.  W.  U.  TeL  Co.  (N.  Y.) 660 

Western  Union  TeL  Co.  v.Hyer(Fla.) 484 

Wolfskehl  V.  W.  U.  TeL  Co.  (N.  Y.) 647 

Though  it  has  analogous  duties  and  obligations. 

Gillis  V.  W.  U.  Tel.  Co.  (Vt.) 641 

Marrv.  W.  U.  TeL  Co.  (Tenn.) 790 

Wolfskehl  V.  W.  U.  TeL  Co,  (N.  Y.) 647 

Its  rights,  duties  and  responsibilities  are  not  those  of 
common  carriers,  of  agents,  bailees  or  servants. 

Western  Union  TeL  Co.  v.  Allen  (Miss.) 636 

Should  be  held  to  more  strict  responsibility  than  ordinaiy 
bailees. 

Elsey  V.  Postal  TeL  Co.  (N.  Y.) 674 

Legal  status  practically  the  same  as  that  of  public  carriers 
of  passengers  for  hire;  both  engaged  in  business  of 
public  nature  ;  both  must  serve  all  who  come  ;  neither 
liable  as  insurers  ;  both  liable  for  negligence. 

Gillis  V.  W.  U.  TeL  Co.  (Vt. ) 841 

Clothed  by  State  with  certain  privileges,  in  exchange  for 
which  is  bound  to  certain  duties,  one  being  to  accept  and 
transmit  all  messages  offered. 

Pepper  v.  W.  U.  TeL  Co.  (Tenn.) 766 
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It  is  bound  to  act  whenerer  called  upon,  ite  charges  being 
paid  or  tendered. 

Western  Union  Tel.  Co.  v.  Dn  Bois  (HI.) 409 

It  is  liable  for  its  own  negligence. 

Western  Union  Tel.  Co.  t.  Mnnf ord  (Tenn.) 751 

Liable  for  such  damage  as  was  direct  and  natural  result 
of  negligent  default,  without  regard  to  d^ree  of  negli- 
gence. 

Western  Union  Tel.  Co.  t.  Broesche  (Tex.) 815 

Bound  to  only  ordinary  care  and  diligence. 

Beasley  v.  W.  U.  TeL  Co.  (U.  S.) 887,  iiotie. 

Considerations  of  public  policy  demand  that  it  shall  be 
held  responsible  for  a  very  high  degree  of  diligence. 

Marr  v.  W.  U.  Tel.  Co.  (Tenn.) 720 

It  is  bound  to  prompt  and  skilful  performance. 

Western  Union  Tel.  Co.  v.Hyer(Fla.) 484 

Bound  to  employ  competent  and  fitithful  agents,  who 
will  use  degree  of  care  and  diligence  proportioned  to 
delicacy  and  importance  of  duties. 

Western  Union  Tel.  Co.  t.  Longwill  (New  Mex.) 688 

Bound  to  make  immediate  delivery,  or  as  nearly  imme- 
diate as  practicable,  upon  the  day  of  date. 

Bliss  V.  B.  &  O.  Tel.  Co  (Mo.) 881 

Bound  to  ezerdse  care  and  diligence  adequate  to  obliga- 
tions it  assumes,  to  transmit  communications  with 
accuracy  and  dispatch. 

Wolfskehl  V.  W.  U.  Tel.  Co.  (N.  Y.) 847 

Bound  to  have  suitable  instruments  and  competent  ser- 
vants and  to  see  that  the  service  is  rendered  with  degree 
of  care  and  skill  which  peculiar  nature  of  undertaking 
requires ;  but  not  liable  for  want  of  skill  or  knowledge 
not  reasonably  attainable  in  the  art,  nor  for  errc^B  or 
imperfections  arising  from  causes  beyond  its  control. 

Fowler  V.  W.  U.  Tel.  Co.  (Me.) 607 

Where  supreme  importance  of  prompt  and  active  conduct 
of  company  in  delivering  telegram  is  manifest  from 
reading  it,  the  degree  of  diligence  required  of  the  com- 
pany is  equal  in  importance  to  the  emergency  of  the 
occasion,  without  regard  to  rules  and  hours  established 
by  the  company. 

Brown  V.  W.  U.  Tel.  Co.  (Utah) 884 
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Duty  to  addresaee,  not  by  contractual  relation  but  by 
reason  of  its  public  cbaracter. 

Western  Union  Tel.  Co.  v.  Longwill  (New  Mex.) 688 

Not  excused  by  fact  that  terminal  office  closed  when  ni<«- 
sage  received  for  transmission. 

Western  Union  Tel  Co.  v.  Broesche  (Tex.) 815 

Misspelling  of  name  of  receiving  office  will  not  excuse  fail- 
ure to  transmit. 

Beasley  v.  W.  U.  Tel.  Co.  (U.  S.) 867,  note» 

The  following  circumstances  have  been  held  not  consistent 

with  the  degree  of  care  required: 
Omission  of  important  word. 

Ayer  V.  W.  U.  Tel.  Co.  (Maine) 601 

Bubstitution  of  *' hundred"  for  *'  thousand/'  in  transmis- 
sion along  a  single  line,  instruments  and  wires  being  in 
proper  condition. 

Marr  V.  W.  U.  Tel.  Co.  (Tenn.) 720 

Three  errors  in  telegram  of  nine  words,  there  being  no 
electrical  disturbance. 

Western  Union  Tel.  Co.  v.  Crall  (Kan.) 575 

Failure  of  receiving  operator  to  notify  transmitting  opera- 
tor that  number  of  words  received  was  less  than  that 
sent,  with  direct  testimony  to  incompetency  of  receiving 
operator. 

Pegram  v.  W.  U.  Tel.  Co.  (N.  C.) 684,  690 

Failure  to  transmit  within  three  days  after  delivery  for 
transmission. 

Harkness  v.  W.  U.  Tel.  Co.  (Iowa) 571 

Mislaying  a  telegram  and  thereby  delaying  its  transmis- 
sion for  a  week. 

Mowry  v.  W.  U.  Tel.  Co.  (N.  Y.) 679 

Messenger  going  only  twice  to  house  of  addressee,  a  phy- 
sician living  near  terminal  office. 

Western  Union  TeL  Co.  v.  Cooper  (Tex.) 795 

Message  plainly  written,  so  that  it  could  not  be  mistaken 
by  person  of  ordinary  eye-sight  using  ordinary  care ;  yet 
mistake  made  and  twice  repeated  from  relay  stations. 

Western  Union  Tel.  Co.  v.  Howell  (Kan.) 681 

Electric  li^ht  and  electric  U^ht  companies. 

Companies  subject  to  municipal  license  fee,  though  pay- 
ing State  tax  both  upon  capital  stock  and  gross  receipts. 

Lancaster  v.  Edison  Elec.  Ilium.  Ck>.  (Pa.) 116 
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Statute  construed. 

Wilkesbarre  Elec.  Light  Co.  v.  Wilkesbaire,  &c.,  Co. 

(Pa.) 879 

As  to  actions  for  personal  injuries  to  employes  and  others, 
see  "  Injuries  from  eleetriecU  apparatus." 

For  various  matters  relating  to  the  apparatus  of  electric  light 
companies  and  the  maintenance  thereof  in  streets,  see 
' '  PoUb  and  wires  as  property^ "  *  *  Poles  and  wires  in  streets," 


Blsetiic  railways  and  railway  eampanleg. 

Injunction  to  restrain  erection  of  poles,  denied. 

Mt.  Adams,  &c.,  By.  Co.  y.  Winslow  (Ohio) 

Injunction  to  restrain  interference  with  telephone  system,  (1) 
denied,  (2)  vacated. 

(1)  Cent.  Un.  Teleph.  Co.  v.  Sprague  Elec.  Ry.,  Ac,,  Co. 

(Ohio) 807 

(2)  East  Tenn.  Teleph.  (^.  v.  Chattanooga  Elec.  St.  Ry. 

Co.  (Tenn.) 

Maintenance  of  poles  in  streets  imposes  no  new  burden. 

Mt.  Adams,  &c.,  Ry.  0>.  v.  Winslow  (Ohio). 

Bmiaeiit  Domain. 

Condemnation  proceedings  set  aside  for  failure  to  comply 
with  statutory  requirements. 

N.  T.  &  N.  J.  Teleph.  Ck>.  v.  State,  Broome,  pros. 

(N.J.) 260 

Held,  invalid  for  same  reason,  and  defect  not  waived  by 
consent  of  the  land  owner. 

Winter  v.  N.  Y.  AN.  J.  Teleph,  CJo.  (N.  J.) 2T3 

Proceedings  held  invalid,  to  condemn  so  much  of  a  bridge 
across  a  navigable  stream,  as  was  necessary  for  the 
support,  construction  and  maintenance  of  a  telegraph 
line,  upon  the  ground  that  the  company  had  not 
filed  its  written  acceptance  of  the  provisions  of  the  poet- 
roads  act. 

Chicago  &  Atchinson  Br.  Co.  v.  Pac.  Mut.  Tel.  Co. 

(Kan.) S74 

Proceedings  enjoined  at  suit  of  owner  of  a  bridge  over  a 
navigable  stream,  it  appearing  by  the  petition  that  the 
proposed  use  of  the  bridge  by  the  telegraph  company 
would  interfere  with  the  opening  of  the  draw-span. 

Pac.  Mut.  Tel.  (^o.  v.  C.  &  A.  Br.  Co.  (Kan.). 279 

For  condemnation  proceeding  to  acquire  right  to  cross 
bridge,  see  cases  in  "  General  Note,''  at  p.  877. 
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Estoppel. 

Company  having,  without  objection,  received  dispatch 
for  tranBmission  and  pay  therefor,  cannot  be  heard  to 
say  that  person  presenting  telegram  was  not  author- 
ized so  to  do  by  plaintiff,  whose  name  was  signed  to  it. 

Western  Union  Tel.  Co.  v.  Buskirk  (Ind.) 515 

ETidenee.    (See  '*  Production  of  telegrams  as  evidenoe.*') 

Where  neither  the  message  presented  for  transmission  nor 
that  delivered  can  be  produced,  secondary  evidenee  of 
the  contents  of  both  may  be  given. 

W.  U.  Tel.  Co.  v.  Way  (Ala.) 455. 

Evidence  tending  to  show  that  with  proper  diligence 
company  could  have  delivered  telegram,  properly 
admitted. 

Gulf,  C.  &S.  F.  Ry.  Co.  v.  Miller  (Tex.) 781 

As  bearing  on  good  faith,  and  that  he  acted  upon  dis- 
patch, addressee,  plaintiff,  held  properly  allowed  to 
testify  how  he  Interpreted  telegram  as  received  by 
him. 

Akin  V.  W.  U.  Tel.  Co.  (Iowa) 566 

For  evidence  of  conversation  by  telephone,  see  oases  in 
"  General  Note  " 880 

For  use  of  telegprams  in  evidence,  see  cases  in  "  General 
Note" 881 


»• 


Proper  for  wilful  destruction  of  telegraph  line. 

International  &  Gt.  N.  R.  Co.  (Tex.) 879,  note. 


For^d  and  firaadnlent  teleflprams. 

Telegraph  company  liable  to  receiver  of  message  forged  by 
its  agent,  sent  over  its  line,  received  in  usual  course  of 
business,  and  acted  upon  in  good  faith,  for  damage  sus- 
tained. 

McCord  V.  W.  U.  Tel.  Co.  (Minn.) 620 


Gross  ne^Ugenee*    (See  ^^Duty  to  customers.^'  ** Limiting  lia- 
bility,^* "  Burden  of  proof,'*  ''Damages.") 
VOL.  II — 57. 
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Half-rate  or  ni^ht  messaflpes.    (See  ^*  Limiting  liability,^*  cases 
at  pages  571,  607,  720.) 

Stipulation  that  message  need  not  be  delivered  till  morn- 
ing, valid,  and  company  not  liable  for  destruction  of 
message,  without  its  fault,  before  stipulated  time  of  de- 
livery. 

Fowler  v.  W.  U.  Tel.  Co.  (Maine) 007 

InfUana  teleipraph  0tatate0« 

Early  Penal  Statute ;  R,  S,  1881,  eectian  4176.     (See  Notes, 
pp.  608, 632.) 
Unconstitutional  as  to  extra  State  messages. 

W.  U.  Tel.  Co.  V.  Pendleton  (U.  S.) 60 

Penalty  accrues  only  to  the  sender  of  the  message. 

Hadley  v.  W.  U.  Tel.  Co.  (Ind.) 548 

Western  Union  Tel.  Co.  v.  Brown  (Ind.) 60B 

••        **     *»    V.  Kinney  (Ind.) 504 

Clerk  of  absent  receiver  who  retransmits  telegram  to  him, 
not  sender. 

Western  Union  Tel.  Co.  v.  Kinney  (Ind.) 504 

Refusal  to  send  message  from  one  of  two  telegraph 
offices  in  a  town,  the  operator  informing  the  person  pre- 
sentinit  it  that  the  other  was  the  proper  office  and  ofier- 
ing  to  take  it  there,  does  not  entitle  sender  to  penalty. 

Western  Union  Tel.  Co.  v.  Wilson  (Ind.) 619 

Complaint  need  not  state  that  place  of  delivery  was  within 
delivery  limits  of  receiving  office. 

Western  Union  Tel.  Co.  v.  Buskirk  (Ind.) 516 

Statute  repealed  by  Acts  1885,  page  151. 

Western  Union  Tel.  Co.  v.  Brown  (Ind.) 506 

"           "        *•      "    V.  Wilson  (Ind.) 519 

*'      "    V.  Steele  (Ind.) 588 

'*           **        '*     "    V.  Swain  (Ind.) 589 

Hadley  v.  W.  U.  Tel.  Co.  (Ind.) 649 

Repeal  did  not  affect  case  where  penalty  accrued  before 
passage  of  repealing  act. 

Western  Union  Tel.  Co.  v.  Brown  (Ind.) 608 

"  "        "      "    V.  Wilson  (Ind.) 519 

Statute  au>arding  damages ;  i?,  8. 1881,  section  4177. 
Action  for  special  damages  accrues  in  favor  of  person  in 
whose  behalf  telegram  presented,  though  neither  sender 
nor  addressee. 

Western  Union  Tel.  Co.  v.  McKibben  (Ind.) 595 
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To  any  one  sustaining  injury. 

Hadley  V.  W.  U.  Tel.  Co.  (Ind.) 543 

Undisturbed  by  act  of  1885. 

Hadley  V.  W.  U.  Tel.  Co.  (Ind.) 542 

Statute  of  18S5.    (See  Note.  p.  651 . ) 
Repeals  former  act  as  to  penalty  but  not  as  to  damages. 
(See  cases  under  first  sub-title,  above.) 
Penalty  confined  to  cases  of  bad  faith,  partiality  or  dis- 
crimination. 

Western  Union  Tel.  Co.  v.  Steele  (Ind.) 538 

"      *'    V.  Swain  (Ind.) 539 

Hadley  V.  W.  U.  Tel.  Co.  (Ind.) 542 

Western  Union  Tel.  Co.  ▼.  Jones  (Ind.) 652 

Injiinetioii* 

State  cannot  enforce  collection  of  tax  by  injunction,  re- 
straining all  oi>erations  of  a  telegraph  company  within 
the  State,  until  tax  paid. 

W.  U.  Tel.  Co.  V.  Attorney-General  (Mass.) 57 

To  restrain  municipal  autliorities  from  removing  poles 
erected  without  designation,  denied. 

N.  Y.  &  N.  J.  Teleph.  Co.  v.  East  Orange  (N.  J.) 138 

For  alleged  unjust  discrimination  on  the  part  of  the 
board  of  electrical  control  of  the  city  of  Kew  York, 
mandamus  being  the  proper  remedy,  denied. 

U.  S.  Ilium.  Co.  V.  Hess  (N.  Y.) 187 

To  restrain  interference  by  the  subway  commissioners  of 
New  York  city  from  interfering  with  wires  strung  upon 
the  structure  of  an  elevated  railroad,  an  independent 
post-road,  until  decision  by  court  of  last  resort,  granted. 

W.  U.  Tel.  Co.  V,  Mayor  of  New  York  (U.  S.) 195 

To  restrain  erection  of  telegraph  poles  to  injury  of  abut- 
ting owner,  continued. 

H.  Clausen  &  Sons  Brewing  Co.  (N.  Y .) 210 

To  restrain  mere  threatened  stringing  of  wires  without 
erection  of  poles,  denied 

Roake  v.  Am.  Teleph.  &  Tel.  Co.  (N.  J.) 218 

To  restrain  erection  of  telegraph  line,  for  reasons  stated, 
denied. 

Hewett  V.  W.  U.  Tel.  Co.  (D.  C.) 222 

To  restrain  erection  of  telegraph  poles,  without  compen- 
sation to  abutting  owner,  granted. 

Smith  V.  Cent.  Dist.  Pr.  &  Tel.  a>.  (Oliio^ 287 
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Same,  as  to  telephone  poles. 

Broome  v.  N.  Y.  &  N.  J.  Teleph.  Ck).  (N.  J.) 859 

To  restrain  erection  of  electric  railway  poles,  denied. 

Mt.  Adams,  &c.,  Ry.  Co.  v.  Winslow  (Ohio) 262 

Restraining  proceeding  of  telegraph  company  to  condemn 
right  of  way  over  navigable  stream,  the  company  not 
having  filed  its  acceptance  of  the  provisioDS  of  the  poet- 
toads  act,  held  properly  granted. 

Chicago  &  Atchison  Br.  Co.  v.  Pac.  Mut.  Tel.  Co.  (Kan.)         274 

To  restrain  prooeedinflc  of  telegraph  company  to  condemn 
right  of  way  over  bridge  across  navigable  stream,  so  as 
to  interfere  with  opening  the  draw-span  of  the  bridge, 
held  properly  granted. 

F&c.  Mut.  Tel.  Co.  v.  C.  &  A.  Br.  Co.  (Kan.) 279 

To  compel  electric  railway  company  not  to  interfere  with 
telephone  system,  denied. 

Cent.  Un.  Teleph.  Co.  v.  Sprague  Elec.  Ry.,  &c.  Co. 

(Ohio) 807 

In  similar  case,  vacated. 

East  Tennessee  Teleph.  Co.  v.  Chattanooga  Elec.  St. 

Ry.  Co.  (Tenn.) 888 

To  restrain  removal  of  "ticker,"  order  continuing, 
affirmed. 

Smith  V.  Gold  &  Stock  Tel.  Co.  (N.  Y.) 878 

To  restrain  removal  of  'Hicker"  from  "  bucket  shop," 
refused. 

Sterrett  V.  Phila.  Local  Tel.  Co.(Pa.) 878 

Or  from  office  of  customer. 

Cain  V.  W .  U.  Tel.  Co.  (Ohio) 881 

Forbidding  removal  of  '*  ticker"  from  "  bucket  shop,"  held 
improperly  granted. 

Smith  V.  W.  U.  Tel.  Co.  (Ky.) 889 

Injuries  firom  eleetrieal  appar&tiuu 

Telegraph  company  held  negligent  in  not  furnishing  safe 
appliances  for  lineman,  and -latter  not  negligent 

Clairain  V.  W.  U.  Tel.  Co.  (La.)   844 

In  action  against  electric  light  company,  for  causing  death 
of  employe,  held,  company  not  negligent,  but  employ^ 
negligent  so  as  to  bar  recovery. 

Piedmont  Elec.  Ilium.  Co.  v.  Patteson's  Admz.  (Va.)  .         350 
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In  similar  action,  nonsuit  held  properly  refused,  the  ques- 
tions of  negligence  and  contributory  negligence  being  for 
the  jury. 

Certain  exceptions  to  charge  and  to  admission  of  evidence 
considered. 

Colorado  Elec.  Co.  v.  Lubbers  (Col.) 861 

Action  against  electric  light  company  for  injury  to  line- 
man.   Questions  of  charge  to  Jury. 

Weiden  V.  Brush  Elec.  Light  Co.  (Mich.) 865 

Action  for  damages  to  a  policeman,  by  explosion  of  elec- 
trical apparatus.  Verdict  for  plaintiff  reduced,  and 
J  udgmen  t  affirmed . 

Yates  V.  S.  W.  Brush  Elec.  Light,  &c.  Co.  (La.) 887 

larankaoe  of  tele£p:*aiiu 

Stipulation  limiting  liability  upon  uninsured  telegram, 
held  valid. 

Bennett  v.  W,  U.  TeL  CJo.  (N.  Y.) 660 

Interference  of  eleetrlcAl  currents ;  induction  ajid  conduc- 
tion. (See  "  Poles  and  wires  in  streets ;  reciprocal  rights,*^  See 
Note,  p.  830.) 

Interstate  commerce.    (See  "  Constitutional  law,'*) 


Inviolability  of  telegpmms.    (See  ''  Production  of  telegrams  as 
evidence,'*    See  Note,  p.  455.) 

License  fee. 

Telegraph  companies  may  be  properly  subjected  to  reason- 
able license  fees  by  municipalities  in  whose  streets  they 
maintain  their  lines. 

City  of  Chester  v.  W.  U.  Tel.  Co.  (Pa.) 08 

W.  U.  Tel.  Co.  V.  Philadelphia  (Pa.) 08 

The  same  as  to  electric  light  companies,  though  paying 
State  taxes  upon  both  capital  stock  and  gross  receipts. 

Lancaster  v.  Ekiison  Elec.  Illiun.  Ck).  (Pa.) 116 

Contra,  as  to  telegraph  companies  engaged  in  interstate 
commerce. 

Leloup  V.  Port  of  Mobile  (U.  S.) 79 

Contra^  as  to  telephone  companies,  their  lines  having  been 
previously  erected. 

Philipsburgh  v.  Ctent.  Pa.  Teleph.  &c.  Co.  (Pa.) 105 
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Whether  or  not  a  license  fee  is  reasonable,  is  a  question  of 
law  to  bo  determined  by  the  court. 

A  license  fee  of  one  dollar  per  pole  and  a  penalty  of  five  dol- 
lars for  violaliug  the  ordinance,  held  not  unreasonable. 

That  a  telegraph  company  is  not,  at  the  time  the  fee  is 
imposed,  actually  engaged  in  business,  does  not  relieve 
it  from  paying  the  fee. 

City  of  Chester  v.  W.  U.  Tel.  Co.  (Pa.) 9S 

An  annual  charge  of  five  dollars  per  pole  :upon  the  poles 
of  a  telephone  company  already  established,  imposed  by 
municipal  ordinance  as  a  **  consideration  for  the  privi- 
lege ''  is  not  a  license  fee. 

New  Orleans  v.  Gt.  So.  Teleph.  &  Tel.  Co.  (La.) 12ii 

An  original  licence  fee  of  five  dollars  per  pole,  and  an 
annual  fee  of  one  dollar  per  pole  and  $2.50  per  mile 
of  wire,  is  not  so  obviously  excessive  as  to  warrant  the 
court  in  adjudging  the  ordinance  fixing  it  to  be  invalid. 

W.  U.  Tel.  Co.  v.  Philadelphia  (Pa.) 98 

Fifty  cents  per  pole  not  unreasonable,  the  company  hav- 
ing a  capital  stock  of  $135,000,  and  doing  a  dividend  pay- 
ing business. 

Lancaster  v.  Edison  Elec.  Ilium.  Co.  (Pa.) 116 

liimHing  Uibbilitjr  of  telee^raph  eompanies  by  contract*  Ibr 
damages  caused  bjr  error*  delay*  &c.»  in  transmission 
and  delivery  of  messages.    (See  Notes,  pages  570, 654.) 
For  stipulations  as  printed  in  blanks,  see  pp.  482,  572,  577, 

582,  603,  651,  680,  702,  711,  721,  728,  782,  863.) 
Liability  may  be  limited,  except  as  against  the  miscon- 
duct, fraud  or  gross  negligence  of  the  company. 

Baxter  v.  Dominion  Tel.  Co.  (Can.) 570,  note. 

Bennett  v.  \V.  U.  Tel.  Co.  (N.  Y.) 669 

Pegram  v.  W.  U.  Tel.  Co.  (N.  C.) 684 

Western  Union  Tel.  Co.  v.  Longwill  (N.  M.) 638 

Stipulation  against  damages  **  happening  from  any  cause," 
held  unreasonable  and  void. 

Fowler  V.  W.  U.  Tel.  Co.  (Maine) 607 

Liability  for  injury  caused  by  its  own  gross  negligence 
cannot  be  stipulated  against  by  a  telegraph  company. 

Ayer  v.  W.  U.  Tel.  Co.  (Maine) 601 

Marr  v.  W.  U.  Tel.  Co.  (Tenn.) 720 

Mowry  v.  W.  U.  Tel.  Co.  (N.  Y.) 67« 

Pegram  v.  W.  U.  Tel.  Co.  (N.  C.) 684 

Western  Union  Tel.  Co.  v.  Crall  (Kan.) 575 

V.  Howell  (Kan.) 681 
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Nor  can  it  limit  its  liability  for  failure  to  exercise  ordinary 
care  and  vigilance. 

Fowler  v.  W.  U.  Tel.  Co.  (Maine) 607 

Gillis  V.  W.  U.  Tel.  Co.  (Vt.) 841 

Harkness  V,  W.  U.  Tel.  Co.  (Iowa.) 671 

Pepper  v.  W.  U.  Tel.  Co.  (Tenn.) 756 

Western  Union  Tel.  Co.  v.  Jump  (Ky.) 878,  note. 

Stipulation  limiting  liability  for  mistake  or  delay  and  ex- 
empting it  from  liability  in  case  of  cipher  or  obscure  mes- 
sages,  does  not  apply  in  case  of  entire  failure  to  transmit. 

Western  Union  Tel.  Co.  v.  Way  (Ala.) 455 

Or  failure  to  deliver  after  arrival  at  terminal  office. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Miller  (Tex.) 781 

Western  Union  Tel.  Co.  v.  Broesche  (Tex.) 815 

Stipulation  binds  sender  only. 

Western  Union  Tel.  Co.  v.  Richman  (Pa.) 710 

Binds  sender  using  blank  although  he  did  not  read  it. 

Beasley  v.  W.  U.  Tel.  Co.  (U.  S.) 867,  note. 

Clarence  Gold  Mining  Co.  v.  Montreal  Tel.  Co.  (Can.)    970,  note. 

And  so  binds  him  though  it  was  mutilated. 

Kiley  v.  W.  U.  Tel.  Co.  (N.  Y.) 630 

Binds  him  though  he  did  not  use  the  blank,  provided  he 
knew  itA  contents. 

Bennett  v.  W.  U.  Tel.  Co.  (N.  Y.) 660 

Sender  not  bound  to  know  rule  of  company  requiring  mes- 
sages to  be  written  on  blanks. 

Beasley  v.  W.  U.  Tel.  Co.  (U.  S.) 867,  note. 

Stipulation  of  blank  making  company  agent  of  sender,  with- 
out liability,  to  forward  message  over  lines  of  any  other 
company  when  necessary  to  reach  destination,  is  valid, 
and  protects  transmitting  company  for  default  of  con- 
necting company. 

Western  Union  Tel.  Co.  v.  Mimf ord  (Tenn.) 751 

lAmifAng  time  to  present  claim  for  damages  or  penalty 
on  account  of  delay*  &c.»  in  transmission  of  telegram. 

Stipulation  held  reasonable  as  to  claim  for  damages. 

Beasley  v.  W.  U.  Tel.  Co.  (U.  S.) 867,  note. 

Western  Union  Tel.  Co.  v.  Dunfield  (Col.) 481 

And  for  penalty. 

Western  Union  Tel.  Co.  v.  Yopst  (Ind.) 553 

Held  unreasonable  and  void. 

Johnson  v.  W.  U.  Tel.  Co.  (U.  S.) 868 
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Appliefl  to  daiiDB  for  damages  only,  not  for  penalty. 

Western  Union  TeL  Co.  V.  Ck>bb6  (Ark.)   474 

Does  not  apply,  where  message  never  transmitted. 

W.  U.  TeL  Ca  V.  Way  (Ala.) 459 

Binds  sender  only,  not  addressee. 

Western  Union  Tel.  Co.  v.  Longwill  (K.  M.) 688 

"  "        "     "    V.  McKibben  (Ind.) 529 

Does  not  apply  if  message  never  sent. 

Western  Union  TeL  Co.  ▼.  Yopst  (Ind.) 598 

Certain  questions  for  jury. 

Western  Union  TeL  Co.  ▼.  DeQolyer  (IlL) 901,  note. 


To  oompel  board  of  public  improvements  to  issue  permits  for 
erection  of  telephone  poles,  granted  and  held  proper. 

State,  ex  rel.  Bell  Teleph.  Co.  v  Flad  (Mo.) 128 

Proper  remedy  to  o(Hnpel  telephone  service  at  rate  fixed  by 
statute,  though  a  penalty  is  also  provided. 

Cent.  Un.  Teleph.  Co.  v.  Bradbury  (Ind.) 14 

"         "       "   V.  State,  ex  reL  FaUey  (Ind.). , .  27 

To  compel  telephone  company  to  place  instrument  in  office 
of  telegraph  company,  awarded. 

People,  ex  rel.  Post.  Tel.  Cable  C«.  v.  H.  R.  Teleph. 

Co.  (N.  Y.). 894 

State,  ex  reL  B.  &  O.  Tel. Co.  v.  Bell  Teleph.  Co.  (U.  S.)         404 
Bell  Teleph.  Co.  of  Phila.  v.  Commonwealth,  ex  reL 

B.  &  O.  Tel.  Co.  (Pa.) 407 

Chesapeake  &  Pot.  TeL  Co.  v.  B.  &  O.  TeL  Co.  (Md.). .         416 
Com.  Un.  Tel.  Co.  v.  N.  E.  Teleph.  &  Tel  Co.  (Vt.). . .  426 

Answer  to  application  for  mandamus  held  sufficient  to  meet 
the  requirement  of  *'  certainty  to  a  common  intent." 

Cent.  Dist.  &  Pr.  Tel.  Co.  v.  Commonwealth,''  em  rel. 

Friend  (Pa.) '. 400 

Mental  diatreas.    (See  *'  Damages,*") 

Hiaalsalppi  tmlmgruph  atatntet 

Penalty  enures  to  benefit  of  addressee,  although  he  neither 
paid  for  transmission  nor  suffered  loss. 

Western  Union  TeL  Co.  V  Allen  (Miss.) 626 

Mlaaomi  telegnniph  statnte. 

Penalty  not  recoverable  as  to  ordinary  dispatch  sent  on  Sun- 
day. 

Thompson  v.W.  U.  Tel.  Co.  (Mo.) 684 
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Hunleliial  eontroL    (See  "  Poles  and  wires  in  streets,**) 

NaTii^ble  stream*    (See  "  Eminent  domain,**) 

Jfe^UipeBee.  (See  '*  Burden  of  proof  **  Duty  to  customers^** 
**  Limiting  liahUityt**  **  Poles  and  wires  in  streets,**  and  other 
special  topics.) 

JTew  York  snbwayfl  aets.  (See  "  Constitutional  law,**  *<  In- 
junction.*'   See  Note,  page  310.) 

Do  not  impair  the  obligation  of  relator's  contract  or  fran- 
chise ;  bat  if  they  did,  to  enact  them  was  within  the  police 
power  of  the  State,  to  which  contracts  must  yield. 

People,  ex  rel.  v.  Squire  (N.  Y.) 176 

Act  of  1884  construed  and  applied. 

H.  Clausen  &  Sons  Brewing  Ck>.  v.  B.  &  O.  Tel.  Co. 

(N.  Y.) 210 

Vi^tes.  snbJeetB  dUeiuiaed  in. 

Cipher  dispatch  ;  damages 468,  492 

Contracts  of  local  with  parent  telephone  companies ; 

discrimination 488 

Damages  for  mental  injury 665,  7S0 

Duty  of  telegraph  company  to  customers 616 

Indiana  telegraph  act  of  1852 608,  687 

"     **  1885 65J 

Interference  of  electric  currents 880 

Inviolability  of  telegrams 465 

Limiting  liability  by  conditions  in  blanks 670,  664, 

Municipal  license  fee 116,  127 

Mimicipal  regulation  of  electrical  lines 175. 

New  York  subways  acts 210 

Poles  and  wires  as  property 886 

Poles  and  wires  in  streets :  rights  of  abutting  owners.  268 

Poles  and  wires  in  streets :  rights  of  travelers 801 

Rights  of  addressee  of  telegram 646 

State  control  of  telephone  rates 48 

State  taxation,  as  to  interstate  and  government  tele- 
grams    89 

Stock  quotations  by  telegraph 898 

Taxation  of  telegraph  and  telephone  companies 93 

**  Telegraph  "  includes  **  telephone  " 440 

See  also  "  General  Note  ". 877 

Pleading. 

In  action  by  addressee  for  damages  for  mental  distress  in 
transmission  of  telegram  announcing  death  of  his  brother, 
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Ay^cial  notion  t>.  .'.t—zthZLj  -.(  re^iiocahip  of  puties  aod  so 
cf  all^]^»^l  'i^irea^  izj^zticac^  conaeqaenoe of  deiaj,  masl 

We>t#rm  Ul:  .  ^  T-.  _  Co>  t.  Brovn  Tex.) 812 


In  a<:tion  for  Ir^  iiar^  i»--.j^tt.  cncr^d^c  E€€d  not  sbcyv 
difiK-e  of  ail  irr^N^ »  ■»^--.  :^r.  irv<:  irliTerx  limit. 

Western  Ln:  -  Trl  O:^  v.  Baskirk  IikL, 515 

C«;rtaiu  allf-gatio:.^  '.'f  Ai.«*«r  faeil  eioC  to  show  snffiripirt 
ffndeavor*  i.>  .l»-l:v»rr  message  p»^:-siip<iT- 

We^t^m  Ul:-  -c  T«^L  O;*.  v.  IfcKTDbeA  ilnd.) SS5 

Answer  in  mandam--L<'  j*  jtv^e^iii^x.  heW  sii£cient. 

Ontral  Di-^-t.,  <&c..  Co.  t.  Commoowealth  (FkX 'ttO 


Poles  and  wit—  ms  property.    See  Xois,  page  SSIl) 

Electric  light  wires  stretched  on  poles.  hekL  covered  by 
mortgage. 

Fechet  v.  Drake  i  Arizona  c 

See  upon  this  topic  : 

American  Un.  Tel.  Co.  v.  Middleton  ^N.  T.) 3W,  note. 

Boston  Safe  Deposit  A  Trust  Cou  t.  Buikeis*,  ftc  Go. 

(U.S.) 86S,note. 


•ad  wiiMi  in 

Dutt/  of  those  maintaining,  to  the  traveiimg pmbiie. 
Telegraph  company  held  liable  for  injuries  cmnaed  to  a  trsT- 
eler  tLiing  due  care,  by  collision  of  his  cazrisge  with  a  gnj 
wire  used  to  support  its  poles. 

Sheldon  v.  W.  U.  TeL  Co.  (X.  Y.) 

An  electric  lighting  company,  which  merely  uses,  with  the 
consent  of  a  municii-al  corporation,  a  pole  which  had  been 
placed  by  another  company,  is  not  liable  to  recoTeiy  orer 
at  the  suit  of  the  municipality  upon  the  latter's  being  de- 
feated and  the  pole  adjudged  a  nuisance,  as  to  its  location 
but  not  as  to  its  use,  in  an  action  brooght  by  one  who  had 
received  i)ersr>nal  injuries  because  of  it. 

Trustees  of  Geneva  v.  Brush  Elec  Co.  (X.  Y.). 

See  following  cases  in  note  at  page  301 : 

New  York  &  N.  J.  Teleph.  Co.  t.  Dezheimer  (S.  J.). . . 

Pennsylvania  Teleph.  Co.  ▼.  Vamau  (Pa.) 

Sheffield  v.  Cent.  Un.  TeL  Co.  (U.  S.). 

Western  Union  Tel  Co.  t.  Eyser  (U.  8.) 

Wolfe  V.  Erie  Tel.  &  Teleph.  Co.  (U.  S.) 
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Municipal  control  of.    (See  Note,  p.  175.) 
Authority  to  a  municipality  to  permit  the  erection  of  poles 
in  streets  can  only  be  derived  from  the  Legislature  by  ex- 
press grant  or  by  necessary  implication  from  powers  ex- 
pressly granted. 
The  charter  of  Newark  does  not  confer  authority. 

State,  Dom.  Tel.  A  Teleph.  Co.  Pros.  v.  Newark (N.  J.)         141 

Under  statute  permitting  erection  of  telephone  poles,  subject 
only  to  mimicipal  control  as  to  location  and  kind  of  poles 
and  wires,  city  (1)  or  ministerial  board  (2)  cannot  discrimi- 
nate or  impose  oppressive  conditions.  Certain  conditions 
held  oppressive. 

(1)  City  of  Hannibal  v.  Mo.  &  Kan.  Teleph.  Co.  (Mo.) .  146 

(2)  State,  ex  rel.  Bell  Teleph.  Co.  v.  Flad  (Mo.) 128 

Where  statute  relates  to  "  incorporated  towns"  and  doubts 
exist  whether  defendant  is  such,  its  officers  will  not  be  en- 
joined from  removing  poles  erected  without  designation. 

N.  Y.  &  N.  J.  Teleph.  Co.  v.  East  Orange  (N.  J.) 188 

Designation  of  streets  once  made,  accepted  and  acted  upon, 
and  expense  incurred  by  telephone  company,  cannot  be 
revoked  or  altered  by  city. 

New  Orleans  v.  Gt.  So.  Teleph.  &  Tel.  Co.  (La.) 128 

State,  Hudson  Teloph.  Co.  Pros.  v.  Jersey  City  (N.  J.)  138 

The  common  council  of  Grand  Rapids  has  no  power,  express 
or  implied,  to  grant  to  one  electric  light  company  the  ex- 
clusive privilege  of  using  tlie  streets  for  the  maintenance 
of  its  lines. 

Grand  Rapids  Elec    Light  &  Power    Co.   v.   Grand 

Rapids  Elec.  Edison,  &c.  Co.  (U.  S.) 152 

Upon  this  topic  see  also  : 

Commonwealth  v.  Boston  (Mass.) 176,  note. 

New  Orleans  Gas  Light  Co.  v.  Hart  (La.) 882,  note. 

Wandsworth    Dist.    Board    v.    U.     K.  Teleph.     Co. 

(Eng.) 176,  note. 

Beciprocal  rights  of  different  maintainera.  (See  Note,  p.  830.) 
Injunction  at  suit  of  telephone  company  to  restrain  electric 
railway  company  from  so  placing  or  using  its  wires  as  to 
interfere  with  plaintiff's  system,  denied,  upon  ground  of 
(1)  want  of  priority  of  plaintiff,  (2)  want  of  exclusive  privi- 
lege to  plaintiff,  (3)  court  not  satisfied  that  defendant 
could  remedy  difficulty,  and  (4)  plaintiff  had  remedy  at  law. 
Central  Union  Teleph.  Co.  v.  Sprague  Elec.  Ry.  &c, 

Co.  fOhio) 307 
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a  nn!^  ooe  preliminMy  injimctian  TXcated,  opon  de- 
lMr^-~*  String  aecurit^  for  judgmoit,  frofaaUe  mjurj  not 
^Ik  ii  iirlj  appearing, 

Em«  Tetmeasee  Telepfa.  Go.  v.  CbaUaaooga,  Eec  St. 

Ey.  Co.  (Tenn.) 83 

Sk.  ■pan  this  general  topic : 

BeDTeleph.Co.y.BeUeTiUeElec.Li^tCo.(Oiit.).    8S0,  note 
^gktacf  abutting  ovmert.    Street  Mte,    (See  Non,  p.  248.) 
la.  Bticets  to    the  center  of  which  the  soil  bek>ngB  to  tiie 
kbntting  owner,  the  erection  of  t«legrapb  pcdee  tmd  wires 
impoaea  a  new  serritude  for  which  compensation  must  be 

Smith  V.  Cent.  Dist.  Pr.  &  TeL  Co.  (Ohio) SB7 

In  New  York  citf,  where  the  abutting  owner  does  not  own 
the  soil,  he  still  has  a  right  to  the  free  use  of  light,  air  and 
acecoB  to  his  land,  of  which  he  cannot  be  deprived,  by  » 
telegraph  company,  without  compensatiou. 

H.  Clausen  ft  Sons'  Brewing  Co-  t.  B.  ft  O.  TeL  Co> 

(N.  Y.). SIO 

Whatever  maj  be  right  of  abutting  owner  to  compensation 
from  telephone  company,  mere  threatened  stringing  of 
wins  without  erection  of  poles  does  not  warrant  prelim- 
inary injunction. 

Boake  V.  Am.  Teleph.  ft  Tel.  Co.  (N.  J.) US 

Certain  predictod  injuries  to  abutting  owners  held  in- 
sntBdent  to  warrant  injunction  sgainA  ereottCMi  of  tde- 
graph  line. 

Hewettv.  W.  U.  Tel.  Co.  {D.  C.) StI 

Erection  of  telephone  polee,  in  defiance  of  atatute  and  pro- 
tests of  abutting  owner,  without  oondemnation,  restrained 
by  injunction. 

Broome  \.  N.  Y.  ft  N.  J.  Teleph.  Co.  (N.  J.). SEt 

ESectric  street  railway  poke  impose  do  new  burden. 

Ht.  Adams,  ftc  Ry.  Co.  t.  Winalow  (Ohio) tM 

Psst  roads  »ct  of  emmi  oss 

Tel^raph  company  duly  accepting  its  proviraon,  not  there- 
by exempted  from  State  taxation  upon  so  much  of  its  line 
as  is  aitnate  along  and  upon  post-roads  within  the  State. 

W.  U.  Tel.  Co.  T.  Attorney-General  (Mflffl.) W 

~  '   ;t  to  the  rights  of  abutting  owners  and  to  the  poUoe 
which  a  State  may  exercise  directly  or  aathorise  a 
ipality  to  exercise. 
.  Clausen  ft  Sons'  Brewing  Co.  t.  B.  ft  O.  Tel.  Co. 

(N.Y.) no 
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Applies  to  the  District  of  Columbia. 

Hewett  V.  W.  U.  Tel.  Co.  (D.  C.) 222 

Provisions  must  be  accepted  by  telegraph  company,  before 
it  can  maintain  proceeding  to  condemn  bridge  over  navi- 
gable stream. 

Chicago  &  Atchison  Br.  Co.  v.  Pac.  Itfut.  Tel.  Co.  (Kan.)         274 

PrspajrmeBt  of  ehjbrges  for  trsABmlssloii  oftekBgrma^ 

Failure  to  prepay  will  not  excuse  default,  where  agent  de- 
clines to  receive  payment. 

Western  Union  Tel,  Co.  v.  Yopst  (Ind.) 588 

P^rodnetlon  of  iolei^rajiifl  as  OTldeiieo.    (See  Note,  page  465.) 
Subpoena  duces  tecum  to  employ^  of  telegraph  oomi>any  to 
produce  messages  must  identify  the  particular  ones  re- 
quired. 

Ex  parte  Jaynes  (Cal .) 454 

See,  upon  this  topic,  cases  at 456,  note. 

Pktnlmato  eanse  of  Injury. 

Delay  of  transmission  held  not. 

Bodkin  v.  W.  U.  TeL  Co.  (U.  S.) 867 

Frazerv.  W.  U.  Tel.  Co.  (Ala.) 470 

Transmission  of  forged  telegram  held  to  be. 

McCord  V.  W.  U.  Tel.  Co.  (Minn.) 620 

Bacelver  or  addroMiee  of  telegraAi.    (See  Note,  p.  646.) 

May  recover  against  telegraph  company  for  injury  to  him  by 
reason  of  error,  delay,  Sec. ,  in  transmission. 

Elsey  V.  Postal  Tel,  Co.  (N.  Y.) 674 

Western  Union  TeL  Co.  v.  Du  Bois  (lU.) 400 

V.  Hyer  (Fla. ) 484 

V.  Jump  (Ky.) 878,  note. 

V.  Landis  (Pa.) 716 

V.  Longwill  (N.  M.) 688 


Wolfskehl  V 


K  (< 

tt  << 

<<  II 

"      "    V.  Richman  (Pa.) 710 

W.  U.  Tel.  Co.  (N.  Y,) 647 

Especially  if  the  sender  were  his  agent,  to  the  knowledge  of 
the  company,  or  if  a  new  contract  of  delivery  were  made 
with  the  addressee  himself. 

Milliken  v.  W.  U.  Tel.  Co.  (N.  Y.) 660 

If  it  were  presented  by  his  brokers  in  relation  to  his  business. 

Akinv.  W.  U.  TeL  Co.  (Iowa) 666 

But  in  absence  of  contractual  relation,  addressee's  remedy 
is  in  tort,  and  justice  of  peace  has  no  jurisdiction. 

Western  Union  TeL  Co.  v.  Du  Bois  (HI.) 499 
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r-  r  T-T  irrpriTed  of  his  remedy  by  failure  of  the  sender  to 
^  1^  L^  message  repeated,  pursuant  to  a  stipulation  in  the 

^  ^  ,  X  imd  by  his  own  knowledge  of  custom  of  company  to 
:za.t  jability  for  unrepeated  messages. 

Western  Union  Tel.  Co.  v.  Richman  (Pa.) 710 

\\  xond  by  stipulation  in  blank  limiting  time  to  present 
.smnxi  for  damages. 

Western  Union  Tel.  Co.  v.  Longwill  (N.  M.) 638 

Say  recover  statutory  penalty  in  Tennessee. 

Wadsworthy.  W.  U.Tel.  Co.  (Tenn.) 736 

k.-ii  m  Mississippi,  though  he  did  not  pay  for  transmission 
or  suffer  pecuniary  loss. 

Western  Union  Tel.  v.  Allen  (Miss.) 625 

Cannot  recover  statutory  penalty  in  Indiana. 

Hadley  V.  W.  U.Tel.  Co.  (Ind.) 642 

Western  Union  Tel.  Co.  v.  Brown  (Ind  ) 608 

V.  Kinney  (Ind.) &04 


iC  it  (<  (( 


And  his  clerk  who  retransmits  a  telegram  to  him,  in  his 
absence,  is  not  the  sender,  so  that  the  action  for  penalty 
will  attach. 

Western  Union  Tel.  Co.  v.  Kinney  (Ind.) « 604 

Cannot  recover  for  mental  suffering  alone. 

Blakeney  v.  W.  U.  Tel.  Co.  (Ind.) 565,  note. 

Must  plead  the  relationship,  in  order  to  sustain  action  for 
damages  for  mental  distress  for  delay  of  tel^jam  an- 
nouncing death  of  his  brother. 

Western  Union  Tel.  Co.  v.  Brown  (Tex.) 812 

Cannot  hold  sender  responsible  upon  terms  of  altered  mes- 
sage. 

Pepper  V.  W.  U.  TeL  Co- (Tenn.) 756 

See  English  and  (Canadian  cases. 646,  note. 


BepetiiioB  of  telacnui^     (See  *'IAmUifig  lidbQiip,''  cases  at 
pages  575.  601,  669,  679,  6S4,  710,  756,  781,  815,  819.) 

See  Baxter  v.  Dominion  TeL  Co.  (Can.) 570,  note. 

Name  of  place  from  whi<^  telegram  transmitted  is  no  part 
of  message  within  the  meaning  of  repetition  clause. 

Western  Union  TeL  Co,  v.  Simpson  (Tex.) 819 

Held  sufficient  request  for  repetition. 

Western  Union  TeL  Co.  V.  Landis  (Pa.) 716 

•*    V.  Richman  (Pa. » 710 


tt  4*  *• 
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Held  insufficient. 

Bennett  v.  W.  U.  Tel.  Co.  (N.  Y.) 669 

Rules  and  res^nlatioiuu 

Regulation  requiring  transient  persons  sending  telegrams 
requiring  answers  to  deposit  enough  money  to  pay  for 
answer,  reasonable  and  valid. 

Hewlett  v.W.  U.  Tel.  Co.  (TJ.  S.) 851 

Question  of  reasonableness  of  rule  of  company  limiting  time 
for  delivery  of  messages  properly  submitted  to  jury. 

Brown  V.  W.  U.  Tel.  Co.  (Utah) 884 

Of  telephone  company  forbidding  use  of  instruments  for 
messages  in  which  another  party  is  to  receive  tolls,  held 
reasonable  at  conmion  law  and  not  forbidden  by  statute  in 
New  York. 
Forbidding  use  to  call  messengers,  except  those  in  employ 
of  company,  unreasonable  and  void. 

People,  ex  rel.  Post.  Tel.  Cable  Co.  v.  H  R.  Teleph. 

Co.  (N.  Y.) 894 


Statntes  set  forth  in  IbU  or  in  part  or  cited. 

United  States. 

V   S.  R.  S.,  sections  6268-0 60.  196,  226,  278 

18  St.  at  Large,  chap.  216,  section  9 276 

Arkanacu. 

Mansfield's  Dig.,  section  6419 477 

Acts  1885  p.  176  (repealing  above) 479 

Indiana, 

Acts  1885,  p.  227 2, 16,  24.  86 

Acts  1889,  p.  49  (repealing  above) 48,  note. 

Acts  1888,  p.  151 15,35,48 

Act  of  May  18,  1852 ;  R.  S.  1881,  section  4176  .  .50,  505,  509,  515 
521,  538,  541,  546. 

R.  S.  1 881 ,  section  4177 580,  547 

Acts  of  1885,  p.  151 612,  688,540 

R.  S.  1881 ,  section  248 546 

Iowa, 

Telegraph  Act  '. 52 

Louisiana. 

Act  No.  124,  1 880 1 24 

R.  C.  C.  2315,  &c 848 
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MatTfland, 

Acts  1868,  ch.     471,  section    133;    Am.    Acts    1884, 

ch.  3«0 417 

Acts  1802,  oh.  887 48 

Michigan, 

Charter  of  Grand  Rapids 158 

MistiBfippu 

Acts  1886,  IK  91 086 

Jfwsouri. 

R.  S. ,  section  879 189 

R.  S.,  section  888 180 

R.  S.,  section  886 636 

NewJerw^. 

Rev.  p.  1174 ;  Famph.  L.  1880,  p.  901 ;  Rer.  Sap.  p.  1088,  128, 189 

146,  880,  260,  270,  278. 
Pamph.  L.  1887,  p.  119 871 

New  York. 

L.  1884,  ch.  684 178,801 

L.  1886,  ch.  499 178,  801,216 

L.  1887,  ch.  716 188,202 

L.  1846,  oh.  86,  section  11,  as  amended 897 

Ohio. 

Stat.  Ch.  4 289 

Psnnaylvania. 

Actof  Mayl,  1876;  Ph.  Laws,  p.  90 T;....         10^ 

T«nn«fsee. 

Code(M.  &  V.)  sections  1686-48 726,744 

Code  (T.  &  S.)  sections  1821-8 748 

Wisconsin, 

Laws  1886,  ch.  171 848 

8ti|iiil»tlons  in  teleicr»pk  blaakik   (See  '*  ZAmiiing  liahaOp.'^ 

Stock  t«lA|pmiih  eompaay.    (See  '*  DtMcrimination.*') 
8tre«t  use.    (See  "  PoUa  and  wiret  in  sfreeti.'O 


Svnda jr  eoniimet. 

For  transmission  of  telegpnun  Talid  if  designed  to  relieTO 

suffering,  avert  harm  and  prevent  serious  loss. 
To  recover  Indiana  statutory  penalty  for  failure  to  send, 

plaintiff  must  establish  necessity,  known  to  company,  for 

sending  it  that  day. 

Western  Union  TeL  Co.  v.  Yopst  (Ind. ) 633 
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Penalty  prescribed  in  case  of  false  information  by  a  servant 
*  of  company  as  to  time  when  message  can  be  sent,  not  re- 
coverable as  to  ordinary  dispatch  presented  on  Sunday. 

Thompson  v.  W.  U.  Tel.  Co.  (Mo.) 084 

Where  message  delivered  for  transmission  on  Saturday  to  be 
delivered  in  Germany  on  Sunday,  held,  contract  complete 
on  Saturday  and  so  not  void. 

W.  U.  Tel.  Co.  V.  Way  (Ala.) 466 

Taxation.    (See  *'  Cotistitutional  law") 

The  American  Bell  Telephone  Company  a  Massachusetts 
corporation,  cannot,  by  reason  of  its  contracts  with  loc$l 
companies,  be  taxed  in  Pennsylvania  upon  its  capital 
stock. 

Commonwealth  v.  Bell  Teleph.  Co.  (Pa.) 90 

See  English  cases  in  note  at  page 09 

Telegraph  and  telepi'aph  eompanies*      (See  many  special 
titles.) 

Telephone   and   telephone    companies.       (See    *^  Telephone 
rates,''  **  Ltceiwe,"  **  Poles  and  wires,''  **  Diserimination,"  **  Em- 
inent domain"  **  Injunction"  "  Mandamus"  **  Trespass," 
**  Telegraph  "  (in  a  statute)  includes  **  telephone." 

St.  Louis  V.  Bell  Teleph.  Co.  (Mo.) 44 

Bell  Teleph.  Co.  of  Phila.  v.  Commonwealth,  ex  rel. 

B.  &  O.  Tel.  Co.  (Pa. ) 407 

Franklin  v.  N.  W.  Teleph.  Co.  (Iowa) 489 

Attorney-General  v.  Edison  Teleph.   Co.  of  London 

(Eng.) 440,  note. 

Word  "  telephone  "  includes  all  usual  and  necessary  appli- 
ances. 

Hockett  V.  State  (Ind.) * 1 

Cent.  Un.  Teleph.  Co.  v.  Bradbury  (Ind.) 14 

v.  State,  ex  rel.  Falley  (Ind.). . .  27 


t  I  n  <>  .. 


Telephone  is  an  instrument  of  commerce. 

Cent.  Un.  Teleph.  Co.  v.  State,  ex  rel.  Falley  (Ind.). . .  37 

Telephone  companies  are  common  carriers  of  news. 

Hockett  V.  State  (Ind.) 1 

Cent.  Un.  Teleph.  Co.  v.  Bradbury  (Ind.) 14 

"           "        "v.  State,  ex  rel.  Falley  (Ind.). . .  27 

Therefore  their  instruments  and  appliances  are  do  voted  to  a 
public  use  and  subject  to  legislative  regulation. 

Hockett  V.  State  (Ind.) 1 

VOL.    IT — SB. 


PAOB. 

And  they  ore  bound  toaerre  the  public  unpartially. 

Cent.  Un.  Teleph.  Co.  v.  Bradbury  (Ind.) It 

V.  StAte,  ex  rel.  Falley  (Ind.)...  21 

Bell  Teleph.  Co.  of  Phil».  v.  Commonwealth,  ei  rel. 

B.  *  O.  TeL  Co.  (Pa.) 407 

Chesapeake  &  Pot.  Teleph.  Co.  v.  B.  &  O.  Tel.  Co.  (Hd  )  41« 

Com.  Un.  Tel.  Co.  r.  N.  E.  Teleph.  &  Tel.  Cc.  <Vt ). . .  iW 
People,  ex  rel.  Post.  Tel.  Cable  Co.  v.  H.  R.  Teleph. 

Co.(K.  Y.) 5M 

SUt«,  ex  rel.  B.  &  O.  TeL  Co.  v.  Bell  Teleph.  Co.  (U.  S  )  401 

Contract  of  local  with  parent  company  doee  not  create  rela- 
tion of  agency. 

United  States  t.  BeU  Teleph.  Co.  (U.  S.) 683 

Tor  conversation  by  telephone,  see  : 

Globe  Printing  Co.  v,  Stahl  (Mo.) 880,  note 

WoUe  V.  Mo.  Pac.  Ry.  Co 8S0,  note. 

Por  eTideoce  as  to  telephone  aervice,  see  : 

State,  Rumsey.  proa,  v,  Teleph.  Co 880,  note. 


May  be  fixed  by  Legislature. 

Hockett  V.  State  (Ind.) 

Cent.  Un.  Teleph.  Co.  t,  Bradbury  (Ind.) 

Johnson  v.  State  (Ind.) 

Cent.  Un.  Teleph.  Co.  v.  State,  ex  rel.  Falley  (Ind.). . . 

Same  assumed. 

St.  Louis  V,  Bell  Teleph.  Co.  (Mo.) 

Statute  c:annot  be  evaded  by  charging  maximum  price  for 
subscribers'  use,  and  a  fixed  additional  sum  for  "  non-sub- 

Johnson  v.  State  (Ind.) 

Nor  by  changing  from  a  'rental  exchange"  to  a  "public 
toll-station"  system. 

Cent.  Un.  Teleph.  Co.  v.  State,  ex  rel.  Falley  (Ind.). . . 

Such  statute  not  void  as  interfering  with  interstate  com- 
merce, so  long  as  it  seeks  only  to  control  within  the  State. 
Cent.  Un.  Teleph.  Co.  v.  State,  ex  rel.  Falley  (Ind.). . . 

Right  to  service  at  the  fixed  rate  may  be  enforced  by  man- 
damus, though  a  penalty  is  also  provided  by  statute. 

Cent.  Un.  Teleph.  (Jo.  v.  Bradbury  (Ind.) 

Cwit.  Un.  Teleph.  Co.  v.  Stat*,  ex  rel.  Falley  (Ind.). . . 
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Assuming  the  power  of  a  State  to  regulate  telephone  rates 
and  to  delegate  such  power  to  a  municipal  corporation,  no 
such  power  has  been  delegated  to  the  city  of  St.  Louis,  nor 
is  it  inferable  from  its  power  to  control  the  use  of  its 
streets. 

St.  Louis  V.  BellTeleph.  Co.  (Mo.) 44 

Tennessee  teleflrraph  statnte. 

Addressee  may  recover  damages,  although  he  suffered  only 
mental  injury. 

Wadsworth  v.  W.  U.  Tel.  Co.  (Tenn.) 788 

Trespass.    (See  Note,  page  298  ) 

A  telephone  company  has  no  right,  iinder  a  license  from 
village  authorities  permitting  it  to  erect  its  line  in  a  street 
and  cut  away  limbs  of  trees  that  might  be  in  the  way,  to 
enter  the  yard  of  a  private  house,  and  cut  off  limbs  of  a 
tree  standing  there,  to  which  the  consent  of  the  owner 
had  been  refused. 

Memphis  Bell  Teleph.  Co.  v.  Hunt  (Tenn.) 282 

A  company  which  undertakes,  imder  a  contract  with  a 
municipal  corporation,  to  do  a  work  of  public  improve- 
ment, such  as  laying  a  fire  alarm  telegraph,  has  no  right 
to  invade  the  premises  of  an  abutting  proprietor,  and  cut 
off  the  limbs  of  trees  overhanging  the  sidewalk,  and  which 
do  not  obstruct  the  use  of  the  sidewalk,  or  when  the  posts 
and  wires  could  liave  been,  with  less  or  no  inconvenience, 
located  elsewhere. 

Tissot  v.  Gt.  So.  Tel.  &  Teleph.  Co.  (La.) 286 

It  being  part  of  the  duty  of  an  agent  of  a  telegraph  company 
to  cut  trees  upon  adjacent  land  whenever  they  are,  or 
may  be,  in  his  opinion,  dangerous  to  the  telegraph  line, 
if  he  err  in  the  exercise  of  such  discretion  and  commit 
trespass  in  cutting  particular  trees  which  he  believes  to  be 
dangerous,  he  is  acting  in  the  line  of  his  duty,  and  the 
company  is  liable  in  damages  for  the  trespass. 

W.  U.  Tel.  Co.  V.  Satterfield  (Dl.) 206 

Unrepealed  messaf^s.     (See  *'  Limiting  liability,*'    *^  JUp^ti- 
tion  of  messageM.") 

WIseensin  teleipraph  statnte. 

Liability  of  companies  under. 

Cuttsv.  W,  U.Tel.  Co.  (Wis.) 846 


